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tiie  latter  body  only  at  the  petition  of  the  indnriduals  who  signed  it. 

page  157.  line  Id.  q/)er  on,  mieif,  tome  of. 

— —  167.  —  Sa  ^  entitled,  mod  intemted. 

*—  SSS.  — ^.  9.  The  •enteoce^  (of  which  two  lines  were  trantpoied  at 
the  preHr)  should  be  fiBod  thua :  Itnowf^vpeanthattfaesuttin  AotibfiJ 
is  hinAfiie^  and  the  iijunction  is  sou^it,  not  against  the  persons  in 
whose  name  this  bank  stock  stands,  but  against  the  Court  of  Session, 
which  never  can  be  made  effiBctual.  If  you  dunk  proper,and  you  are 
entitled  to  ask  to  an  injunction  against  tndtviduab,  that  suit  never  can 
do  you  hanoEL 
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1818. 
CROWLEY'S  Case,  (a)  Ji^JTioT^ 

15—18. 
80,  SI. 

A  COMMISSION  of  bankruptcy,  dated  the  7th  of     The  Lord 
March,  1815,  having  been  issued  against  John  SSI^dt^wriT 
Crawley,  he  was,  on  the  18th  of  June,  1816,  committed  of  ka&eoicor^ 
to  prison  by  the  commissioners.    The  warrant  of  com«  i^n^aw^in 
mhment  was  in  the  following  words :  —  "At  Guildhall,  ^^S?®"/ 
London,  18th  day  oi  June,  1816.     Whereas  his  Ma»  fortbepurpose 
jest/s  onnmission,  under  the  great  seal  of  Great  Bri-  ^^^^^^^ 

iwen  of  a  bankrapt  on  his  examination  are  unsatisfactoiyy  the  commlsstonert  can 
reMxrt  to  the  evidence  of  third  persons,  qwere. 

Commisnoners  baling,  on  the  evidence  of  third  persons,  committed  the  bank- 
mpt  for  not  answering  satisfactorily,  must  state  that  evidence  m  Jubc  verba  on 
the  warrant  of  commitment;  and  a  warrant  stating  only  the  effect  of  the  evidence, 
is  drfective  in  substance. 

A  bankrupt  answering  a  question  embodyina  a  statement  relative  to  the  acts  of  a 
third  person,  without  denymg  or  ^lalifying  toat  statement,  is  not  understood  as 
^"^-lit. 


(a)  S.  C.     1  Buck.  8€4. 
Vol.  IL  B  tain. 
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1818.       taiuj  grounded  upon  the  several  statutes  made  and  now 
\~  "  ',      in  force  concerning  bankrupts)  or  some  or  one  of  them. 
Case.         bearing  date  at  Westminster^  the  seventh  day  of  March f 
1815,  in  the  jEifly-fifth  year  of  his  present  Majesty's 
reign,  hath  been  awarded  and  issued  against  John  Craoh 
ley,  late  of  Saint  James  Street^  in  the  parish  of  Saint 
James^  Westminster^  in  the  coun^  of  Middlesexy  tavern- 
keeper,  wine  merchant,  dealer  and  chapman,  directed 
unto  G.  W.J  A.  E.  J.,  M.  F.  A^  W.  K.  S.,  and  R.  G., 
Esquires,  any  four  or  three  of  them :  And  whereas  the 
said  commissioners,  in  the  said  commission  named,  or 
the  major  part  of  them,  having  first  respectively  taken 
the  oath  appointed  by  an  act  of  parliament  passed  in 
the  fifth  year  of  the  reign  of  his  late  Majesty  King 
George  the  Second,  intituled,  "  Anact  to  prevent  the 
committing  of  frauds  by  bankrupts,"  for  commissioners  of 
bankrupts  to  take  before  they  act  as  commissioners  in 
the  execution  of  the  powers  or  authorities  given  and 
granted  by  the  said  act  or  acts  of  parliament  now  in 
force  concerning  bankrupts,  and  having  begun  to  put 
the  said  commission  into  executipn,  upon  due  examin- 
ation of  witnesses,  and  other  good  proofe  before  them 
had  and  taken,  did  find  that  the  said  John  Crawleyy  be- 
fore the  date  and  issuing  forth  of  the  said  commission, 
did  become  bankrupt,  within  the  true  intent  and  meaning 
of  some  or  one  of  the  statutes  made  and  now  in  force 
concemmg  bankrupts,  and  did  a^udge  and  declare  the 
said  John  Crcndeg  bankrupt  accordingly :  And  whereas 
the  major  part  of  the  said  commissioners  did  cause  no* 
tice  to  be  given  in  the  London  Gazette^  that  the  said 
John  Craaiey  was  thereby  required  to  surrender  him- 
« self  to  the  said  commissioners  in  tlie  said  commissioD 
named,  or  the  major  part  of  them,  on  the  15th  day  of 
Aj^ih  1815,  on  the  22d  day  of  Aprilj  1815,  on  the  20tli 
day  of  Mzy,  1815,  atone  of  the  clock  in  the  afternoon  on 
each  of  the  said  days,  on  the  8th  day  of  Jiib/,  1 8 1 5,  at  ten 
o*cIock  ih  the  forenoon  on  that  day,  on  the  26th  day  of 

Augustj 
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AKgustt  18159  at  ten  t>*dock  in  the  forenoon  on  that  day%        1818. 

on  the  2d  day  of  December.  1815,  at  one  o'clock  in  the     ^  j~t  ^-^ 

Oro'Wlby  8 
afiemoon  on  that  di^,  on  the  84th  day  of  February^        Case. 

1816,  atone  o'clock  in  the  afternoon  on  that  day,  on 
the  4tb  day  oijimej  instant^  ^t  ten  o'clock  in  the  fore** 
noon  on  that  day,  on  the  18di  day  of  June,  instant,  at 
twdve  o'clock,  at  GuUdhilij  London,  in  order  to  finish 
his  ezaminatbn,  and  to  make  a  fbll  diselostire  and  dis-> 
cawerycf  his  estate!  and  effects;  and  bein^  then  and 
there  dnly  s^vom  and  required  by  us  to  make  such  dis- 
dosnre  and  discovefy,  we,  being  the  major  part  of 
thecoiaanission^rsin  the  said  commission  named,  whose 
hands  and  seals- are  hereunto  subscribed  and  set,  having 
fint  req[)eclively  tak^  thie  oath  above  mentioned,  ap^ 
pointed  to  be  tak^n  by  commission^  of  bankrupts,  did 
cause  the  following  questions  to  be  propounded  to  him  the 
taidJoknCraaoleyj  thatis  tosay;  Oiithe4thdayofc7ttnelastj 
when  you  appeared  before  the  commissioners  at  QuHdhaB 
to  pass  ydur  last  examination,  you  had  no  accounts  ready 
to  present  to  them;  you  then  requested  the  tommis-^ 
sioners  to  adjourn  your  last  examination,  undertaking 
to  produce  your  accounts  to  your  assignees  on  Thursdmf 
then  next  ensuing  t  on  the  14  th  of  June  you  were 
brought  up  to  be  examined  before  the  commissioners^ 
and  upon  being  asked  whether  you  had  produced  your 
accounts  to  your  assignees,  you  stated  that  you  had  not 
and  could  not,  because  your  books  and  papers  were  in 
tbe  possession  of  It  friend  of  yours,  a  Mr.  Hamilton,  at 
No.  1«S,  in  the  London  Eoad,  to  whom  you  had  de* 
lireied  them  sinde  your  bankruptcy,  who  refused  to 
redeliver  them  to  you;  the  commissioners  have  since 
that  time  issued  their  summons  to  bring  Hamilton  be- 
fore them,  but  it  appears,  from  the  deposition  of  the 
messenger,  that  although  he  waited  on  Saturday  night 
tffl  between  twelve  aiid  one  o'clock  for  the  return  of 
Hamilton  to    his    lodging,    and    went    again  to    his 

B  2  lodging 


*  CASES  IN  CHANCERY. 

181S«.  lodging  at  eight  o'clodc  on  Monday  morning,  thai 
Crowlky's  ^®  ^^  ^^^  ^^^  personally  to  serve  HamiUony  who 
Case,  had  returned  home  after  the  time  above  stated  on  Satur^ 
dm/  night,  and  had  gone  out  again  before  the  messenger 
arrived  again  on  the  Monday  morning ;  it  likewise  appears 
to  the  commissioners,  from  the  deposition  of  thdr  mes- 
senger, that  a  woman  in  the  house .  had  informed  Mr. 
Hamilton^  that  the  messenger  had  been  there,  who  re- 
plied he  knew  what  he  wanted,  but'tliat  all  the  jHroceed- 
ings  were  illegal,  and  there  was  an  end  of  it :  Have  you 
any  accounts  now  to  produce  to  the  commission's,  or 
any  further  reason  to  give  why  you  do  not  produce 
them?  Answer.  I  have  no  accounts  to  produce,  and 
I  have  no  further  reason  to  give  why  I  do  not  produce- 
them,  except  that  I  have  two  petitions  before  the  Chan- 
cellor to  supersede  this  commission;  the  first,  upon  the 
grounds  of  a  commission  being  now  in  force  against  me, 
bearing  date  in  1808 ;  and  the  second,  of  no  act  of  bank- 
ruptcy to  this  commission ;  but  still  am  ready  W  render, 
every  account  possibly  in  my  power  to  the  commission- 
ers :  which  answer  of  the  said  John  Cravoley  not  being 
satisfiu:tory  to  us  the  said  commissioners,  these  are 
therefore  to  will  and  require  and  authorise  you,  imme- 
diately upon  receipt  hereof  to  take  unto  your  custody 
the  body  of  the  said  John  Cratsleyy  and  him  safely  con- 
vey to  his  Majesty's  prison  of  the  Kin^s  Bench,  and 
him  there  to  deliver  to  the  marshal,  keeper,  or  warden 
of  the  said  prison,  who  is  hereby  required  and  autho- 
rised, by  virtue  of  the  commission  and  statute  aforesaid, 
to  receive  the  said  John  Crcndey  into  his  custody,  and 
him  safely  keep  and  detain,  without  bail  or  mainprize» 
until  such  time  as  he  shall  submit  himself  to  us  the  said 
commissioners,  or  the  major  part  of  the  commissioners 
by  the  said  commission  named  and  authorised,  and  full 
answer  make  to  our  or  their  satisfiustion,  to  the  question 
so  put  to  him  as  afoiesaid;  and  for  your  so  doing  this 
shall  be  your  sufficient  warrant.  To  /.  W.  our  mes- 
senger. 
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senger,  or  W.  B.  his  assistant,  and  to  the  mai*shal,  keeper,        1818. 

or  warden  of  his  Majest/s  prison  of  the  King's  Bench  ^    ^  '   ' 

^    , .     ,       ,     •        „  Crowley's 
or  to  his  depuQr  there."  Case. 


The  bankrupt  at  his  own  instance  being  brought  up  by  Jkdy  lo. 
writ  of  habeas  corpus^  Mr.  Rose,  for  the  assignees,  ob- 
jected that  the  writ  had  issued  improvidently.  In  Jenke/s 
case,  (a)  Lord  Nottingham^  after  great  research,  de- 
cided that  the  Lord  Chancellor  cannot  issue  a  writ  of 
habeas  corpus  at  common  law  in  vacation.  The  bank- 
rupt having  remained  in  prison  since  June,  1816,  with- 
out any  previous  application  for  his  liberation,  is 
not  entitled  to  a  writ  under  tlie  habeas  corpus  act  (£), 
the  fourth  section  of  which  provides,  that  any  person 
wiUuIly  neglecting,  by  the  space  of  two  whole  terms 
after  his  imprisonment,  to  pray  a  habeas  cotpus  for  his 
enlaigement,  shall  not  have  any  habeas  corpus  to  be 
granted  in  vacation  time  in  pursuance  of  that  act  The 
bankrupt  therefore  is  not  entitled  to  the  writ  either  at 
common  law,  or  under  the  statute.  Serjeant  Onslaw*s 
act  (c)  leaves  the  law  unchanged  in  this  respeet 


On  this  day  Sir  Samuel  Romittij  and  Mr.  Odlen  wens      jn/j^  15. 
heard  in  support  of  the  writ.  — 

The  objection  that  this  court  cannot  issue  a  writ  of 
habeas  corpus  at  the  common  law  in  vacation,  rests  on 
a  passage  in  Blackstone*s  Commentaries  {d),  who  states 
that  in  Jenkcis  case,  Lord  Nottingham  refused  the  writ, 

(a)  Jtf/jf,  1676.       Cited  3  Bl.        {h)  SI  Car.  5t.  c.  2. 
Com.  132.    Reported  6  Jloweil's       (c)  56  Geo.  3.  r.  100. 
State  Trials,  1189.  (rf)  Vol.  3.  p.  132. 

B  3  because 
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1818.  because  no  precedent  coujic}  be  found  where  the  Chan** 
*  ^  '  ,'  cellor  had  granted  it  in  vacation.  Blackstone  refers  to 
Case,  Lord  Nottingham*&  manuscripts,*  of  which  some  few 
copies  are  in  private  hands,  but  the  only  printed  account 
of  Jenkes^s  case  is  contained  in  the  State  Trials,  (a)  It 
there  appears,  that  Jenkes  having  been  committed  to 
prison  by  the  Privy  Council,  during  the  lon^  vacation, 
for  a  speech  uttered  by  him  on  the  hustbgs  at  Guilds 
hdll^  a  motion  was  made  on  his  behalf  at  one  (^  the 
seals  after  Trinity  term,  1676,  for  a  habeas  corpus,  on 
the  authority  of  Lord  Coke  (6),  «  but  the  Lord  Chan- 
cellor, making  light  of  the  Lord  Cok^s  opinion,  saying 
th^t  Lord  Coke  was  not  in&llible,  and  slighting  all  that 
Mr.  Jetikeis  counsel  o%red,  over-ruled  the  matter, 
denying  to  grant  the  writ."  (c) 

High  as  is  the  reputation  of  Lord  Notting/tatUj  his 
decision  in  this  instance  cannot  be  supported  by  prin* 
ciple  or  authority.  Unlike  the  courts  of  common  law, 
this  Court  is  not  open  in  term  only ;  the  Chancellor  sit- 
ting in  vacation  attlie  seal,  is  invested  with  all  the  juris- 
diction incident  to  his  office.  For  that  reason  various 
authorities  expressly  ascribe  to  him  the  power  of  issuing 
the  writ  o{  habeas  corpus  in  vacation. 

In  the  chapter  of  the  fourth  Institute  which  treats  of 
the  Court  of  Chancery,  Lord  Coke  says,  "  And  tliis 
Court  is  the  rather  always  open,  for  that  if  a  man  be 
wrongfully  imprisoned  in  the  vacation,  the  Lord  Chan- 
cellor may  grant  a  habeas  corpus,  and  do  him  justice  ac- 
cording to  law,  where  neither  the  King's  Bench  nor. 
Common  Pleas  can  grant  that  writ  but  in  the  term  time; 
but  this  Court  may  grant  it  either  in  term  time  or  vaca- 

(a)  Vol.  6.  p.  1189.  (b)  8  Inst,  53,     4  Irut  88.  183.  S90, 

(c)  6  HoweU*&  Stole  Trials,  1 196. 

tion." 
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tiolk.'*  (a)    In  a  subsequait  paasi^  of  the  same  book  he       1818. 


Crowley's 


mesitioiis,  as  the  readiest  remedy  for  unjust  imprison- 
meot,  •*  Habeas  corpus  in  the  term  time,  or  in  the  Cai^* 
vacation  out  of  the  Chancery.'^  {b)  And  in  the  com-^ 
mentary  00  magna  charta  he  uses  these  emphatic 
esqpressiona,  ^<  The  like  writ  (of  habeas  corpus)  is  to  be 
granted  out  of  the  Chancery,  either  in  the  time  of  the 
term  (as  in  the  King's  Bench),  or  in  the  vacation ;  for 
Ae  Court  of  Chancery  is  officina  jusHtitse^'-  and  is  ever 
<^pen,  and  never  adjourned,  so  as  the  subject  being 
wrongfully  imprisoned,  may  have  justice  for  the  li- 
berty of  his  person  as  well  in  the  vacation  time  as  in 
the  term."  (c) 

Lord  Halcy  an  authority  oii  such  questions  equal, 
perhaps  superior,  even  to  Lord  Coke^  with  no  lesis  ex- 
plicitness  asserts  the  right  and  duty  of  this  Court  to 
issue  the  writ  in  vacation.  "  By  virtue  of  the  statute  of 
magna  charta^^  he  says,  "  and  by  the  very  common  law, 
an  haheas  corpus  in  criminal  cases  may  issue  out  of  the 
Chancery ;  but  it  seems  regularly  this  should  issue  out 
of  this  Court  in  the  vacation  time,  but  out  of  the  King's 
Bench  in  the  term  time^  as  in  case  of  a  supersedeas  upon 
a  prohibition/'  {d) 

For  the  same  reason  this  Court,  being  always  open, 
may  grant  prohibitions  in  vacation.  The  authority  of 
Lord  Coke  is  express  that  the  Court  of  Chancery  "  may 
grant  prohibitions  at  any  time  either  in  term  or  vaca- 

(a)  Page  81.  by  reason  of  pestilence^  it  is  thera 

(i)  Chap.  5 1  •  p.  1  S3.  stated  that  the  Court  of  Chancery 

(c)  S  Inst.  53.  The  ^passage  in-  was  not  adjouened»  **  carle  ChaiH 

tended  by  th^aarginal  reference  eerie  est  ioui  temps  overt,**     See 

to  the  year  book,  «  4  Ed,  4.,"  post,  p.  44. 

seems  to  be  fol.  SO,  SI.     The  (d)  Pleas  of  the  Crown,  v.  S. 

Courts  of  Common  Pleas  and  p.  147. 

Kittjfs  Bench   being   adjourned 

B  4  tion.** 
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I8I8.       tion  (a) :"  and  in  a  recent  case,  tlie  Lord  Chancellor  of 

Ceowlby'»    ^^<^^  refused  a  prohibition  in  term,  on  the  p'ovnd 

Case.        that  this  Court  should   not  entertain  the  af^Ucaticm 

while  the  other  courts  are  open  ifi) ;  reserving  therefore^ 

as  its  peculiar  jurisdiction,  the  right  of  issuing  the  writ 

in  vacation. 

What  is  opposed  to  the  weight  of  these  authorities  ? 
A  report,  which  seems  not  very  accurate,  that  Lord  Not'' 
tinghamj  on  a  case  arising  in  times  of  great  violence,  de- 
clared that  Lord  Coke  was  not  in&llible,  and  finding  no 
precedent  of  the  writ  granted  in  vacation,  refused  it. 
At  least  the  want  of  precedents  cannot  be  alleged  in  the 
present  instance;  the  greater  part  of  the  writs  of  habeas 
corpus  at  common  law  issued  by  this  Court  in  late  years 
have  been  granted  in  vacation. 

Jenkes^s  case  may,  according  tp  a  prevalent  notion  (c), 
have  been  tlie  occasion  of  the  habeas  corpus  act(d) ;  but 
that  statute  was  designed  not  so  much  to  confer  new 
rights  on  the  subject,  as  to  provide  new  remedies  for 
ancient  rights.  No  clause  gives  to  this  Court  the  power 
of  issuing  the  writ  in  vacation;  but  the  whole  frame  of 

{a)  4  Inst.  81,,  BXid  see  Black'  should  feitl  great   difficulty   in 

borough  V.  DavUy   1  P.  }V.  43.  refusing  the  writ,  for  it  is  one  to 

Anon.     1  P.  W,  476.    Lfeson  r.  which  the  subject  hat  a  right. 

Harm,  S  Fet.  257.  and  which  the  Court,  a  proper 

(6)    Montgomery    v.     !?/«>,  case  bang  shown,  is  bound  to 

S  Schoaiet  &  Lefr.  156.     In  JBx  issue  ex  delnto  juttUus.    For  that 

parU  Lyndi,  JtdyiSi  «6,  1815,  purpose  this  Court,  through  the 

on  a  petition  for  a  prohibition  whole  year,   exercises  at  least 

to  the  Priie  Court,  the  Vice-  concurrent  jurisdiction;  and  per- 

Chancellor  in  giving  judgment  hapstheapplication  may  with  pe- 

said, «  The  first  objection  to  this  cnliar  propriety  be  made  here,  as 

petition  is,  that  die  application  it  in  the  offichia  breviumJ*  MS,  S,  C. 

too  late,  the  petitioner  having  l  Madd.  15.    Coop.  5f5. 
had  an  opportunity  to  apply  to  a       (c)  6  HoweU's   State   Trials, 


court  of  common  law  in  term.     isos.  n. 

Pid  this  objection  stand  alone,  I       (d)  si  Car,  f 


the 
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the  act  easumes  the  adstenoe  of  lliat  pow^.  The  third  1818. 
section  applies  only  to  person^  committed  during  va-  2_^  '  ,' , 
cation,  whom  it  entitles  to  the  writ,  upon  production,  Case, 
or  oath  of  denial,  of  a  copy  of  the  warrant  of  cominit- 
ment  and  detainer ;  but  instead  of  proceeding  to  ^ve  a 
general  power  of  issumg  the  writ  in  vacation,  the  next 
section  limits  the  provisions  of  the  former  to  the  case  of 
persons  who  have  not  neglected  to  apply  for  the  writ  dur* 
ing  two  terms.  The  tenth  section  inflicts  penalties  on  the 
Chancellor,  or  any  other  judge,  denying  the  writ  in  vaca- 
tion, on  production,  or  oath  of  denial,  of  a  copy  of  the 
warrant ;  a  clause  obviously  intended  only  to  enforce  the 
third  section.  But  the  act  nowhere  contains  a  general 
authority  for  granting  the  writ  in  vacation ;  and  strange 
indeed  would  it  be,  were  so  important  an  enactment 
Ibund  in  a  statute,  the  preamble  of  which  refers  not 
even  to  a  doubt  on  the  subject 

The  question  in  this  case  may  be  decided  by  a  re- 
ference to  the  statutes  of  bankruptcy.  The  5  Geo.  2^ 
c  SO.  5.  18.  provides,  that  in  case  any  person  com- 
mitted by  the  commissioners  shall  bring  any  habeas 
corpuSf  in  order  to  be  discharged  from  any  such  commit- 
ment, a  mere  insufficiency  in  the  form  of  the  warrant 
shall  not  prevent  a  recommitment  A  statute  framed 
for  providing  a  review  of  the  exercise  of  a  jurisdiction 
die  most  delicate  and  dangerous  that  can  be  confided  to 
a  court,  must  be  construed  in  a  manner  to  secure  to  it 
the  most  ample  efficacy.  On  such  a  construction  this 
daase  must  be  understood  as  conferring  on  the  subject 
a  right  to  the  writ,  without  restriction  of  time  or  court 

Mr.  Rose  in  reply. 

On  the  question  whether  this  Court  can  issue  a  writ       "^ 
of  habeas  corpus  in  vacation,  few  authorities  exist :  but 
the  result  of  those  authorities,  as  stated  by  the  counsel 

for 
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1818.       for  the  prisoner,  is  not  isiich  .b6  has  been  deduced  from 
^  '  " ""  ^     them  by  text  writers.  .  Bbtckstone  clearly  considers  the 
Case.        dicta  of  Lord  Coke  and  Lord  Hale  as  orerrtiled  by  the 
decision  of  Lord  NottinghanL 

The  Loiu>  Changeljlor. 

Has^  Blachetone  stated  by  what  authority  the  Chan- 
cellor issues  the  writ  in  term,  if  he  cannot  issue  it  in 
vacation  ?  His  Court  is  open  every  day  of  his  life,  at 
the  pleasure  of  any  suitor. 

'  Mr.  Rose.  — -  Blacksttme  has  not  engaged  in  the  dis- 

cussion of  a  question,  which  he  considered  as  concluded 
by  the  deliberate  judgment  of  that  high  authority. 

The  Lord  Chancellor. 

The  writ  o(  habeas  corpus  under  the  statute  31  Charles 
2.  c.  2.  is  pei&ctly  different  from  the  writ  at  common 
Uw^  and  opens  to  different  consequences  ;  and  the  dif*- 
ferences  are  so  fioniliar,  diat  on  application  to  the  offices 
from  wbidi  the  writs  issue,  they  always  adapt  the  writ 
to  the  occasion.  With  respect  to  writs  at  common  law, 
the  difficulty. does  not  nowo^xmr  for  the  first  time.  I 
have  formerly  experienoed  difficulties  arising  from  a 
variation. in  Uie  practice ;  bankrupts  being  brought  up, 
somedmes'by  writ,  sometimes^  by  order;  and  I  then 
thought  that  the  writ  of  habeas  4X)rpus  mi^t  be  issued 
by  this  Court  in  vacation,  and  if  so,  that  it  was  not 
wholesome  to  substitute  an  order  for  an  old  conunon- 
law  writ  (a),  which  affi>rds  perhaps  to  the  person  brought 
up,  better  security  for  his  liberty  than  the  process  for 
punishmg  disobedience  of  an  order  of  the  Chancellor. 

(fl)  Ex  parte  Tomknuon,  iff  Fet.  106. 

The 
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The  reason  of  the  common  law  courts  not  granting       1818. 
the  writ  in  vacation  i^  that  there  is  no  common  law    ^^^,^^4 
court  but  in  term  time*     On  tLe  question  put  to  the         Case. 
Judges   at    a    fonner   period  (a),    the    majority  were 
of  opinion  that  the  Judges  in  the  Courts  p{  King's 
Bench  or  Common  Pleas  could  not  issue  the  writ  in 
vacation.    On  that  occasion  they  did  not  refer  to  the 
Chancellor,  and  for  this  reason,  that  his  Court  being  not 
a  term   court,  but  always  open(i),  there  seemed   no  The  Court  of 
ground  for  saying  that  he  can  grant  the  writ  in  term  always  open, 
time  and  not  in  vacation. 

Jenke^s  case  was  decided  by  one  of  the  ablest  men 
that  ever  sat  in  any  court  in  this  country.  I  have  in 
my  possession  an  authentic  topy  of  Lord  NottinghanCs 
manuscript  reports,  which  belonged  to  the  late  Chief 
Baron  Thompsofi^  and  I  will  s^  what  is  to  be  found 
there ;  but  the  modem  text-books,  and  with  reference  to 
more  authorities  than  have  been  cited,  maintain  that  the 
Chancellor  can  issue  the  writ  in  vacation ;  and  though  by 
the  statutes  16  Charles  1.  c.  10.,  31  Charles  2.  c.2.  and 
56  George  3.  c.  100.,  the  liberty  of  the  subject  appears 
to  be  properly  secured  through  all  future  times,  it  should 
seem  that  there  was  a  great  defect  in  the  law,  if  during  the 
long  interval  between  mafrna  charta  and  the  31  Charles  2., 
the  subject  could  not,  in  vacation,  have  obtained  the  writ« 
My  opinion,  formed  not  on  this  occasion,  is,  that  the 
Chancellor  has  the  power  of  granting  a  writ  of  habeas 
corpus  at  common  law  in  vacation.  The  writ  under  the 
statute  31  Charles  2.  c.  2.  cannot  be  granted  after  neglect 
of  application  during  two  terms ;  but  the  rights  of  the 
subject  under  the  one  writ  and  under  the  other  are  very 
diffisrent.  Much  better  security  is  afforded  by  the  last, 
more  particularly  from  the  penalty  of  500/.  inflicted  on 

(«)  In  1758.    Vide  post,  p.YJO.        {h)  See  6  Vet.  771.  poit^  p.  21. 
elieq,  i2. 

a judge 
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1818.  a  judge  denying  the  writ;  a  penalty  to  which  he  is  liable 

Growlbt'8  ^^^  ^  ^®  denial  proceeds  on  the  most  honest  doubt. 

Caie.  Accordvng  to  the  law  and  usage  of  England,  the  usage 

hidgc ^denying  constituting  the  kw,  at  this  day  the  Chancellor  has  a 

the  writ  of  ha-  right  to  issue  this  writ  in  vacation. 
beag  corpui. 


July  14.  The  Lord  Cranckllor. 

Jenkc^  case.  I  have  found  in  Lord  Nottingham's  MSS.y  a  state- 
ment of  Jenkeis  case,  which  certainly  deserves  great 
attention.  It  is  as  follows :  ^^  Jufyj  28  Car.  2.  Francis 
Jenkes,  a  prisoner  in  the  Gatehouse  by  order  of  the 
counciI*board,  moved  me  at  the  third  seal  for  an  ha- 
beas corpus,  upon  the  authority  of  2  Inst.  53.,  where  it 
is  said  the  subject  hath  remedy  for  his  liberty  in  vacation 
time  by  habeas  corpus  out  of  Chancery,  which  is  qffidna 
justitice,  and  always  open.  I  directed  Mr.  WeUdon  his 
counsel,  who  moved  it,  to  move  it  again  this  day, 
being  the  last  seal,  that  in-  the  mean  time  I  might  look 
upon  the  book  and  consider  of  it;  which  I  did,  and  also 
advised  with  the  Judges.  And  now,  upon  the  second 
motion,  I  said  my  Lord  Coke  had  indeed  delivered  such 
an  opinion  there,  and  again  4  Inst.  81.  But  in  neither 
place  had  cited  any  one  precedent  of  it,  or  authori^  for 
it,  except  the  book  of  4  E.  4.  (a),  which  goes  no  iiirther 
than  to  say,  that  when  the  term  is  adjourned,  the  Chan- 
cery is  not  adjourned.  Which  book  is  too  weak  a 
foundation  to  build  such  an  opinion  upon ;  for  though 
the  Chancery  be  offidna  justitue,  and  always  open,  iov 
the  granting  of  writs  returnable  in  other  courts  in  term- 
time,  yet  no  writs  can  be  issued  and  made  returnable 
in  Chancery  on  the  Latin  side  in  time  of  vacation,  for 

(a)  The  margin  of  the  MS.    ^  27  Year  Book,  4  E,  4." 
contains  the  following  reference, 

2  the 
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the  Chancery  is  not  open  as  a  court  of  record  to  pro«        1818. 

ceed  in  but  in  term  time ;  and  the  prisoner  doth  not    Ar^^^^y's 

pray  a  habeas  corpus  returnable  next  term^  but  imme*'        €ate. 

diati;  which  cannot  be,  for  many  reasons.     Fcnr,  1st. 

Suppose  the  habeas  carpus  obeyed  and  returned,  yet 

can  no  prisoner  be  bailed  or  discharged,  till  after  the 

return  be  filed,  and  no  return  can  be  filed  in  vacation^ 

because  there  is  no  Latin  side  to  file  it  in*    2dly.  If  the 

habeas  corpus  be  disobeyed  even  to  the  pluries^  yet  the 

attachment  for  that  disobedience  must  be  returnable 

next  term,  and  perhaps  in  some  other  court  too,  directly 

parallel  to  the  case  of  the .  prohibition  which  my  Lord 

Coke  puts  in  the  same  place,  4  Insi.  81.,  where  he  holds 

that  the  Chanceiy  may  grant  a  prohibition  in  time  of 

vacation ;  but  if  it  be  disobeyed,  the  attachment  upon 

that  prohibition  must  be  returnable  next  term,,  into  the 

Court  of  King's  Bench  or  Common  Pleas,    ddly.  For 

indeed  there  is  no  precedent  of  any  habeas  corpus  ad 

subjiciendtan  made  returnable  in  Chancery  in  term  time, 

when  perhi^  it  might  be  proceeded  in,  much  less  in 

time  of  vacation.    4thly.  Had  the  law  warranted  such  a 

proceeding,  widiout  doubt  there  would  have  been  some 

practice  of  it,  for  there  was  occasion  for  it  in  Chamber^ 

case  {a\  who  was  committed  in  4  Charles  1.  in  time  of 

vacation.     5thly.  It  is  to  be  presumed  that  the  stat. 

17  Car.  1.  cap.  14.  (i),  would  have  taken  some  notice 

of  the  Chancery,  and  have  provided  against  the  delays 

ci  habeas  corpus  there  as  well  as  in  other  courts,  if  that 

court  had  be^  proper  for  habeas  corpus  to  issue  firom 

it.  (c)    6thly.  If  the  Chancery  had  any  such  standing 

(a)  Cro.  Car,  199. 168.  the  piitonen  in  vacation  would 

(})  16  Car.  1.  c.  10.  lie  a  fortnight  longer  before  they 

(c)  In  the  margin  the  follow-  could  come  to  move  for  their 

ing  note  occurs,  ^  And  it  is  to  be  habeas  corpui,  so  that  the  parlia- 

noted  that  the  act  for  abbrevia-  ment  could  not  choose  but  take 

tioa    of  Midiaelmai  Term  (d)  notice  of  the  inconvenience,  yet 

passed  in  this  very  session,  to  provided  not  against  it." 

which    act  the   objection    was  (d)  lei  Car.  I.  c.€. 
made,  and  wait  very  obvious,  that 

power 
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« 

ISI&.  power  111  time  of  vacation,  doubtless  the  whole  Tacatidii 
Crowley*!  business  of  the  Chancery  would  by  this  time  have  been 
Case.  nothing  else  but  a  gaol  delivery  for  all  England.  Ythly* 
And  then  the  late  bill  which  passed  the  House  of  Com- 
mons for  remedy  of  imprisonments  in  time  of  vaca- 
tion  (a)j  had  been  needless.  For  which  Ireaaons  I  did* 
as  the  judges' had  before  advised  me,  put  it  upon  prece- 
dents, without  which  they  said  it  ought  to  be  refused. 

**  The  writ  was  not  granted. 

*^  A  writ  of  mainprise  appears  to  have  been  afterwards ' 
applied  foV :  it  was  not  granted ;  but  in  the  beginning  of 
September  following,  he  was  discharged."  (ft) 

Lord  Nottingham  also  states  the  circumstances  of 
another  proceeding  before  him,  not  noticed  in  the 
printed  account  He  says  that  a  petition  was  presented 
to  him  on  the  Monday  morning,  as  he  was  on  his  way 
to  his  coach,  by  certain  London  merchants,  who  styled 
themselves  friends  of  Francis  Jenkes^  setting  forth  that 
Jenkes  was  a  prisoner  for  a  fact  bailable,  and  that  by 
the  ancient  usage  of  the  Chancery,  on  putting  in  bail,  a 
writ  of  mainprise  ought  to  i^e  to  deliver  the  party; 
and  the  petitioners  offered  themselves  as  bail;  that 
the  pedlion  was  accompanied  by  precedents,  eighteen 
being  stated  of  very  ancient  date;  and  that  there  came 
also  a  forward  attorney,  who  brought  a  copy  of  Fitz^ 
herberfs  Natura  Brexnum,  and  referred  to  page  250. 
Lord  Nottingham^  remarking  that  this  was  a  captious 
application,  for  the  prisoner  did  not  comphdn,  told  the 
petitioners  that  on  his  humble  petition  be  made  no  doubt 
that  his  Majesty  would  order  Jenkes  to  be  bailed;  that 

(a)  Seefwtt,  p.  S9  yotimgham*t  MS8.  by  the  Lord 

{b)  For  the  preceding  copy  of  Ckaneetior,  the  editor  is  indebt* 
the  statement  read  from  Lord    ed  to  his  Lordship's  favor. 

the 
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the  present  was  not  a  time  to  give  a  &rther  answer^  and       ^^^fv, 
thathe  would  consider  of  it.    On  ^^^te;^^  following,     Cftowisy'a 
Lord  Ncttingham  stated  the  matter  to    the   king   in        ^""^ 
oonndl;  and  considering  that  a  subject  of  this  nature 
ought  hot  to  rest  on  his  single  judgment,  the  granting^ 
or  denying  this  writ  being  of  great  effect  in  his  Ma-* 
jest/s  government,  he  prayed  a  reference  to  the  Attor- 
ney and  Solicitor  Creneral.     Lord  Nottingham  states 
what  passed  in  council :  the  opinions  of  the  judges  were 
ordered  to  be  taken,  and  three  or  four  pages  of  great 
learning  follow,  in  support  of  the  opinion  that  the  writ 
could  not  be  granted,  since  the  statute,    28  Edward 
the  Third,  c.  9.     At  length  Jenkes  was  set  at  liberty, 
the  King  intimating  his  pleasure  to  that  effect  {a) 

After  such  an  account  of  Jenke^s  case»  of  the  authen- 
ticity of  which  no  doubt  can  be  entertained,  giving  a 
view  of  that  decision  very  different  from  that  which  has 
prevailed,  it  is  necessary- to  us^  great  research  in  set  ding 
the  question*  Lord  Nottingham's  distinctioQ  is,  that 
though  the  Court  of  Chancery  is  always  open,  it  is  not 
always  open  as  a  court  of  record ;  the  Latin  side  being 
open  in  term  only :  but  it  would  be  impossible  to  account 
for  a  great  deal  of  what  passes  in  this^  Court  on  that 
distinction. 

I  shall  not  determine  the  question,  without  ^ving  to 
the  bankrupt's  counsdi  an  opportunity  of  commenting  on 
the  reasoning  and  authorities  by  which  Lord  Not^ 
tinghanfs  decision  is  supported.  Lord  NotHnghanC^ 
oby^ons  are,  that  >  the  Latin  side  of  the  Courts 
(by  which  I  understand  him  to  mean  the  petty  bag,) 
is  not  open  in  vacation;  and  the  difficulty  of  attach*- 
ing  parties  in  .vacatiori  for  disobedience  to  the  writ. 

(a)  For  8  farther  account  oi  Jerihei\xa»c,  see  pad,  p.4J-^7. 

I  have 
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1818.  I  Iiave  directed  inquiry  into  the  proceedings  in  thif 
Q  ^  9  Court  by  habeas  corpus^  and  also  in  d)8cbaif;e  of  bank- 
Cafe,  rupts  from  commitments  by  the  order  pf  the  Chancellor 
on  petition ;  for  that  has  been  done.  The  usage,  as  far 
as  I  can  ascertain,  is,  that  where  the.party  is  brought 
up  by  habeas  corpus  and  discharged,  the  return  is  put. 
into  the  jailor^s  hands  as  an  authority  for  the  discharge* 
It  is  unfortunate  that  the  question  is  bro^ht  here^ 
when  no  fewer  than  six  judges  are  in  town,  about  the 
power  of  every  one  of  whom  no  doubt  can  exist. 


J^ify  15.  The  following  passage  irom  Chief  Justice  Wilmofs 

opinion    on  the  writ  of  habeas  corpus  was  read  by 
Mr.  Rose. 

<*  In  2  Inst.  5S.  and  4/nsf.  81. 182.  Lord  Coke  says, 
^  it  ought  to  issue  out  of  the  Court  of  King's  Bench  in 
term  time,  and  out  of  Chancery  either  in  term  time  or 
vacation."  All  writs,  in  supposition  of  law,  do  issue  in 
the  term;  and  he  might  mean  no  more,  than  that  judges 
could  not  grant  them  by  their  own  proper  authority,  as 
separate  and  detached  from  the  court,  ^  they  issue  war- 
rants. Fu^  this  was  no  judicial  determination ;  a  mere 
^  proUttvm^^  which,  as  to  the  Cpurt  of  Chancery,  is 
very  doubtfiiL  For  no  writ  of  habeas  corpus  can  be 
found  to  have  ever  issued  out  of  the  Court  of  Chancery, 
except  some  returnable  in  the  House  of  Lords.  The 
16  Car.  1.  takes  no  notice  of  the  Court  of  Chancery, 
which  it  is  most  probable  it  would  have  done,  if  Jt 
had  been  thought  that  the  writ  had  issued  out  of  that 
Court  in  vacation.  And  the  81  Car.  2.  seems  to  pro- 
ceed upon  a  supposition,  that  it  could  not  issue  out  of 
the  Court  of  Chancery,  because  the  10th  section  ex*» 
f  pressly 
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pressly  empowers  the  Court  of  Chancery  to  grant  it,  18 18. 

which  would  have  been  unnecessary,  if  it  could  have  ^     ^    ' , 

granted  the  writ  before."  (a)  Case. 


Ike  Lord  Chancellor.  ^"fy  J^- 

If  the  writ  were  issued  under  the  statute  (6),  after 
the  expiration  of  two  terms,  the  bankrupt  might  reply 
to  tile  exception  in  the  third  section,  that  the  omission 
to  make  an  earlier  application  was  not  wilful. 

I  have  found  diat,  previously  to  the  statute  5  Geo.  2. 
c.  30.,  the  Chancellor  disposed  of  commitments  by  com- 
missioners by  order  (er) ;  but  I  cannot  find  any  instance 
after  that  act;  though  I  see  nothing  in  that  or  the  sub- 
sequent acts  to  exclude  such  a  power  if  it  previously 
existed. 

With  respect  to  Lord  Nottingham's  observation  ou 
the  difficulty  in  the  issue  and  return  of  a  habeas  cor^ 
pus  in  vacation^  by  reason  of  the  XrO/in  side  of  this  Court 
not  being  then  open,  on  the  researches  which  I  have 
directed  in  that  Latin  side,  nothing  has  been  found 
which  throws  any  light  on  the  subject;  no  return  of  this 
writ  or  any  other. 


Mr.  Qdlen,  in  support  of  the  writ  m^  17. 

Blackstone  describes  the  writ  of  habeas  corpus  an  ^^  a 
high  prerogative  writ,  and  therefore,  by  the  coounon  law, 

(a)  Opinions  and  Judgments       (&)  51  Car,  9.  c.  S. 
of  Chief  Justice  WUm4y  p.  100,        (c)  See    the  instances,  pott. 
101.  p.  90.  ctseq. 

Vol.  IL  C  issuing 
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1816.       issuing  out  of  the  Court  of  King's  Bencht  not  Only  in 
1,     '      I     term-time,  but  also  during  the  vacation,  by  a  ^fiat  from 
due.        the  Chief  Justice,  or  any  other  of  the  judges,  (a) 

Tke  Lord  Chancellor. 

I  am  sure  that  Blackston^s  opinion  was,  that  though 
the  law  might  be  in  a  better  state  if  the  writ  were  issuable 
in  vacation,  that  point  was  extremely  dotibtfiit.  The 
best  account  of  the  writ  ^  habeas  carpus  is  lo  be  found 
in  the  opinions  c^  the  judges,  given  to  the  House  of 
Lords,  on  occasion  of  the  bill  for  extending  the  provi'- 
sions  of  31  Car.  2.  c.  2.,  introduced  in  the  tim«  of  Chief 
Justice  Wilmot.  {b)  The  Court  of  King's  Bench  had 
always  issued  die  writ  in  teim-time;  but  it  appeared,  (I 
speak  from  memory,  fcnr  I  have  not  been  able  to  find  the 
papers,)  that  there  had  been  a  practice  for  the  judges  of 
that  Court  to  issue  Uie  writ  in  vacation.  The  Courts  of 
Common  Heas  and  £x)Chequer,  being  confined  to  civil 
matters,  never  issued  the  writ  till  empowered  by  statute. 
Many  of  the  judges  were  of  opinion  that,  at  common 
Ui\ir,  the  Judges  of  the  Court  of  King's  Bench  had  no 
right  to  issue  liie  writ  in  vacation ;  many  thought  that 
tiiey  had  acquired  tiiafc  right  by  practice.  By  the  late 
act  {c)  authority  is  given  to  all  the  judges  to  issue  the 
writ  in  Vacation ;  but  had  the  question  arisen  some  years 
ago,  unless  this  Ocmct,  as  qfficima  justiiue^  had  autlioi^ 
rity  to  issue  the  writ,  any  of  the  king'a  sd^^ts  might 
have  lain  in  prison  during  the  vacation. 

Mr.  Ctdlen. 

Blackstone  supposes  tlie  writ  to  be  issuable  in  vacation 
by  the  judges  of  the  Court  of  King's  Bench:  he  says,  if 
the  writ  **  issues  in  Vacation,  it  is  usually  returnable 

{a)  3  BL  Com,    51.  {h)  Vide  poit^  p.  60.  ^  §eq* 

(c)  5Q  Geo,  5.  c.  100. 

b^ore 
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before  the  judge  himaelf  who  awarded  it"  (a)    It  would        18 1 8. 

be  most  extraordinary,  considering  the  natjire  of  the    ^  '"'  '-^ 

writ,  designed  as' a  summary  mode  of  delivering  the  sub-         Case. 

ject  from  imprisonment,  while  any  judge  «of  a  court  of 

common  law  could  issue  it  in  vacation,  to  deny  a  like 

authority  to  the  Lord  Chancellor.  No  one  ever  doubted  his 

power  to  issue  a  Habeas  Corpus  returnable  before  himself, 

though  some  of  Lord  NottinghanC%  reasons  go  to  that 

ext^t;  the  only  doubt  is,  whether  he  can  exercise  that 

power  in  vacation.    The  doubt  originates  in  the  single 

and  anomalous  ca^e  otjenkes  t  a  case  not  only  decided 

under  political  circumstances,  from  the  influence  of  which 

it  was  scarcely  possible  for  any  judge  to  deliver  his 

mind,  bu^  speaking  with  every  respect  to  the  memory 

of  Lord  Nottingham^  decided  by  a  judge  who  was  him« 

self  ^party .    From  the  account  of  that  case  given  in  thi^ 

State  Trials,  which  is  not  inconsutent  with  Lord  Nta^ 

tinghamfs  MSS.,  it  appears  that  he  took  an  active  part 

m  the  ^Lamination  of  Jenkes  before  the  Privy  Council^ 

and  put  to  him  several  most  pressing  questions. 

The  Lord  Chancellor. 

By  whom  is  that  account  given  ?  I  have  seen  so 
maoy  accounts  of  proceedings  before  the  Privy  Council, 
not  contaijaing  a  word  of  what  really  passed  ther%  thal^ 
without  at  preset  questioning  the  &ct,  I  wish  to  know 
the  authority. 

Mr»  CuUen. 

The  statement  purports  to  proceed  bomJenke^  friend*. 
It  remaihs,  however,  to  consider  the  grounds  of  that 
case.  Had  the  reasons  of  Lord  Nottingham  been  good^ 
it  would  have  been  unnecessary  to  refer  his  refusal  to 
the  want  of  precedents.    The  doctrine  which  Xx>rd  Coke 

(i)  5  JU.  Com.  191. 

C  2  rested 
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181^         rested  on  constitutional  grounds,  Lord  NotttPgham  coti" 

Crowl  y's     ^'^^^^^  ^y  iiarrow,   technical,  special  pleading  objec- 

Case.         tions,   derived  from  the  distinction  of  the  Latin  and 

EngUsk  sides  of  the  court,  and  the  filing  and  return  of 

wnts. 

The  Year  Book,  4  Edward  4.,  which  Lord  Noiiing* 
ham  says,  is  too  weak  a  foundation,  going  no  further  than 
to  say,  that  when  the  term  is  adjourned  the  Chancery 
is  not  adjourned,  will  be  found  on  examination  a  most 
material  authority.  In  Trinity  term,  ]4«64,  a  pestilence 
prevailing  in  Zoncfon  and  the  neighbourhood,  the  Courts 
of  King's  Bench,  Common  Pleas,  and  Exchequer  were 
adjourned  to  Michaelmas  Term,  not  by  act  of  parliament 
but  by  the  King's  writ ;  a  proceeding  by  no  means  sin- 
gular; many  other  instances  occur  in  which  the  term 
has  been  adjourned  by  the  King  (a),  and  it  seems  there- 
fore that  the  adjournment  of  the  term  depends  upon  the 
king's  pleasure.  The  report  states  that  the  Judges  of 
the  Common  Pleas  having  met  in  Courts  caused  the 
King's  writ  of  adjournment  to  be  read;  the  King's 
Bench  was  adjourned  in  like  manner,  and  the  Exche- 
quer as  to  pleas  of  parties :  but  debtors  to  the  King 
were  to  account  there  as  usual ;  and  the  Book  proceeds, 
<*  also  the  Chancery  was  not  adjourned,  for  the  Chancery 
is  always  open."  (J)  Why  Lord  Nottingham  should  have 
declared  this  too  weak  a  foundation,  I  know  not  It  fully 
justifies  the  inference  which  Lord  Coke  deduces  from  it, 
and  in  principle  decides  the  question ;  deciding  that  the 
Court'of  Chancery  does  not,  like  the  other  courts,  depend 
on  the  term,  but  is  always  open ;  nor  is  there  a  pretence 
for  saying  that  these  expressions,  which  are  applied  to 
the  whole  Court,  do  not  extend  to  the  Latin  side.  That 

(a)  See  Ftner,  Abr.  Adjourn*  (b)  4  JEd,  4.  fol.  20,21.  Sro. 
menfc,  A,  Qfficina  Srewm,  7.        Abr,  Brief,  549.  Jurifldictioiiy  ?4. 

the 
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die  ChanceUor  sits  at  one  place  in  tenn,  ind  at  anoUier  ^^^^^'^ 
in  vacation,  is  an  arrangement  of  mere  convenience.  Crowley's 
The  statutes  abbreviating  the  terms  (a),  show  that  the  ^^^ 
Court  of  Chancery  is  not  afiected  by  the  distinction  of 
term  and  vacation.  The  courts  to  which  those  acts 
a{^ly  are  described  in  them,  as  *^  the  high  courts  of  re- 
cord of  our  Sovereign  Lord  the  King,  holden  at  West" 
minster^  or  other  place  or  places  at  the  assignment  or 
af^intment  of  the  King."  The  Court  of  Chancery  is 
not  holden  at  any  place  by  the  appointment  of  the 
King,  but  foUows  the  person  of  the  individual  haying 
the  custody  of  the  great  seal.  The  correlative  words, 
tenn,  and  vacation,  have  no  application  to  the  Court  of 
Chancery,  which  knows  no  vacation.  ^  Lord  NoUing" 
iamCs  objection,  therefore,  that  the  writ  cannot  be  re- 
tained in  vacation,  because  the  Le^in  side  of  the  Court 
is  not  then  open,  is  an  assumption  contrary  both  to  the 
authority  of  the  text-writers  cited,  and  to  the  fiur  inference 
to  be  drawn  from  these  statutes.  Probably  Lord  CoJte 
and  Sir  Matthew  HaUj  in  concurrence,  possess  a  better 
claim  to  infidlibility  than  Lord  Naitir^ham  alone. 

The  second  reason,  that  if  the  writ  is  disobeyed,  the 
attachm^it  can  be  returnable  only  in  term  time^  seems 
answered  by  the  same  authorities. 

Tik  Lord  Chancellor.  • 

You  will  find,  I  believe,  that,  in  suits  in  the  petty  What  pro- 
hag,  which  is  the  Latin  side  of  the  Court,  these  steps  Sj'^dJ' Jf' 
can  be  taken  only  in  term  time.      If  an  action  were  the  Court  can 
broc^^  there,  a  decUration  could  not  be  filed,  or  plea  Iq  term^  ^  ^ 

(a;   TrtMiiy  term  is  abbreriated    chndmai  term  by  16  Car,  1.  c  6. 
by  (tat  92  jBLs,  c.  21.^  and  Mi-    and  24  Geo.  S.  c.  48. 

C  3  put 


St 
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Cbowley'v 
Case 
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if  writs  are  to  be  returned  in  those  courts»  they  must 
be  made  returnable  in  term}  and  tbat  convenience  of 

arrange^' 


zealous  adyocates  for  the 
equitable  jurisdiction  of  Chan* 
eery  disavowed  the  right  to 
interfere  after  a  judgment  at 
law,  as  is  evident  from  the 
writmgs  of  the  author  of  The 
Doctor  and  Student,  (a)  la 
the  reign  of  Elizabeth^  three 
indictments  o£  pramunire  on 
the  statute  of  27  Edtv.  S.  are 
stated  to  have  been  found 
against  different  persons  for 
obtaining  subpoenas  after 
judgment  at  law ;  one  in  the 
8  &  9  J^iz.  whilst  Sir  Nicholas 
Bacon  was  Lord  Keeper;  a 
second  in  27  Eliz.  whilst  Sir 
Thomas  Bromley  held  the 
seals ;  and  a  third  in  SO  EUz,^ 
in  which  last  instance  it  is  re- 
presented that  the  Court  of 
King's  Bench,  on  exceptions 
taken,  decided  that  the  case 
was  within  the  statute,  though 
they  quashed  the  indictment 

(a)  [  See  the  tract  concerning 
suits  by  subpoena,  annexed  to  the 
later  editions  of  tbat  dialogue, 
and  inserted  in  Hargrave^s  Law 
Tracte,p.3Sl.e/i«9.] 

{b)  3  /nH.  124. 

(c)  Ibid.  [And  see  Caty,  Bep.  4 . 
SLeon.  115.  116.  3  Leon.  IS. 
Dal.  8 1 .  Moor,  916.  S  Srouml, 
97.  Godb.  844.  1  Bolle,  Rep.  71, 
7S.  852.  8  Bulitr.  194.  884. 
3  Buktr.  118.  180.  Cro.  Car. 
595, 596.    %^.  87.     CrompUm 


for  mistake  oi  a  name,  (b) 
These  cases  Are  also  said  to 
have  been  followed  by  another, 
of  the  S9j&40£/ie.  in  which, 
on  a  demurrer  to  a  bill  in 
Chancery,  after  judgment  at 
law,  there  was  a  ref^ence  to 
all  the  judges  of  England^ 
who  are  stated  to  halve  coa«> 
curred  in  certifying  that  the 
demurrer  was  good.  Sir 
MoifleFinch*sc9EG*(c)  Whe- 
ther the  weight  of  authori* 
ties,  and  of  the  reasoning  in- 
dependently of  them,  did, 
on  the  whole,  preponderate 
for  or  against  Lord  Ccke^  is  a 
point  upon  which  it  would  be 
rash  to  pronounce,  without  a 
very  close  and  accurate  in- 
vestigation. In  the  mean 
time,  it  must  be  confessed, 
that,  without  taking  into  ac- 
count the  high  estimation  of 
the    venerable   Lord    EUes" 

on  Courts,  41.  b.  A  cose  in  the 
Common  Pleas,  2  Car.  1.,  in  op- 
positioh  to  these  authorities,  pro- 
poses the  doctrine  which  has 
eventually  prevailed.  •*  Si  judg^ 
ment  soiet  done  m  un  action  al 
contmon  ley,  le  ChanceUour  ne  poet 
alter  ou  medle  ove  le  judgmettt, 
flies  it  poet  procede  versus  le  per^ 
son  pur  corrupt  conscience,  quia 
U  prender  adtkmtage  del  ley  cK" 
counter  conscience.*'  LUUeiofCs 
Bep.^1.} 

mere*% 


CASES  IN  CHANCERY.  25 

vwngement  may  explain  the  practice)  if  such  esdsts,  of  1818. 

making  all  writs  retomable  in  tenu  pnly,  and  3uq)end.  ^aowLEY's 

ing  Case. 


mer^s  character,  there  is 
seeminglj  great  preBumption 
in  favour  of  his  side  of  the 
coDtroTeray;  for  it  not  only 
ternuDated  with  a  decision 
against  Lord  Coke,  but  that 
dedsion,  notwithstanding  va^ 
rious  attempts  to  unhinge  it, 
still  operates  with  full  force. 
The  decision  against  Lord 
Coke  was  in  1616,  when  the 
Attorney-General  Bacon,  the 
Solicitor-Genera],  and  the 
King's  Serjeants,  having  cer- 
tified in  favour  of  Chancery 
on  a  case  referred  to  them  by 
the  Crown,  King  James  de- 
dared  his  approbation,  and 
inned  a  rale  for  direction  of 
Chancery  accordingly,  (a) 
Nor  was  this  the  fall  exteqt 
of  Lord  Eiiesmere'B  victory ; 
for  Lord  Coke  was  called  to 
a  severe  account  for  his  con- 
duct in  this  strife  about  Juris- 

(a)  [The  proeeecBngs  on  this 
leference  may  be  found  in  the 
ngoment  oa  the  Jufisdictioa  of 
the  Court  of  Chancery,  annexed 
to  the  trst  volume  of  EeporU  m 
Cktmeery,  (reprinted  with  cor- 
rectioBs,  in  1  CoUeeUmea  Jtiri- 
&«,  23.  ei  seq^  and  in  Car^M 
Beportif  p.  199,  ei  ieq.)  and  fur^ 
ther  particuiars  c£  the  contro- 
TCfsjr  in  Bacon*$  Worki^  vol.  v. 
p-575.S85.4l5.rlif9«  For  some 


diction,  and  found  it  conve* 
nient  to  make  a  very  humi- 
liating submission.  However, 
it  appears  by  the  third  Insti- 
tute, that  Lord  Coke  oonsi^ 
dered  the  victory  as  obtained 
by  undue  means,  and  did  not 
really  relinquish  his  original 
notions  on  the  subject.  (6) 
Such  was  the  effect  of  King 
James*B  decision  in  fiivour  of 
equitable  jurisdiction,  thdt 
Lord  Coke  did  not  live  to  see 
a  revival  of  the  attempts  to 
check  it.  .  But  within  a  few 
years  after  Lord  Coke*u  death, 
the  question  of  equitable  ju- 
risdiction was  again  stirred, 
and,  as  it  seems,  not  wholly 
without  success.  Inl7CAa.l. 
it  is  reported  to  have  been 
agreed  in  the  King's  Bench, 
that  a  court  of  equity  could 
not  relieve  after  judgn^ent  at 
law.  (e)     In  1655,  the  like 

stfictoras  on  the  prerogative  ea- 
erebed  by  Jamet  in  this  instanoe, 
see  Sir  Bobert  Aiftyu^  Inquiry 
into  the  Jurisdiction  of  the  Chan- 
cery in  Causes  of  £qmty,  p.  46. 
47.] 

(6)  5  IntL  laS. 

(c)  March^i  Rep,  185.  [This 
reference  is  incorrect;  the  case 
intended  probably  is  p.  8(5. 
pL  158.,  and  lee  p  54.  pi.  si. 

question 
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18 18*  portance.  Commitments  are  commonly  for  criminal, 
Crowi^y'8  ^^  supposed  criminal  matter ;  if  the  Lord  Chancellor j 
Case.  on  the  return  of  the  writ,  found  that  the  party  was  com- 
mitted for  a  bailable  offence,  he  could  not  discharge 
him,  and  bail  could  be  taken  only  in  the  other  court; 
the  Chancellor  being  unable  to  proceed  in  a  criminal 
matter,  the  return  must  be  made  in  the  King's  Bench. 
The  practice  of  applying  to  that  Court,  therefore,  be- 
came almost  universal ;  nor  could  any  benefit  in  such 
cases  be  obtained  by  an  application  to  the  Lord  Chan^ 
ceUor  in  vacation. 

JLord  Nottingham  then  refers  to  the  statute  17  Car.  1. 
c.  14.,  meaning  16  Car.  1.  c.  10.  (a),  and  argues  that 
that  statute  would  have  provided  for  delays  in  granting 
the  writ  in  Chancery,  as  well  as  in  other  courts,  if  this 
court  had  been  competent  to  grant  it.  But  the  object  of 
that  act  was  the  abolition  of  the  Court  of  Star*Chamber ; 
and  the  provision  for  issuing  a  writ  of  habeas  corpus  was 
merely  incidental,  and  confined  to  cases  of  commitment 
by  the  order  of  any  court  pretending  a  like  jurisdiction ; 
for  those  cases  it  provides  against  delay  in  the  remedy  by 
writ  to  be  obtained  from  the  King^s  Bench  or  Common 
Pleas.  The  jurisdiction  of  particular  courts  was  not  in 
question.  The  sixth  reason  is,  that  if  the  Chancery 
had  any  such  standing  power  in  time  of  vacation,  doubts 
less  the  whole  vacation  business  of  the  Chancery  would 
by  this  time  have  been  nothing  else  than  a  gaol-delivery 
for  all  England.  Considering  the  nature  of  the  commit- 
ments at  that  time,  namely,  foe  insolent  speeches  before 
the  council,  and  turbulent  speeches  at  Chiildhallf  charges 
of  which  the  Chancellor  could  take  no  cognizance,  this 
apprehension  seems  rather  gratuitous.  Of  tlie  bill  wliich 
had  then  recently  passed  the  House  of  Commons,  and 

(a)  See  aect  8. 

Stands 
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stands  as  a  ser^enth  reason,  I  know  nothing,  (a)    The       1818. 

obsenration  m  the  maririn,  that  the  act  for  the  abbre-    ^— v— ' 

Crowley  8 
Tiation  of  Michaelmas  Term  passed  in  that  very  session,         Case. 

to  which  act  the  objection  was  made,  that  the  prisoner 

would  lie  a  fortnight  longer  in  vacation,  applies  to  those 

persons  only  who  had  recourse  to  courts  of  common 

law.    It  was  true  that  an  application  to  the  Court  of 

King's  Bench  would  be  delayed;  and  that  objection 

exists,  although  the  Chancellor  is  competent  to  issue  the 

writ  in  vacation. 

Considering,  therefore,  the  situation  of  the  judge,  and 
the  reasons  which  he  assigns,  no  authority  can  be  as- 
cribed to  this  decision.  The  principal  ground  on  which, 
as  Lord  Nottingham  says,  he  was  advised  to  put  It,  name- 
ly, the  want  of  precedents,  was  a  mere  pretence,  and  most 
nntrue ;  and  the  conclusion  is  expressly  contradicted 
by  the  opinions  of  Lord  Coke  and  Sir  Matheva  Haley 
adopted  by  sulisequent  text  writers,  {b) 

In  the  present  instance,  the  bankrupt  was  committed 
four  days  after  the  term  began ;  this  therefore  is  not  a 
case  of  commitment  in  vacation,  within  the  statute ;  and 
die  writ,  if  issuable  at  all,  can  be  issued  only  at  common 
law. 


The  Lord  Chancellor  having  read  an  entry  of  the  re- 
sult of  an  application  to  Lord  Loughborough  in  1797,  in 

(a)  Lord  Nottingham  probably  Com.  Dig.  Hob,   Corpui  A.  In 

referred  to  the  habeas  corput  tLCt^  Skephar^M    Abridgment,    it    is 

which  oripnally  passed  the  House  stated  that  the  Latin  or  legal  part 

of  Coromons  in  1674,  (New  Par-  of  the  court  of  Chancery  "  con- 

liamentary  History,  v.  4.  p.  665.)  sists  in  the  granting  of  writs  of 

thougbit  did  not  receive  the  royal  habeas  corpus,  which  no  other 

assent  till  1679.  (Id.  p.  114S.)  court  can  grant  in  vacation  time," 

(d)  Bae.  Mr.  Hob,  Corpus  B.  &c  Voce  Court,  part  I.  p.  464. 

Nawlarfs 


so 
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Nawlaris  case^  in  which  the  discbarge  of  tl^  bankrupt 
was  refilled,  Lord  Loughborough  expressing  an  opinion 
that  he  bad  no  jurisdiction  {a) ;  proceeded  thus : 


Speaking  with  great  deference  to  Lord  Loughborough^ 
it  appears  to  me  that  this  reasoning  is  wrong.  I  find 
that  it  was  the  practice  before  the  statute  5  Geo.  2*  c  30.| 
£>r  the  Lord  Chancellor  to  discharge  prisoners  under 
commitment  from  commissioners  .of  bankrupt^  by  order; 
and  it  seems  dear  that  that  act  has  not  deprived  this 
court  of  the  authority  which  it  then  possessed.  It  is  to 
be  observed  also,  that  the  implication  in  NatdatCs  case 
was  within  two  terms  after  the  commitment ;  and  the 
Lord  Chancellor  therefore  should  not  have  stated  that 
the  only  mode  of  obtaining  the  prisoner's  discharge  was 
by  application  to  a  common-law  judge.  I  think  that 
that  must  have  been  the  mistake  of  the  person  who  sat 
under  the  Lord  Chancellor. 


Instances  in 
iRfhich  the 
Lord  Chan- 
lor,  on  peti- 
tion,  has  or- 
dered the  dis* 
charge  of  pri- 
soners com- 
mittedby  com- 
misssioners  of 
bankrupt. 


This  Court  has,  in  several  instances,  on  petition, 
ordered  the  discharge  of  persons  committed  by  the 
commbsioners ;  sometimes  ordering  the  commissioners 
to  discharge  him,  sometimes  the  jailer,  passing  over  the 
commissioners. 

The  instances,  however,  are  not  numerous.  One  of 
the  earliest  is  Ex  parte  James  in  1719.  (i)     In  Ex  parte 


(a)  On  diligent  search  in  the 
office  of  the  secretary  of  bank- 
ruptSy  this  entry  has  not  been 
found. 

(5)  1  P.  W,  610.  For  copies 
of  the  entries  in  this  and  the  fol- 
lowing cases  the  Editor  is  in- 
debted to  the  obliging  attention 
of  Mr.  Fentam :  ^  **  Lord  Chati* 


eeUor  Pmrker.  SI  JWy»  1719.  Est 
parte  James,  —  Wife  committed 
by  commissioners  for  )*efu8ing  to 
prove  her  husband  a  bankrupt 
Lord  Chancellor  said  be  knew  of 
no  law  to  compel  a  wife  so  to  dp, 
and  ordered  the  jailer  forthwith 
to  discharge  her  from  the  com* 
missioners*  warrant." 

Ling- 
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Lhigood  (a),  on  the  petition  of  a  bankrupt  committed 
by  one  of  the  common-law  judges  on  the  certificate  of 
>  the  commissioners  of  his  refusal  to  attend  their  sum- 
mons {b)f  Lord  Hardwicke  said,  ^'  It  is  an  entire  new 
qaestbn,  and  quite  a  new  case ;  and  therefore  at  the 
first  opening  dT  it  I  had  a  great  doubt,  whether  I  could 
properly  determine  the  legality  of  the  commitment,  as 
a  habeas  corpus  might  have  been  sued  out,  and  have 
been  decided  by  the  judges  of  the  common  law,  which 
is  the  ready  way.  But  I  do  remember  a  ca^e  of  John 
Wardf  heSare  Lord  ChancfUar  Kitigf  not  unlike  the  pre* 
sent,  whera  he  determined  a  commitment  by  commb* 
sioneis  of  bankrupt  to  be  justifiable^  after  he  had  taken 
some  time  to  consider  of  it." 


1818. 


Cbowley's 
Case 


A  lil(e  practice  occurred  in  Ex  parte  BraH^ordf  ISth 
Oa^ber^  1725  (c),  and  ki  the  bankruptcy  of  Ihonm 
Mace^  in  Sepimber  mADecemiber^  1728.  {d) 

(a)  1  Aik.  a40.     See  p.  248.  {h)  5  Geo,  S.  C.  SO.  8. 14. 


(c)L&rd  Chavcsuumu 


#erfM  die  OOobriSf 
17269  €x  fmrU  Thomas 
Bf^a^fMt  H  RMi  Co*- 
UUHJoki  Robert. 
WheNM    Thomas  BraSs^ 
jM  did»  en  the  Uthday  of 
dupui  last  past,  prefer  hia 
petition  to  me,  thereby  ael* 
tiag  hrAf  thata  oMnmission 
•f  baakniptcy  issued  against 
Um  the  4di  day  of  February^ 
1122,    directed    to    soadry 
emaaMMODen  therein  nameil; 
ihatbe  petitkn^  was  sever- 
al tinea  ezavined  by  4hem 


apmioalh,  touching  the  dis- 
covery of  his  estate  and  ef- 
fects, and  made  a  full  cKsco* 
very  thereof,  and  delivered 
up  the  8ame»  and  that  the 
petitioner  apprebelided  he 
had  oomplied  in  every  re- 
spect, ie  the  satis&ctton  of 
the  said  commissioners,  yet 
the  commissioners  did,  by 
thetr  warrant  dated  7th  of 
May,  1728,  coBMak  the  peti- 
tioner to  the  prison  of  the 
Fleet,  iheie  to  remaia  till  the 
petitioner  submitted  to  be 
eaamined,  and  there  the  pe* 
fitioner  hath  ever  since  been 


{d)  See  note,  p.  58. 


a  close 
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Mr.  Ctdlen. 

It  was  understood  that  your  Lordship  in  Taylors 
case  (a),  had  decided  that  a  bankrupt  under  commit* 

ment 


(a)  8  Ve9.  528^  and  see  Ex 
forte  TonQnmon^    10  Fip«.  106. 


Bx  parte  Hiam,  18  Va.  S37. 


a  close  prisoner;  that  the 
petitioner  was  always  ready 
to  be  further  examined,  as 
the  said  commissioners  should 
require,  and  of  such  his  sub- 
mission* and  readiness  gave 
notice  to  the  said  commis* 
sioners,  and  particularly  by 
a  letter  dated  5th  March  last, 
but  the  said  commissioners 
not  taking  any  notice  thereof, 
the  petitioner  applied  by  his 
petition  to  the  late  lords  com- 
missioners for  the  custody  of 
the  great  seal,  praying  Uieir 
lordships  to  direct  the  said 
commissioners,  by  some  short 
day,  to  further  examine  the 
petitioner,  and  thereupon 
discharge  the  petitioner  firom 
his  imprisonment,  unless  they 
should  see  good  cause  to  the 
contrary,  to  be  by  them  cer- 
tified in  writing  to  their  lord- 
ships; upon  hearing  of  which 
petition,  on  the  7th  of  April 
last,  their  lordships  ordered, 
that  the  commissioners  or  the 
major  part  of  them,  upon  ap- 
plication to  be  made  to  them 
on  behalf  of  the  petitioner 
and  notice  of  the  said  order, 
should  appoint  a  time  and 
place  of  meeting  for  the  fur- 
ther esamination  of  the  pe- 


titioner, of  which  notice  was 
to  be  given  in  the  London 
Gazette,  which  was  accord- 
ingly given,  and  appointed  to 
be  on  the  5th  day  of  May 
last,  upon  which  day  the 
commissioners  adjourned  the 
petitioner's  further  examin- 
ation to  the  7th  of  the  same 
month,  at  which  time  the 
commissioners  further  exa- 
mined the  petitioner,  and 
again  adjourned  to  the  11th 
of  May,  when  the  commis- 
sioners finished  the  petition- 
er's examination;  and  the 
petitioner,  after  having  been 
examined,  entreated  the  said 
commissioners  to  release  him 
from  his  confinement;  where- 
upon the  commissioners  as- 
sured the  petitioner  they  were 
ready  so  to  do  if  the  assignees 
thought  fit ;  and  that  the  pe- 
titioner then  represented  to 
the  commissioners,  how  hard 
it  was  that  he  should  sufiRsr 
imprisonment,  notwithstand- 
ing he  had  fairly  answered 
all  the  questions  that  had 
been  propounded  to  him;  and 
the  commissioners  thereto 
replied,  they  believed  he  had 
not  concealed  a  groat  from 
his  creditors^  and  did  not 
make 
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ment  fbi*  not  answering,  could  not  be  discharged  on  pe- 
tition, but  must  obtain  a  writ  of  habeas  corpus.    That 

rule 
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make  any  objection  whatso- 
erer  against  the  petitioner's 
behaWour  or  examination,  or 
that  they  were  the  least  djs« 
satisfied  therein,  but  ordered 
the  petitioner  to  withdraw, 
aad  after  some  short  time  the 
petitioner  was  again  called 
in  before  the  said  commis- 
Boners,  and  then  be  was  told 
bj  the  said  commissioners, 
that  they  could  not  release 
the  petitioner,  but  that  he 
most  have  a  little  patience, 
or  to  that  effect,  and  express- 
ed themselves  sorry  foi^  the 
ill  state  of  health  the  peti- 
tioner was  then  in,  and  which 
(as  the  petitioner  believed) 
was  occasioned  by  his  con- 
finement ;  that  the  petitioner 
had,  ever  since  the  7th  of 
May^  1728,  been  confined 
mthin  the  walls  of  the  said 
prison,  and  was  thereby  re- 
duced to  a  languishing  state 
of  healthy  and  without  my 
interposition  was  like  to  be  a 
prisoner  for  life,  which  was 
in  danger  of  being  shortened 
bj  such  his  imprisonment; 
tibe  petitioner  therefore  pray- 
ed that  I  would  order  the 
said  commissioners  to  dis- 
charge the  petitioner  from 
his  said  imprisonment,  or  that 
I  would  make  such  order  as 
Vol.  II. 


to  me  should  seem  meet* 
Whereupon  I  ordered  all  par^v 
ties  concerned,  or  their  agents^ 
to  attend  me  on  the  matter 
oi  the  said  petition,  the  then 
next  day  of  petitions,  where- 
of notice  was  forthwith  to  h6 
given;  and  whereas  Roberi 
CasteU  and  John  Rogers^  as- 
signees of  the  estate  and  ef- 
fects of  Thomas  BraUsfbrd^ 
a  bankrupt,  and  Samud 
Clarke  Benjamin  Bond,  JVii^ 
liam  Parkin,  John  Robinsonf 
Samuel  Prune,  and  Joseph 
HaU,  creditors  of  the  said 
bankrupt,  did  on  the  said  II th 
day  of  August  last  past,  pre- 
fer their  petition  to  roe,  there- 
by setting  forth,  that  upon 
the  4tb  of  February,  1722, 
a  commission  of  bankruptcy 
was  awarded  against  the  said 
Thomas  Brailsford,  and  the 
said  BraUsfbrd  was  several 
tinges  examined  before  the 
major  part  of  the  commis- 
sioners in  the  said  commission 
named ;  that  it  appeared  upon 
such  examinations  that  all 
the  bankrupts  estate  and  ef- 
fects wiiatsoever  had  been, 
upon  the  3d  and  4th  o£Janu^ 
ary  preceding  the  said  com- 
mission, assigned  unto  Mn 
George  BraUsfbrd  and  Mrs, 
Jane  Perkinsy  two  of  his  near 
D  relations, 
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rule  is  consistent  with  Lord  Lot^hborougKs  decision  in 
Ex  parte  Nowlan.    The  question,  however,  is  not  ma^ 

terial 


relations,    and  that  on  the 
10th  of  October  1722»  an  ac- 
count was    stated    between 
the  said  Thomas  and  George, 
and  the  balance  thereof  was 
the  sum  of  1000/.  to  the  said 
George  Brailsfordf  and  that 
on  said  10th  of  Octoher  1722, 
the  said  Thomas  gave  George 
his  bond  for  payment  of  the 
said  1000/.,  at  the  end  of  6 
or  12  months  after  the  date 
thereof,  and  that  before  the 
time  the  said  money  became 
'  due  on  the  said  bond,  the  said 
Thomas  cbnfessed  a  judgment 
for  1000/.  on  a  mutuatus  to 
the  said   George  BraUsford^ 
but  the  said   George   never 
delivered    up    or  any  ways 
cancelled  the  said  bond,  and 
that  at  tlie  said  time,  the  said 
Thomas  assigned  over  several 
debts,  and  the  lease  of  bis 
house*  to  the  said   George^ 
•without  any  defcazance  on 
the  part  of  the  said  George 
Brailsford;  but  it  did  not  ap- 
pear by  the  books  of   tiie 
said  bankrupt,  that  the  sum 
oi  1000/.  or*  any  such  sum 
was  due  from  the  said  Tho* 
^Hos  to  the  said  George  Brails^ 
ford ;  that  the  commissioners 
examined  the  said  Thamae 
BraiUford  touching  the  dis- 
position of  «  sum  of  1600/. 


which  he  had  received  of  the 
petitioner  Rogers  at  one  time, 
and  about  several  other  of 
his  effects,  of  which  he  giving 
no  satisfactory  account,  the 
commissioners  committed  him. 
close  prisoner  to  the  Pleet ; 
and  upon  the  said  bankrupt's 
application  to  the  late  Lord 
Chancellor,    in  </«/y,   1724', 
to  be  discharged  from  such 
commitment  and  to  have  his 
certificate  allowed,  his  lord-" 
ship,  upon  examination  of  the 
matter,  approved  of  the  com- 
missioners' proceedingSy  and 
utterly  refused  to  allow  his  cer« 
tiiicate,  or  to  discharge  him 
from  the  commitment;  in  the 
mean  time,  the  petitioners,(the 
assignees,)  filed  their  bill  in  this 
court  against  the  said  George 
and  Thomas,  to  be  relieved 
against  such  judgment  and  as- 
signments, and  prayed  a  disco- 
very when  th^  bond  for  1 000/., 
giyen  by  Thomas  to  George 
was  payable,  and  to  come  to« 
fair  account  with  the  petition- 
ers, to  which  bill  the  defend- 
ants George  and  Thomas  put  in 
their  answer ;  and  upon  hear- 
ing counsel  on  bill  and  answer, 
the  court  granted  an  injunc- 
tion to  stay  the  defendant 
George's  proceedings  on  his 
said  judgment,  and  ordered 
thef 
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1818. 


CnOWLET'g 

Case. 


the  monies  which  the  goods 
taken  in  execution  amounted 
to,  to  be  brought  into  court, 
where  it  remains  ;  on  the  8th 
of  December  last  the  cause 
came  on  to  be  heard  before 
the  then  Lord  Chancellor, 
who,  as  the  petitioner  ap*> 
prehended,  was  fully  of  opi- 
nion that  if  such  bond  was 
not  payable  till  afler  the 
warrant  of  attorney  and  exe« 
cation  taken  by  the  said 
George^  (which  by  the  bank- 
rupt's depositions  appeared  it 
was  not,)  that  the  said  judg- 
ment and  assignments  were 
fraodulent,  and  ought  to  be 
set  aside,  and  that  it  did  not 
appear  that  the  said  balance 
of  1000^  was  really  due  to  the 
said  George  Brailsford^  and 
therefore  directed  the  master, 
to  whom  the  cause  was  refer- 
red, to  look  into  Ae  accounts 
between  the  said  Thomas  and 
George^  and  inquire  into  the 
said  bond,  from  the  said 
Thomas^  fo^paymentof  1 000/. 
to  the  said  George^  and  to 
state  when  the  said  1000/. 
was  made  payable,  whether 
before  or  after  the  warrant  of 
attorney  to  confess  judgment 
from  defendant  Thomas  to- 
the  defendant  GeofgSi  and 
that   both   sides  ihooid    be 


examined  on  interrogatories, 
as  by  the  said  decree  might 
appear;  in  April  last  the  said 
Thomas  BraUsford  petitioned 
the  Lords  Commissioners,  in 
order  to  his  discharge,  and  to 
be  further  examined  before 
the  said  commissioners,  which 
examination  their  Lordships 
granted,  and  ordered  that,  at 
such    his    examination,    he 
should  have  the  sight  of  all 
his  books  and  papers  of  ac- 
counts, and  his  depositions, 
before  he  gave  in  such  his 
second  examination ;  on  the 
7th  of  May  last  the  commis- 
sioners attended  him  again 
with  all  his  books,  papers,  and 
his  former  depositions,  and 
then  shewed  him  the  deposi- 
tions of  said  George  Braiis^ 
fordy    on  the  7th  of   May 
1723,  which  related  to  the 
time  of  payment  of  the  said 
bond  to  the  said  George^  and 
to  the  assignment  of  his  ef-* 
fecu,  and  asked  whether  be 
could    recollect   any    thing 
that  varied  from  those  depo- 
sitions ;  and  the  said  Thomas 
thereupon  carefully  perused 
the    said    depositions,    and 
swore  that  such  depositions 
were  just  and  true  as  to  every 
particular,  and  declared  that 
he    ctfuld    not  depart  from 
D  2  such 
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The  Lord  Chancellor. 

Since  I  was  last  here,  I  have  spent  many  hours  in 


researches  on  this  question. 


I  have  not  yet  arrived  at 
the 


such  depositions,  nor  give 
any  other  answer  to  the 
said  questions;  that  the  peti* 
tionersy  the  assignees,  on  the 
28th  of  Mat/  last,  filed  inter- 
rogatories in  this  Court  for 
the  examination  of  the  said 
Thomas  Brailsford,  pursuant 
to  the  said  decree,  some  of 
which  were  to  the  same  effect 
with  the  questions  asked  him 
before  the  commissioners,  a 
copy  of  which  interrogatories 
was  carried  to  him  the  same 
day,  and  all  his  books  which 
related  to  his  examination, 
and  an  exact  copy  of  his  de- 
positions whidi  were  given 
before  the  commissioners,  was 
lefl  with  him  the  same  time 
for  his  examination,  and  the 
said  Thomas  declared  again 
that  he  had  no  further  occa- 
sion for  his  books,  for  that  he 
had  fully  perused  them,  and 
that  he  would  send  his  ex- 
amination to  a  gentleman  uf 
credit  at  the  bar  to  sign,  and 
that  it  should  be  forthwith 
put  in ;  that  notwithstanding 
several  applications  had  been 
made  to  the  bankrupt,  and 
several  summons  taken  cut 
before  a  master  to  whom  the 
cause  stood  referred,  the  said 
Thomas  Brailsford  had  not 
put  in  his  examination,  nor 


were  the  petitioners  as  they 
could  find,  likely  to  have  the 
same ;  the  petitioners  upon  in- 
quiry found  that  such  examin- 
ation of  the  said  Thomas 
Brailsford  is  prevented  by 
the  said  defendant  GeorgCf 
and  has  reason  to  suspect 
that  the  said  George  or  his 
agents  were  endeavouring  to 
persuade  the  said  Thomas 
Brails/ord,  on  his  said  ex- 
amination, to  conceal  the 
truth  of  the  said  transactions, 
and  that  in  case  the  said 
Thomas  should  be  discharged 
from  his  commitment,  neither 
any  examination  at  all,  or  at 
least  un  insufficient  one  would 
be  put  in  by  the  said  Thomas 
Brailsford;  that  the  said 
Thomas  Brailsford  was  great- 
ly under  the  influence  of  the 
said  George^  and  the  greatest 
part  of  the  tioney  received  by 
the  said  Thomas  of  the  peti- 
tioners was  to  pay  bills  of 
exchange,  to  the  payment 
whereof  the  said  George^  and 
his  partner  at  Oporto^  would 
otherwise  have  been  liable, 
and  was  received  of  the  peti- 
tioners by  bills  drawn  by  the 
said  Thomas  Brailsford  on 
the  said  George^  and  his  part- 
ner at  OporiOf  and  was,  in- 
deed, a  contrivance  of  the 
said 
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the  end  of  them,  but  I  will  now  dispose  of  It,  so  fiir  as 
to  ezplsdu  the  real  state  of  Jenkes's  case,  which  seems 
to  me  not  to  have  been  fully  understood. 

It 


1818. 
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said  George  to  get  his  own 
bills  paid  with  the  petitioner's, 
money.  Tbat  the  petitioners 
haye  been  at  a  great  expence 
in  bringing  and  prosecuting 
Che  said  suit,  and  hoped  they 
should  succeed,  and  that  a 
fiur  examination,  (if  the  same 
could  be  had  from  the  said 
bankrupt,)  would  contribute 
thereto,  but  could  not  expect 
the  same  so  long  as  he  was 
under  the  influence  and  di- 
rection of  the  said  George 
and  bis  solicitor,  and  his  ex- 
amination was  to  be  drawn 
for  them  and  for  their  inte- 
rest ;  they,  therefore,  prayed 
that  the  said  bankrupt  might 
be  brought  up  and  examined 
nv^  voce  on  the  said  interro- 
gatories, before  the  said  mas- 
ter, and  that  the  said  bank- 
rupt might  not  be  discharged 
till  he  had  put  in  a  full  ex- 
amination to  the  said  inter- 
rogatories ;  and  in  case  he 
should  refuse  to  put  in  any 
answer  thereto,  that  the  peti- 
tioners might  make  use  of  his 
said  depositions  instead  of 
sach  his  examination;  or  that 
I  would  make  such  other  order 
as  I  should  think  fit :  Where- 
upon I  ordered  all  parties  con- 
cerned, or  their  agents,  to  at- 

D 


tend  roe  on  the  matter  of  the 
said  last-mentioned  petition, 
the  then  next  day  of  petition, 
at  which  time  I  had  appointed 
the  petition  of  the  said  bank- 
rupt to  be  heard,  whereof 
notice  was  forthwith  to  be 
given  :  Now  this  present 
13th  day  of  October,  1725, 
both  the  said  petitions  com- 
ing on  to  be  heard  together, 
upon  hearing  of  Mr.  Solicitor- 
General,  Mr.  Luttvycke  and 
Mr.  Green,  of  counsel  for  the 
said  Thomas  Brailsford  the 
bankrupt,  and  of  Mr.  Attor- 
ney-General and  Mr.  2'alboU 
of  counsel  for  the  said  Robert 
Castell  and  John  Rogers,  and 
also  of  Mr.  Dotose  one  of  the 
commissioners  in  the  said 
commission,  and  who  signed 
the  said  warrant  of  commit* 
ment,  and  what  was  alleged 
on  both  sides,  I  do  order, 
that  the  commissioners  in  the 
said  commission  of  bankrupt 
named,  do  discharge  the  said 
Thomas  Brailsford  from  tlieir 
said  commitment  to  the  pri- 
son of  the  Fleet,  and  by  con- 
sent of  the  said  counsel  for 
the  said  Thomas  Brailsford, 
I  do  further  order,  that  at 
the  charges  of  the  said  peti- 
tioners the  assignees,  he  the 
3  said 
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It  is  a  circumstance  material  to  be  recoUected,  that  Sir 
Matheo)  Hale^  who  adopts  Lord  Cok^s  doctrine,  (and  in 

such 


said  Thomas  Brail^ord  the 
bankruptt  do  attend  the  Mas- 
ter to  whom  the  afore-men- 
tioned cause  stands  referredy 
and  be  examined  vivd  voce  to 
the  interrogatories  filed  in 
pursuance  of  the  decree  in 
the  said  cause. 

KiNOy  Chancdior. 

(6)  Lord  Chancellor  King. 

September  7 ih^  1728. 
Re  Thomas  Mace, 
Bankrupt's  petition  pre- 
sented same  day,  stating  tha^ 
on  26th  November f  1726, 
commission  had  issued  against 
petitioner,  and  petitioner's 
conformity;  that  on  Sd  J>- 
bruartff  1727,  petitioner  was 
taken  up  on  commission- 
ers' warrant  of  that  date,  on 
suspicion  of  concealment  of 
his  effects,  and  for  prevari- 
cating in  his  examination,  as 
the  warrant  did  mention,  and 
made  a  close  prisoner  in  the 
King's  J^enchy  and  had  so  re* 
mained  ever  since,  stating 
also  his  great  distress,  and 
that  no  prosecution  or  pro- 
ceeding whatever  had  been 
had  against  him  respecting 
such  concealment;  and  pray- 
ing that  a  short  day  may  be 
appointed  for  the  commission- 
ers to  take  his  examination  in 


prison,  in  order  to  his  dis- 
charge. 
Lord  Chancellor  ordered, 
that  the  commissioners 
should  forthwith  appoint 
a  time  to  meet  and  fur- 
ther examine  the  peti- 
tioner, and  reasonable 
notice  should  be  given 
to  the  assignees  ;  and  if 
upon  such  further  exam- 
ination, the  commission- 
ers should  be  satisfied 
that  the  petitioner  had 
made  a  full  discovery, 
then  they  were  to  dis- 
charge him  out  of  cus- 
tody, so  as  that  he  might 
not  be  detained  therein 
upon  account  of  the  of- 
fences for  which  they 
committed  him. 
Lord  Chancell(fr  K;ng. 

December  y  1728. 
Re  ^aid  Thomas  Mace, 
Further   petition    of   said 
Thomas  Mace,    stating    the 
order  on  his  former  petition ; 
that  the  petitioner  had  caused 
the  said  three  acting  commis- 
sioners to  be  served  with  the 
said  order,  and  had  applied 
to  them  for  a  m.^eting,  which 
they  did  refuse  to  appoint, 
alleging  their  ppwer  was  de- 
termined by  th^  demise  of  his 
late  majesty;  petitioner's  cre- 
ditors 


CASES  IN  CHANCERY.  99 

sadi  a  manner  as  to  show  that  that  part  at  least  of  his  I81S. 
work  cannot  be  jastly  characterised  as  a  loose  note  (a),  for  _^  *"'"*', 
he  takes  a  distinction  which  Coke  had  not  taken,  and  must  Qfkge^ 
be  considered  as  having  applied  his  great  judicial  mind 
to  the  subject,)  Sir  Maihew  Hale,  I  say,  retired  from  the 
o£Bce  of  Chief  Justice,  in  1675,  and  died  in  1676.  (i) 
The  dates  are  important  in  this  way;  Lord  Nottingham  in 
Jenke^s  case,  argues  on  the  statute  16  Car*  1.  that  the 
Court  of  Chancery  could  not  have  power  to  grant  the 
writ  at  common  law,  because  no  provision  has  been 
made  as  to  this  court  in  that  statute ;  but  it  is  clear  that 
Lord  Hale,  who  left  his  work  transcribed  for  publica- 
tion after  his  death,  and  there  expressly  states  that  the 
Chanoeiy  has  the  power  of  issuing  a  writ  of  habeas  corr. 
jms  in  the  vacation  as  well  as  in  the  term,  must  have 
known  the  statute  of  16  Car.  1,,  and  could  have  seen 
no  objection  arising  from  it  against  that  doctrine. 

Blacistane,  in  his  Commentaries  (c)  has  given  the  his- 
tory of  the  writ  of  habeas  carpus  ad  subficiendum,  per- 
haps not  altogether  with  his  usual  accuracy.  His 
words  are  {d\  ^  but  the  great  and  efficacious  writ,  in 
all  manner   of  illegal  confinement,   is   that  of  habeai 

(a)  Wilmofs  Opinions,  p.  100. 

(b)  Emlyn*%  PrefiEu:e  to  Hale's  Pleas  of  the  Crown, 
(e)  VoLiii.  p.  151.  eUeq. 

(d)  3  Comm.  13l. 


ditors  had  not  thought  fit  to  hearing  counsel,  and  reading 

r^ew  the  said  commission,  the  affidavit  of  Thomas  Chat' 

Dor,  as  the  petitioner  did  be-  /y,  as  also  said  former  order, 
lieve,  ever  would,  and  peti-        Lord  Chancellor    ordered 
tioner  submitted  he  had  been  that  the   petitioner    be 

sufficiently  punished  by  two  discharged  out  of  said 

years'     imprisonment;     and^  prison,  so  far  as  he  is 

praying    or  relief  and  dis-  therein  detained  by  vir« 

charge  out  of  custody.  Upon  tue  of  said  commission- 

reading    said    petition,    and  ers' warrant. 

P  4  corjvi^i. 
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181B.  corpus  ad  subjiciendum,  directed  to  the  person  detain- 
Crowley's  ^°^  another,  and  commanding  him  to  produce  the 
Case.  body  of  the  priscHier,  with  the  day  and  cause  of  his 
caption  and  detention,  ad  fadendum,  subjiciendum,  et 
recipiendum,  to  do^  submit  to,  and  receive  whatsoever . 
the  judge  or  court  awarding  such  writ  shall  consider  in 
that  behalf."  It  is  very  material  to  the  jurisdiction  of 
this  court,  to  recollect  in  how  many  cases  it  issues  the 
writ,  witb  reference  to  infiuits  and  to  lunatics,  concern- 
ing whicl^  scarcely  any  notice  is  taken  in  any  of  our 
books,  except  books  of  practice. 

Blackstone  then  states  this  to  be,  <^  a  high  prerogative ' 
writ,  and  therefore  by  the  common  law  issuing  out  of 
the  Court  of  King's  Bench,  not  only  in  term  time,  but 
also  during  the  vacation,  by  a  £at  from  dite  Chief  Justice 
or  any  other  of  the  Judges,  and  running  into  all  parts  of 
the  king's  dominions :  for  the  king  is  at  all  times  en- 
jtitled  to  have  an  account,  why  die  liberty  of  any  of  his 
subjects  is  restrained,  wherever  that  restraint  may  be 
inflicted."  If  the  account  of  Jenkei%  case  published  by 
persons  who  denominate  themselves  his  friends  is  cor- 
rect, it  would  appear  that  a  previous  application  had  been 
made  to  Chief  Justice  Rainsford  for  a  writ. of  habeas 
corpus,'  in  the  vacation,  and  that  he  had  refused  it  (a) 
That  representation  is  not  confirmed  by  Liord  Notting- 
Aom's  statement 

Blackstone  proceeds,  *^  if  the  writ  issues  in  vacation, 
it  is  usually  returnable  before  the  Judge  himself  w&o 
awarded  it,  and  he  proceeds  by  himself  thereon  un- 
less the  term  should  intervene,  and  then  it  may  be 
returned  in  court,"  If  this  is  applied  to  the  practice 
of  the  King's  Bench,  subsequent  to  31  Car.  2.,  it  is 
accurate ;  that  is,  supposing  the  opinion  of  the  Judges 

(a)  €  Hmo^r%  Stats  Trials,  1195»  1196. 

delivered 


CASES  IN  CHANCERY.  4l 

ddivered  in  1758  (a)  to  be  correct,  that  the  justices  of       1818. 

that  court  could  issue  the  writ  in  the  Vacation.  1,-   '      ' 

Crowleys 

Case. 
Blacksione  continues,  <<  indeed,  if  the  party  were  pri- 
vileged in  the  Courts  of  Conuoaon  Fleas  and  Exchequer, 
as  being  (or  sujqposed  to  be)  an  o£5cer  or  suitor  of  the 
Court,  an  habeas  carpus  ad  subjicienduni  might  also  by 
comsDGa  law  have  been  awarded  from  thence,  and,  if 
the  cause  of  imprisonment  were  palpably  ill^al,  they 
might  have  discharged  him ;  but  if  he  were  committed 
for  any  criminal  matter,^  they  could  only  have  remanded 
him,  or  taken  bail  for  his  f^peai^ance  in  the  Court  of 
King^s  Bench,  which  occasioned  the  Common  Pleas  for 
some  time  to  discountenance  such  applications:"  that  is, 
to  discountenance  such  applications  even  iii  the  case  of 
privileged  persons;    '*  but  since  the  mention  of  the 
King's  Bench  and  Common  Fleas,  as  coK>rdinate  in  this 
jurisdiction,  by  statute  16  Car.  I.  c  10.  it  hath  been 
holden,  that  eveiy  subject  of  the  kingdom  is  equally 
entitled  to  the  benefit  of  the  commoivlaw  writ,  in  either 
of  those  courts,  at  his  option/'     That  doctrine  is  very 
remarkable;  for  the  statute  16  Car.  1.  gives  no  jurisdic- 
tion to  the  judges  of  the  Common  Fleas  to  issue  a  writ  of 
habeas  corpus^  except  in  cases  there  mentioned ;  but  then, 
by  a  construction  in  fiivor  of  the  liberty  of  the  iSubjectj  Constniction 
they  have  granted  the  writ  in  other  cases;  and  have  JheUberuof 
inferred  from  a  statute  giving  to  them  power  in  certain  the  subject. 
specified  instances,  diat  they  possess  a  general  power  to 
iasae  the  writ,  though  applied  for  by  persons  not  prlvi- 
Itpdi  a  very  material  obs(ervation  as  to  the  supposed 
operation  of  the  statute  16  Car.  1.  to  work  a  negative  on 
the  proposition  that  this  Court  can  issue  the  writ  in 
vacation* 

Bladtsione  subjoins,  **  it  has  also  been  said,  and  by 

la)  Vide  po9t,  p.  60.  ei  teq. 

very 
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1818.  veiy  respectable  authorities,  that  the  like  Aabeat  corjnis 
-   '  -'     may  issue  out  of  the  Court  of  Chancery  in  vacation : 

Case.  hut,  upon  the  famous  f^pkcation  to  Lord  NMtngham 
by  Jenkes,  notwithstanding  the  most  diligent  searches, 
no  precedent  could  be  found  where  the  Chancellor  had 
issued  such  a  writ  in  vacation,  and  therefore  his  Lord- 
ship refused  it."  I  observe  on  this  passage,  that  in  sub- 
stance it  is  true,  but  that  the  refusal  rested  on  reasons 
beyond  the  mere  want  of  precedent. 

Why,  on  that  occasion,  the  search  was  confined  to 
precedents  of  writs  of  habeas  corpus  issued  in  vacation,  if 
there  is  foundation  for  so  many  doubts  as  have  been 
expressed,  whether  the  Lord  Chancellor  has  power  to 
issue  the  writ  in  term  time,  it  is  not  easy  to  eiqilain.  If 
well  directed  towards  the  object  of  inquiry,  the  search 
would  have  been  instituted  to  ascertain  in  what  instances 
this  Court  had,  as  well  as  in  what  it  had  not,  issued  the 
writ,  for  the  purpose  of  collecting  the  principle  on  which 
it  was  issued,  and  of  discovering  what  was  the  defect  of 
power  in  the  particular  case  in  which  application  for  the 
writ  was  made. 

Blacksfone  then  states  the  ground  on  which  the  stat. 
SI  Car.  2.  passed.  *'  In  the  case  otjentcs,  before  al-r 
luded  to,  yfho  in  1676  was  committed  by  the  King  in 
fx>uncil  for  a  turbuleiU  speech  at  Guildhall"  (if  we  are 
to  collect  what  the  ofience  oijenkes  was  from  matter  to 
be  found  in  the  warrant,  (a)  I  doubt  whether  BlacksUme 
has  correctly  put  this  in  his  tact,)  *^new  shifts  and  devises 
were  made  use  of  to  prevent  his  enlargement  by  law; 
the  Chief  Justice  (as  well  as  the  Chancellor)  declining  to 
award  a  writ  of  habeas  corpus  ad  subjiciendum  in  vaca?* 
tion,  though  at  last  he  thought  proper  to  award  the 
usual  writs  ad  deliberandum^  &c.  whereby  the  prisoner 
was  discharged  at  the  Old  Bailey."  (6) 

(n)  (  H9ivefl\  State  Trials,  1 195.         fA)  5  Bl.  Com.  156. 

IS  Accord- 
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Aooordmg  to  this  you  would  suppose  that  there  had        1818. 
been  an  appUcation  in  the  vacation,  not  only  to  the  Lord     *^  ■   '    ^ 
Chancellor,  but  to  the  Chief  Justice,  for  a  writ  of  habeas         q^s^, 
carpus  ad  sub^cien^um,  that  they  had  refused  it,  and  that 
a  writ  ad  deUberandum  had  been  afterwards  issued,  and 
diat  he  was  then  discharged. 

The  account  in  the  State  Trials,  purporting  to  be 
published  by  Jenkes^s  friends,  I  suppose  accurate  as  to 
die  particulars  which  I  shall  mendon.     It  states  his 
speech,  and  the  charge  by  the  King  in  council,  which 
according  to  this  statement  was  founded  on  affidavits, 
the  substance  of  which  is  also  stated.     Then  follows  a 
dialogue  (a)  adverting  to  the  distinction  now  very  well 
known,  that  the  Common  Hall  is  not  a  court,  except  for  The  Common 
die  purposes  for  which  it  is  made  a  court  by  charter ;  a  ^lur^  excep* 
distinction  which  has  introduced  the  custom  of  the  King  ^or  the  pui<> 
receiving  addresses  from  the  Common  Hall  in  person  fufmadc  a' 
on  his  throne,  and  the  House  of  Lords  receiving  a  peti-  ^^"^  ^y 
tion  from  the  same  body  only  as  the  petition  of  the  indi« 
viduals  who  signed  it.    Jenkes  is  then  committed  by  a 
warrant,  the  words  of  which  are  given* 

The  statute  of  16  Car.  1.  c«  10.  having  been  passed 
before  this  commitment,  and  having  given  to  the  Judges 
of  the  King^s  Bench  and  Common  Pleas  a  right  to 
issue  the  writ  of  habeas  corjms  in  cases  therein  men- 
tioned, (and  I  should  think  this  case  one  of  them,  because 
die  act  is  exiMressly  made  to  apply  to  commitments  .by 
the  King  and  others  in  person  in  his  Council,)  in  the 
then  state  of  the  law,  a  subject  committed  fi>r  what  is 
here  represented,  (on  which  I  shall  make  no  comment, 
except  that  the  commitment  was  of  such  a  natyre,  that 
one  should  wish  to  find  in  the  law  &  power  to  examine 

(a)  6  HowcWt  State  Trials,  1193, 

its 
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1 8 1 8.'        its  propriety,)  it  being  clear  that  under  that  act  of  Car.  1 ., 

~-  ^'      the  Courts  of  Kincfs  Bench  and  Common  Pleas  could 

Rowley's  .  .  .     .  .  i  i  .  i      . 

Case,         not  issue  the  writ  m  vacation,  was  altogether  without 

remedy,  unless  the  Chancellor,  being  applied  to,  could 
issue  the  writ  in  vacation,  and  make  it  returnable  not 
immediatei  supposing  him  to  have  issued  it  for  the  pur- 
pose not  of  givmg  immediate  relief,  but  of  securing  to 
himself,  if  he  knows  the  distinction  of  term,  or  to  some 
other  court,  in  term,  the  means  of  deciding  whether  the 
•commitment  was  proper. 

This  case  of  Jenkes  has  been  so  often  mentioned,  that 
it  becomes  material  to  have  a  statement  of  it,  which  can- 
not be  doubted.  In  what  I  consider  an  authentic  copy 
of  Lord  NoMngham*s  Manuscripts,  I  have  found  a  full 
account,  entered  by  himself,  of  all  these  proceedings,  {a) 
Lord  Nottingham  has  not  given  exactly  the  same  account 
of  what  he  said  as  this  printed  book  (6),  but  in  effect  it 
amounts  to  the  same.  Speaking  with  all  deference  and 
respect  to  this  great  man,  I  cannot  agree  tiiat  the  pas- 
sage in  the  Year  Book  (^),  is  of  no  consequence ;  be- 
cause the  proposition  that  when  the  courts  of  common 
law  are  adjourned  the  Chancery  is  not  adjourned,  at 
least  raises  the  question,  Can  the  Chancery  grant  the 
writ  in  term  time,  and  if  then,  why  not  in  the  vacation  ? 
If  you  are  to  say  there  is  a  reason  why  this  Court  can 
grant  it  in  term  time,  and  not  in  vacation,  the  doctrine 
that  the  Court  is  not  adjourned  in  vacation  is  applicable 
to  that  distinction ;  and  I  therefore  cannot  accede  to 


(a)  The  Lord  Chancellor  here  est  touts  faiit  overt,  4  Ed.  4.  99." 
read  the  passage  inserted,  ante  (25,21.)  **  car  home poit  aver  pro^ 
p.  12.  cet  konde  ceo    court  a    atcun 

(b)  The  State  Trials.  tempt,  et  le  Chancelor  hort    de 

(c)  4  Ed,  4,  ''  Quant  adjumc'  termepoitoierctnuesla**  Cromp- 
ment  de  terme  est,  te  Chauncerie  ton  on  Courts,  41.  b.  42.  a.  ante, 
ne  sera  pat  adjome,  car  ceo  cour  p.  20. 

19  Lord 
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Lord  Naitingham^s  description  of  this  passage  as  too        1818. 
weak  a  foundation  to  build  on,  Crowley's 

Case. 
Lord  NoitingAam  then  relates  a  proceeding,  or  rather 
circunistances  of  another  proceeding  before  him(a}9 
which  circumstances  are  not  noticed  in  the  printed  ac- 
count. All  the  precedents  mentioned  are  very  « an* 
dent,  and  very  remote  from  the  day  oh  which  this  hap- 
pened. It  appears  from  the  printed  case,  that  this 
gentleman  and  his  friends  intimated  to  Lord  Nottinghamj 
and  no  one  can  blame  them  for  the  intimation,  that  they 
were  applying,  not  to  know  on  what  petition  the  king  of 
hb  grace  might  have  discharged  the  prisoner,  but  for 
the  writ  to  which  he  was  entitled  in  order  to  his  dis- 
charge by  right,  not  by  favour ;  and  Lord  Nottingham 
seems  to  have  been  a  good  deal  distressed  by  the 
application.  How  the  authors  of  the  statement  in  the 
State  Trials  got  at  what  passed  in  the  Privy  Council 
I  know  not.  The  result  of  what  occurred  afterwards^ 
as  fiur  as  I  am  at  liberty  to  state  it  is,  that  some  of  the 
Lords  thought  that  the  Lord  Chancellor  had  no  right 
to  ask  their  opinion  on  such  a  subject,  but  ought  to  ad- 
vise them ;  and  it  ends  in  a  resolution  that  the  opinion 
of  the  Judges  should  be  taken  on  their  return  from  the 
circuits.  There  follows  a  large  collection  of  cases  in 
which,  in  old  time,  the  writ  of  mainprize  had  issued ; 
with  a  very  learned  statement  of  Lord  Nottitigiam's 
opinion,  that  the  right  to  the  writ  had  been  abolished 
by  a  subsequent  statute,  {b) 

I  obslerve  that  in  the  State  Trials  this  is  described  as  a 
very  singular  case,  because  the  Lord  Chancellor  re- 
fused to  bail  Jenkes  in  one  instance  for  want  of  prece- 
dents, and  in  another  against  a  multitude  of  precedents* 
LonI  Nottingham  explains  that,  by  the  observation  that 

(tf)  See  ante,  p.  14.;       (*)  28  Ed.  S.  c,  9.  Videpoit,  p.  85.  ei  geg. 

in 
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1818.  in  the  last  instanoo,  the  right  to  the  writ  was  taken 
CaowLBrt     *^*y  ^y  ^  ^^^  statute,  and  that  the  statute  (a)  which 

CaiiB.  had  given  the  writ  in  criminal  cases,  did  not  authorise 
issuing  it  on  commitments  by  the  Privy  Council.  The 
account  in  the  State  Trials  relates  that  Chief  Justice 
Bainsford  was  applied  to  for  a  writ  of  habeas  corpus^ 
who  refused  it;  but  that  afterwards,  on  his  representa- 
tion, Jenhts  was  discharged. 

It  is  important,  in  cases  of  this  kind,  to  know  how 
they  end.   I  have  here  an  account  which  I  cannot  but 
take  to  be  very  authentic ;  and  it  seems  that  the  circum- 
stances under  which  this   person  was  dischai^ged  are 
such,  as  can  haltily  be  forgotten  in  weighing  the  autho- 
rity of  the  case.    Lord  NottinghanCs  statement  is,  that 
afterwards  in  September^  Chief  Justice  Bainsford  being 
returned  fivm  the  circuit,  and  the  sessions  at  the  Old 
Bailey  approaching,  Jenke^s  friends  moved  him  for  a 
writ  to  remove  the  prisoner  to  the  county  prison,  in  order 
that  he  might  be  brought  withip  the  process  of  jail-de- 
liveiy,  in  which  cose  he  must  be  delivered.     The  Chief 
Justice  came  to  Lord  Nottingham's  house  where  he  was 
indisposed,  to  be  advised;  Lord  Nottingham  thought  it 
of  ill  example,  that^  without  precedent,  coitmiitments 
by  the  Council  should,  by  these  means,  become  subject 
to  justices  of  jail-^eliveiy ;  the  Chief.  Justice  told  him 
there  were  precedents  where  writs  of  habeas  corpus  had 
been  issued  to  the  Lieutenant  of  the  Tower,  to  remove 
a  prisoner  to  Neivgate;    Lord  Nottingham  said  thai 
might  be,  where  the  King  was  desirous  to  expedite  the 
trial.     Afterwards,  considering  that  all  imprisonm^ts 
before  trial  were  ad  custodiam  and  not  ad  poenam^  and 
that  the  man,  though  he  used  extraot^liiiary  means 
to  deliver  himself^  had  lun  long  enough,  and  that  if  he 
should  come  out  by  the  jail^elivery  (Lord  Nottinghavh 

(a)  ^  Ei.\.e.  15. 
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therefore  doubts  whether  he  woiild  not  come  out)  it       1818. 
would  be  of  ill-oonsequence;  therefor^  says  Lord  Not-  '     , 

tingiam^  I  advised  the  Chief  Justice  to  counsel  the  King  Case, 
that  it  would  be  better  to  direct  the  Chief  Justige  to  take 
security  of  the  prisoner,  to  appear  the  first  day  of  next 
term  and  answer  an  information.  That  advice  was  ap« 
proved  by  the  King,  and  followed.  About  this  time, 
continues  Lord  Nottingham^  Sir  Philip  Moreton  applied 
to  me  for  a  writ  of  mainprise.  I  advised  him  to  peti- 
tioa  the  King,  and  I  would  speak  for  him :  he  did  so-, 
and  I  obtained  an  order  for  his  bailment 

The  result  is,  that  the  course  thiat  was  then  taken  ivas^ 
to  apply  for  a  writ  of  habeas  corpus  to  remove  the  pri- 
soner from  the  gate-liouse,  into  the  county  where  the 
jail-delivery  would  reach  him ;  and  without  determining 
whether  that  writ  could  be  had,  he  was  discharged. 
In  weighing  the  authority  of  Jenkefs  case,  we  should 
not  at  this  day  look  to  it  with  the  impartial  eyes  which 
become  a  court,  if  we  did  not  recollect  the  b^nninj^ 
the  course,  and  the  conclusion  of  it  (a) 


July,  9d; 
The  Lord  Chancellor,  having  inquired,   whether 
notice  of  the  bankrupt's  application  for  the  writ  had 
been  given  to  the  commissioners,  and  having  received 
an  answer  in  the  n^ative,  proceeded  thus : 

It  appears  on  the  old  orders' that  notice  was  given  t6  ' 
the  commissioners,   and   I  learn  from   some  reports 
published  a  few  days  ago,   that  an  action  has  been  % 
brought  for   this    commitment,    against  the  commis- 
8ioners.(i)     On  looking  at  the  affidavit  to  take  this  case 
dut  of  the  exception  in  the  statute  31  Car.  2.,  which 

(a)  ridepoit,  p.  65.  8J.  ct  teq.  {i)  a  Stark.  S61. 

seems 
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1818.       seems  a  little  insufficient,  it  does  appear  that  the  bank- 
^~  ^  ~,      nipt  has  been  pressing  to  obtain  his  release^  for  the 
Case.       purpose  of  enhancing  damages  for  the  commitment. 

I  proceed  to  state  what  I  find  in  the  books  on  the 
competence  or  incompetence  of  this  Court  to  grant  the 
writ  of  habeas  corpus* 

Writ  o£  habeas  The  doctrine  originates  in  the  maxim  of  law,  that  the 
prw^dve  ^^^  ^^  habeas  corpus  is  a  very  high  prerogative  writ,  by 
writ.  which  the  King  has  a  right  to  inquire  the  causes  for 

which  any  of  his  subjects  are  deprived  of  their  liberty  {a) : 
TTic  liberty  of  a  liberty  most  especially  regarded  and  protected  by  the 
most  especial-  common  law  of  this  country.  The  first  mention  of  the 
^  nd^ta^  d  ^^^^"^®  which  it  is  necessary  now  to  dte,  is  to  be  found 
by  the  com-  in  Lord  Cok^s  reading  on  Magna  Charta,  in  which  he 
states  his  opinion  that  this  Court  has  a  right  to  issue  the 
writ  His  words  are  these^  **  The  like  writ"  (of  habeas 
corpus)  *'  is  to  be  granted  out  of  the  Court  of  Chanceiy, 
either  in  the  time  of  the  term,  (as  in  the  King^s  Bench,) 
or  in  the  vacation ;  for  the  Court  of  Chancery  is  qfficina 
justiciar  and  is  ever  open,  and  never  adjourned,  so  as 
the  subject,  being  wrongfiilly  imprisoned,  may  have  jus- 
tice for  the  liberty  of  his  person,  as  well  in  the  vacation 
time,  as  in  the  term."  (&) 

In  another  part  of  the  same  reading,  he  says,  '*  Now 
it  may  be  demanded,  if  a  man  be  taken,  or  committed  to 
prison  contra  legem  terra^  against  the  law  of  the  land, 
what  remedy  hath  the  party  grieved  ?  To  this  it  is  an- 
swered, first,  that  every  act  of  Parliament  made  against 
any  injury,  mischief,  or  grievance,  doth  either  expressly 
or  impliedly  give  a  remedy  to  the  party  wronged^  oi; 
grieved,  as  in  many  of  the  chapters  of  this  great  charter 


mon  law. 


(a)  See  Hal^%  Hbtory  of  the        (Jb)  2  Iwt.  55. 
Common  Law,  195. 


appeareth ; 
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fippeareth;    and,    therefore,    he  may  have  an  action        1818. 
grounded  upon  this  great  charter,  &c.    And  it  is  pro-     ^     '     / 
Tided  and  declared  by  the  statute  of  S6  Edw.  S^  that  if         Case, 
any  man  feeleth  himself  grieved,  contrary  to  any  article 
in  any  statute,  he  shall  have  present  remedy  in  Chan- 
ceiy,  (that  is,  by  original  writ,)  by  force  of  the  said  arti- 
cles and  statutes.     2.  He  may  cause  him  to  be  indicted 
upcm  this  statute  at  the  King's  suit,  &c.   S.  He  may  have 
an  habeas  corpus  out  of  the  King's  Bench  or  Chancery, 
though  diere  be  no  privilege,  &c.  or  in  the  Court  of 
Common  Pleas,  or  Exchequer,  for  any  officer  or  privi- 
leged person  there."  (a) 

There  is  a  passage  in  his  reading  on  a  later  statute^ 
not  so  explicit,  to  the  same  purpose.  "  That  Curia  Can- 
cdlariaj  was  qfficina  justitia ;  for  in  those  days,"  (he 
refers  to  the  reign  ofEdac.  I.,)  *'  not  only  ori^al  writs 
in  jRegzsf  CanceUariay  but  all  commandments  upon  any 
occasion  for  the  safety  of  the  nation,  or  the  good  govern* 
ment  thereof  were  by  writs,  and  passed  under  the  great 
seal;  and  therefore  necessary  in  those  days,  that  the 
Chancellor,  having  the  custody  of  the  great  seal,  should 
be  about  the  King  at  all  times ;  and  this  is  the  cause 
that  the  Court  of  Chancery  cannot  be  adjourned."  (6) 

Lord  Coke  again,  in  two  or  thi-ee  passages  of  the 
Fourth  Institute,  notices  this  power  of  the  Court  of 
Chancery.  *•  This  Court,"  he  says,^  "  is  the  rather 
always  open ;"  and  then  he  subjoins  the  special  reason 
why  it  is  always  open :  ^*  for,  that  if  a  man  be  wrong- 
fifdly  imprisoned  in  the  vacation,  the  Lord  Chancellor 
may  grant  a  habeas  corpus^  and  do  him  justice  according 
to  law,  where  neither  the  King's  Bench  nor  Common 

(fl)  S  IntL  6S.  •  (fi)  2  Imi.  S52. 

Vol.  IL  E  Pleas 
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1818.        Pleas  can  grant  that  writ  but  in  the  term  time ;  but  thisf 
' -~'  ^  ^     Court  may  grant  it  either  in  terra  time  or  vacation."  (a) 


Case. 


It  is  quite  clear  here,  that  Lord  Coke^  tvhen  he  wrote 
the  fourth  volume  of  his  Institutes,  still  continued  ot 
opinion  that  the  Court  of  King's  Bench  could  grant  the 
writ  only  in  term  time ;  an  opinion  which  I  think  is  not 
well  founded,  but  which  it  is  extremely  difficult  to  deny 
would  have  been  thought  well  founded,  at  the  time  when 
Lord  Coke  wrote :  he  appears  of  opinion  also,  that  the 
Court  of  Common  Pleas  can  grant  the  writ  only  in 
term  time ;  and  when  he  wrote  it  would  have  been  ex- 
tremely difficult  to  maintain  that  the  Common  Pleas 
could  grant  the  writ  at  any  time,  except  in  favour  of  a 
privileged  person;  though'  afterwards^  in  BuskclTB 
case  (&},  the  judges  of  that  Court  were  of  opinion  that 
they  could  grant  the  writ  in  the  case  of  persons  not 
privileged. 

In  another  passage  of  the  same  treatise.  Lord  Coke 
says,  ^^  So  odious  was  unjust  imprisonment,  or  unjust 
detaining  of  any  freeman  in  prison,  as  in  ancient  time 
there  lay  a  writ  De  pace  et  imprisonamento^  &c.  uhi  liber 
homOf  &c.  uno  modo  propter  injustam  captioneniy  et  alio 
modo  propter  injustam  detentionem^  &c.  And  there  you 
may  read  the  form  of  the  writ  of  appeal,  de  pace  et  ifn^ 
prisonamentOf  which  we  have  the  rather  remembered, 
that  it  may  be  observed  what  several  remedies  the  law 
hath  allowed  for  the  relief  and  case  of  the  poor  pri* 
soner.  But  the  readiest  way  of  all  is  by  habeas  corpus  in 
the  term  time,  or  in  the  vacation  out  of  the  Chancery,  as 
you  may  read  at  large  in  the  second  part  of  the  Insti- 
tutes, Mag,  Carta^  cap.  29.,  and  Statut,  de  Gloc.  cap.  9.^ 
and  the  exposition  upon  the  same."  {c) 

(a)  4  IntL  81.  (r)  4  IniL  182 

(h)  VldCf7o^,  p.  54. 

In 


CASES  IN  CHANCERY.  n 

la  the  chapter  on  the  Courts  of  the  Forest,  is  a  pas-  1818. 
siEige  which  seems  not  to  have  been  cited  in  maay  discus-  1 '  '  , 
sions  on  the  subject:  —  "  Out  of  this  case  we  do  observe  Case, 
six  conclusions.  1st,  That  the  law  of  the  forest  is  al* 
lowed  and  bounded  by  the  common  laws  of  this  realm, 
and  therefore  it  is  necessary,  that  the  judges  should 
know,  and  be  learned  in  the  same.  2d.  That  though 
the  verderors  be  judges  of  the  Swanimote,  and  the  stew- 
ard but  a  minister,  yet  the  presentment  in  that  court  is 
as  well  by  them  as  verderors,  as  by  foresters,  or  keepers, 
regarders,  and  agisters,  by  the  law  of  the  forest.  Sd.  That 
a  forester  or  keeper  may  arrest  any  man  that  kills  or 
chaseth  any  deer  within  the  forest  when  he  is  taken 
with  the  manner  within  the  forest,  or  if  the  offender  be 
indicted.  But  then  it  is  demanded,  what  if  a  man  be 
so  imprisoned)  and  after  ofier  sufficient  pledges,  and  they 
are  not  taken,  what  remedy  for  the  party,  seeing  there 
are  very  seldom  justice  seats  for  forests  holden  ?  The 
answer  is,  that  in  the  term  time  he  may  have  ex  merito 
justitiiTj  a  habeas  corpus  out  of  the  King's  Bench,  or 
if  he  have  privilege,  out  of  the  Court  of  Common 
Pleas,  or  of  the  Es^chequer,  or  out  of  the  Chancery, 
without  any  privilege,  either  in  the  term  time^  or  out  of 
tfae  term  in  time  of  vacation ;  and  upon  the  return  of 
die  writ,  he  may  be  bailed  to  appear  at  the  next  eire  to 
be  holden  for  the  forest"  (a) 

Such  being  the  dottfine  of  Lord  Coke,  it  becomes  ne- 
cessary to  take  notice  next  of  the  statute  16  Car.  I.  r.  10., 
**  For  the  regulating  of  the  Privy  Council,  and  for 
taking  away  the  Court  commonly  called  the  Star- 
Chamber,''  which  contains  this  enactment  relative  to 
die  writ  of  habeas  corpus ;  "  That  if  any  person  shall  here- 
after be  committed,  restrained  of  his  li)>erty,  or  suffer 

(d)  4  InU,  2904 

E  2  impri- 
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1818.  imprisonment,  by  the  order  or  decree  of  any  such  Comt 
'  "  '  /  of  Star-Chamber,  or  other  court  aforesaid,  now  or  at 
Case.  any  time  hereafter,  having,  or  pretendixig  to  have,  the 
same  or  like  jurisdiction,  power,  or  authority,  to  commit 
or  imprison  as  aforesaid,  or  by  the  command  or  warrant 
of  the  King^s  Majesty,  his  heirs  or  successors,  in  their 
own  person,  or  by  the  command  or  warrant  of  the  Coun- 
cil  Board,  or  of  any  of  the  Lords  or  others  of  his  Ma* 
jesty's  Privy  Council,  that  in  every  case  every  person  so 
committed,  restrained  of  his  liberty,  or  suffering  im-^ 
prisonment,  upon  demand  or  motion  by  his  counsel,  or 
odier  employed  by  him  for  that  purpose,  unto  the 
judges  of  the  Court  of  King's  Bench  or  Common  Pleas^ 
in  open  Court,"  (that  is,  to  the  Court,  and  not  to  the 
judges  individually,}  **  shall,  without  delay,  upon  any 
pretence  whatsoever,  for  tlie  ordinary  fees  usually  paid 
for  the  same,  have  forthwith  granted  unto  him  a  writ  of 
habeas  carpus  to  be  directed  generally  unto  all  and  every 
sheriffi,  gaoler,  minister,  officer,  or  other  persons  in 
whose  custody  the  party  committed  or  restrained  shall 
be,  and  tl)e  sheriffs,  goaler,  minister,  officer,  or  other 
person  in  whose  custody  the  party  so  committed  or  re- 
strained shall  be,  shall,  at  the  return  of  said  writ,  and 
according  to  the  command  thereof,  upon  due  and  con- 
venient notice  thereof  given  unto  him»  at  the  charge  of 
the  party  who  requireth  or  procureth  such  writ,  and 
upon  security  by  his  own  bond  given,  to  pay  the  charge 
of  carrying  back  the  prisoner,  if  he  shall  be  remanded . 
by  the  court  to  which  he  shall  be  brought,  as  in  like 
cases  hath  been  used,  such  charges  of  bringing  up  and 
carrying  back  the  prisoner  to  be  always  ordered  by  the 
court,  if  any  difference  shall  arise  thereabout,  bring,  or 
cause  to  be  brought,  the  body  of  the  said  party  so  com- 
mitted or  restrained  unto  and  before  the  judges  or  jus- 
tices of  the  said  Court  from  whence  the  said  writ  shall 
issue,  in  open  Court,  and  shall  then  likewise  certify  the 
19  true 
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true  cause  of  snich  his  detainer  or  imprisonment,  and       1818. 
tfaereapon  the  Court,  within  three  court-days  after  such     ^     -  ^ 
return  made  and  delivered  in  open  Court,  shall  proceed        Caso. 
to  examine  and  determine  whether  the  cause  of  such 
commitment  appeating  upon  the  said  return  be  just  and 
legalf  or  not,  and  shall  thereupcm  do  what  to  justice 
diall  appertain,  either  by  delivering,  bailing,  or  remand* 
ing  the  priscmer;  and  if  any  thing  shall  be  otherwise 
wiUblly  done,  or  omitted  to  be  done  by  any  judge,  justice, 
officer,  or  other  person  aforementioned,  contrary  to  the 
duection  and  true  meaning  hereof  that  then  such  person 
so  oflfending^  shall  forfeit  to  the  party  grieved  his  treble 
damages,  to  be  recovered  by  such  means,  and  in  such 
manner  as  is  formerly  in  this  act  limited  and  appointed 
br  the  like  penalty  to  be  sued  for  and  recovered/'  (a) 

The  following  section  enumerates  the  different  courts 
to  which  the  act  is  to  extend. 

If  the  power  of  the  King^s  Bench  or  Common  Pleas 
were  to  be  collected  from  this  act,  it  must  be  observed, 
diat  the  act  gives  to  these  Courts  respectively  the  power 
of  interposing  in  the  cases  which  are  distinctly  here 
pointed  out,  but  does  not  give  to  them  as  Courts  any 
power  of  interposing  in  other  cases,  nor  to  the  indivi- 
dual Judges  a  power  of  interposing  in  any  case.  The 
statute,  th^nefor^  has  not  enabled  us  to  say  what  was 
the  power  of  the  Court  of  King's  Bench  out  of  term,  or 
in  other  words,  what  was  the  power  of  the  individual 
Judges  of  that  Court  out  of  term,  or  what  was  the 
power  of  the  Court  of  Common  Pleas  in  term,  or  of  the 
individual  judges  of  that  Court  out  of  term,  relative  to 
the  writ  of  habeas  corpus^  in  cases  not  within  the  act ; 
and  it  makes  no  mention  of  the  Court  of  Chancery. 

(a)  S.  8. 
E  3  There 
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J  8 18.  There  is  a  great  deal  of  authority,  indeed,  that  the 
'  "-/     Judges  of  the  King's  Bench  could  issue  the  writ  of 

Case,  habeas  corpus  in  criminal  cases  in  term  time,  great  doubt 
whether  the  individual  Judges  of  that  Court  could  issue 
the  ^it  out  of  term,  and  great  doubt  whether  the 
Court  of  CcHnmon  Pleas  could  in  term  tinpie  issue 
it  in  criminal  cases,  or  in  any  case  except  that  of  a 
privileged  person,  or  a  person  whom  by  fiction  tl^ey 
consider  privileged,  or  whether  the  individual  Judges  of 
that  Court  could  issue  it  in  vacation.  In  JBushelPs 
case  (fl),  however,  it  was  held  that  the  Court  of  Com- 
mon Pleas  could  grant  the  writ  in  favour  of  a  person 
not  privileged.  Chief  Justice  Faughan's  iiidividual 
opinion  seems  to  have  been  that  the  writ  could  not  be 
issued  (i) ;  but  was  over-ruled  by  the  opinions  of  his 
three  brethren.  That  case  is  in -many  respects  very 
material  to  the  question  now  before  the  Court. 

Bttshell  was  committed  in  tlie  22d  year  of  Cfiarles  2., 
for  a  verdict  given  by  him  as  a  juryman  contrary  to 
evidence  and  the  direction  of  the  Judge  in  matter  of 
law.  I  mention  the  cause  of  commitment,  thinking  that 
the  case  affords  some  doctripe  applical^Ie  to  tlie  pre$ent 
warrant.  The  first  point  agitated  and  resolved  in  the 
afiSrmativ^  was,  tliat  the  return  was  insufficient,  even  if 
there  had  been  a  proper  cause  of  commitment  A  re- 
turn of  commitment  because  the  jury  had  acquitted  the 
prisoner  against  full  and  manifest  evidence  is  bad ;  for 
although  the  truth  of  the  &ct  might  be  so,  the  court 
before  which  the  return  was  made,  ought  to  have  the 
same  means  of  judging  whether  the  verdict  was  against 
fiiU  and  manifest  evidence,  as  the  court  by  which  the 
party  was  committed ;   ofid  it  clearly  would  not  have 

(a)  Vaugh.  155.     T.Jones,  13,        (b)  See  T.Jmea^  13, 14.,  and 
Freeman,  1.  3  Keble,  322. 1  Mod,     Anon.  Carter,  221. 
119.184.  6^ot(^r//'sStHtcTnaLs. 
999. 

tlie 


CASES  IN  CHANCERY. 

the  same  means  of  forming  that  judgment,  unless  it  had        1818 
the  evidence  on  which  the  verdict  was  returned,  {a) 


The  case  also  involved  the  question,  whether  the 
Court  of  Common  Pleas  could  issue  the  writ,  except 
in  the  instimce  of  privileged  persons  ?  Three  of  the 
Judges  held  the  affirmative:  Chief  Justice  Faugkan^  it 
seems,  had  thought  otherwise,  but  concurred  in  dis- 
charging the  prisoner.  The  judgment  supports  the  right 
of  issuing  the  writ  on  broad  principles ;  namely,  that  the 
King^s  court  could  not,  salvo  juramcnto  suoj  have  before 
it  the  King^s  subject  unlawfully  committed,  w^ithout  re-; 
leasing  him  from  that  unlawful  imprisonment 

On  this  decision  my  first  remark  is,  that  the  autho- 
rities which  deny  to  the  Court  of  Chancery  the  power 
of  issuing  the  writ,  deny  it  expressly  in  term  as  well  as 
in  vacation,  and  certainly  on  reasoning  which  applies  to 
term ;  but  in  BiishelTs  case  the  principle  of  the  conclu- 
sion that  the  Common  Pleas  can  issue  the  writ  in  ge- 
neral cases  is,  that  the  King's  Bench  cannot  have  on 
exclusive  right  to  issue  it,  because,  without  question,  it 
may  be  issued  by  the  Court  of  Chancery.  Thus  the 
Judges,  on  the  foundation  of  text-law  to  be  found  in  the 
hooks,  assert  the  right  of  the  Court  of  Chancery  to  issue 
the  writ  of  habeas  corjms,  and  then  argue  from  tliat  fact, 
ibat  the  Kbg's  Bench  cannot  have  an  exclusive  right. 

BushelTs  case,  therefore,  is  applicable  in  two  very  ma- 
terial points  to  the  question  now  before  us. 

Lord  Hale  in  the  passage  cited  from  his  History  of 

(a)**  The  cause  of  the  imprison-  it  did  appear  to  the   court   or 

ineot  ought,  by  the  return,  to  ap-  person   authorized    to    commit, 

pear  u  specifically  and  certainly  else  the  return  is  iniufTicient.*' 

to  the  Judges  of  the  return,  r^  Vaugh,  137. 

E  4                                          the 


Gkowliv*s 
Cane 
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1818.  the  Pleas  of  the  Crown,  states  the  right  of  the  Court  of 
\,-  -  '-,"  Chanceiy  to  issue  the  writ  of  habeas  corpus ;  and  in- 
Case;  stead  of  stating  it  in  a  way  which  implies  doubt  in  his 
mind,  I  think  the  manner  of  his  statement  rather  shows 
that  he  entertained  no  doubt  His  opinion  is  very  ma- 
terial, regard  being  had  to  the  time  in  which  he  lived, 
and  the  different  offices  which  he  filled.  He  was  ap- 
pointed  Judge  in  165S,  became  Chief  Baron  in  I66O5 
Chief  Justice  of  the  King's  Bench  in  1671,  resigned  that 
office  in  Februaryj  1675 — 1676,  and  died  in  December^ 
1676.  (b)  In  weighing  the  opinion  of  Lord  HaUf  it 
becomes  us  to  recollect  his  eminence  as  a  lawyer,  and 
the  stations  he  adorned,  and  that  he  lived  at  a  period  in 
which  he  must  have  been  very  conversant  with  the  no- 
tions of  the  different  courts  of  Westminster  Hall  on  this 
writ ;  at  a  period  when  he  must  have  known  what  was 
the  construction  to  be  put  on  the  statute  of  Car.  1., 
.and  what  were  the  defects  of  the  law  before  the  statute 
passed  in  the  reign  of  Car.  2«  Thus  familiar  with  the 
doctrine  of  the  Courts  of  Westminster  Hall,  thus  quali- 
fied to  form  a  judgment  on  the  question,  he  delivers  his 
opinion. 

After  stating  the  law  relative  to  writs  of  habeas  carpus 
of  different  kinds,  he  says,  that  the  Courts  of  King^s 
Bench  and  Chancery  have  an  original  power  to  grant 
an  habeas  corpusy  and  to  bail,  or  discharge,  or  remand, 
as  the  case  requires ;  and  having  stated  certain  distinc- 
tions in  the  exercise  of  the  power  of  those  Courts  re- 
spectively, he  applies  himself  to  the  writ  o£  habeas  corpus 
ad  subjiciendum^  ^^  which  is  for  matters  only  of  cidme^ 
and  is  not  regularly  to  issue  nor  be  returnable  but  in 
term  time,  when  the  Court  may  judge  of  the  return,  or 

{b)  Eml^B  Preface  to  Haie'%  Pleas  of  the  Crown,  p.  1 .  n. 

bail. 
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bail,  or  discharge  the  prisoner  (a);''  and  subjoins  these        1818. 
words:  •*  By  virtue  of  the  statute  of  Magria  ChartOj    q^^^^^^^^ 
and  by  the  very  common  law,  an  habeas  corpus  in  cri-         Case, 
minal  causes  may  issue  out  of  the  Chancery  (6)  ;'*  re- 
ferring to  a  passage  in  the  second  Institute,  (c) 

I  take  this  opportuni^  of  observing,  that  a  great  deal 
of  the  difficulty  objected  to  the  power  of  this  Court  to 
issue  the  writ  of  hflbeas  corpus  in  vacation  in  Jenkei% 
case,  consists  in  the  difficulty  of  issuing  an  alias  or  pin- 
ries  writ  in  vacation*   It  is  true  there  may  be  a  difficulty,  ' 

and  the  rather  because,  as  I  now  undei-stand,  the  return 
is  never  fded  in  the  Petty  Bag  Office,  but  the  writ  re- 
mains with  the  person  who  brings  up  the  prisoner,  as 
an  authorily  for  his  discharge  {d) ;  but  let  it  be  recol- 
lected, that  though  the  issuing  the  alias  andplunes  writ 
is  the  regular  course  for  enforcing  obedience,  yet  there 
is  another  way  stated  in  the  opinions  of  the  Judges  given 
on  the  occasion,  to  which  I  shall  hereafter  allude,  namely, 
that  the  disobedience  may  be  visited  as  a  contempt  of 
the  Court;  and  I  see  no  reason  why,  if  courts  of  law 
can  treat  those  who  disobey  the  writ  as  guilty  of  con- 
tempt, this  Court,  cannot  in  the  same  way,  enforce 
obedience  to  its  order  by  the  usual  process  of  contempt. 

Lord  Hale  proceed/s  thus;  '*  It  seems,  regularly,  this" 
(the  writ  of  habeas  corpus)  ^*  should  issue  out  of  this 
Court"  (the  Court  of  Chancery)  **  in  the  vacation  time, 
but  out  of  the  King's  Bench  in  the  term  time,  as  in  case 
of  a  supersedeas  upon  a  « prohibition.    S8  Ed  3.  14.  a. 

(a)  8  Haie  P.C.  145.  said,  ''  Let  it  be  a  rule  for  the 

(b)  9  Hale,  P.  C.  147.  future,  that  when  one  is  brought 
(e)  S  Imt,  SS.  up  by  ht^as  corpus,  the  return 
{d)  With  reference  to  a  simi-  remain  in  Court,  and  a  copj  of 

lar  practice  in  the  Court  of  King's  it  only  be  given  to  the  marshal." 
Bench  Lord  Chief  Justice  HoU    e  Mod.  ISO. 

B.  Super* 
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1818. 


Crowley's 
Case. 


B.  Supersedeas^  13.     When  the  cause  is  returned,   the 
Chancellor  may  judge  of  the  sufficiency  or  insufficiency 
thereof,    and  may  discharge    or  bail   the   prisoner  to 
appear  in  the  King^s  Bench,  or  may  propriis  manibtts 
deliver  the  record  into  the  King's  Bench,  together  with 
the  body,  and  thereupon  the  Court  of  King's  Bench 
may  proceed  to  bail,  discharge,  or  commit  the  prisoner. 
But  if  the  Chancellor  shall  not  discharge  him,  but  bail 
him,  this  surety  must  be  to  appear  in  the  King^s  Bench ; 
or  if  the  Chancellor  shall  do  neither,  it  seems  he  may 
commit  him  to  the  Fleet  till  the  term,  and  then  he  may 
be  turned  over  to  the  King's  Bench,  and  there  proceeded 
against,  for  the  Chancellor  hath  no  power  to  proceed  in 
criminal  causes."  {a)     That  is,  if  the  commitment  on 
the  face  of  it,  is  good,  but  is  for  a  bailable  offence,  as 
the  Lord  Chancellor  cannot  try  criminal  matter,  he  must 
put  the  prisoner  in  such  a  situation,  that  he  will  be 
apienable  to  a  court  which  can  try  criminal  matter;  but 
if  the  return  appears  bad,  the  Lord  Chuncellor  ought  not 
to  proceed  as  if  the  return  were  good,  but  should  at 
once  discharge  the  prisoner. 


This  passage  seems  to  warrant  thb  observation ;  that 
when  Lord  Hale  states  that  the  writ  of  habeas  corpus 
may  issue  out  of  Chancery^  by  virtue  of  Magna  Charta^ 
he  adopts  the  reasoning  of  Lord  Coke^  that  where  a 
statute  ordauis,  as  that  statute  has  ordained,  that  no 
man  shall  be  imprisoned,  but  by  the  judgment  of  his 
peers,  or  tlie  law  of  the  land  (&),  it  is  a  principle  of 
our  constitution,  that  our  courts  of  law,  must  find  a 
remedy,  and  provide  means  to  make  the  law  effectual ; 
and  upon  that  general  principle,  if  it  was  the  prevailing 
opinion,  as  I  shall  state  presently,  that  the  Court  of 
King's  Bench  had  power  to  issue  the  writ  only  in  cri- 


(«)  2  Hole,  P.  C\\47. 


(b)  Magna  Charla,  c.  29. 

minal 
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minal  cases,  and  the  Court  of  Common  Pleas  only  in        1818. 
the  case  of  privileged  persons,  and  only  in  term,  the    ^      '  "' ,' 
power  of  giving  effect  to  the  law,  mast  have  been  inhe-         Casg. 
rent  in  this  Court,  which  as  officina  justitice  was  always 
open.     Lord  Cok^s  statement  that  the  Court  of  Chan- 
cery is  always  open,  must,  I  think,  be  understood  as  re- 
ferring to  the  Latin  side  of  the  Court ;  he  took  great 
pains  to  prove  that  the  Court  of  Equity  is  a  very  junior 
coart,  and  his  expression  must  have  been  mteuded  to 
apply  to  the  ancient  jurisdiction* 

Lord  Hale  has  pointed  out  the  distinction,  that  re? 
golarly  the  writ  should  issue  out  of  Chancery  in  yacatioq 
cMily ;  a  distinction  which  renders  it  impossible  tp  supr 
pose  that  he  entertained  a  doubt  that  this  Court  in  vaca- 
tion can  issue  the  writ  The  subsequent  passage 
proves  that  he  was  not  merely  copying  from  Lord  Coke  ^ 
for  he  goes  on  from  his  own  authority,  and  without 
citing  any  book,  to  state  what  is  the  proceeding  in 
Chancery,  when  a  party  being  brought  up  by  habeas 
corpusj  on  a  commitment  for  criminal  matter,  which  this 
court  cannot  try,  appears  to  be  bailable,  and  enters  into 
all  the  particulars  of  the  manner  in  which  the  Lord 
Chancellor  is  to  deal  with  a  prisoner  in  custody  under 
a  good  warrant,  but  charged  with  a  bailable  offence. 
Can  I^en  doubt  that  Lord  Hale  thought  it  lawful  for 
the  Lord  Chancellor  so  to  bring  the  prisoner  before 
him? 

It  is  said,  that  if  the  Cobrt  of  Chancery  possessed 
power  to  issue  the  writ,  some  notice  would  have  been 
taken  of  it  in  the  statute  16  Car.  1.  c.  10.  which  in  cer- 
tain cases  confers  that  power  on  the  King's  Bench,  and 
Common  Pleas,  sitting  only  in  term.  But  considering 
the  period  in  wliich  Lord  Hale  flourished,  approaching 

so 
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1818.  so  nearly  to  the  time  of  Charles  I  ^  and  his  having 
^  ^  /  passed  through  the  c^ces  of  Justice  of  the  Common 
Case.  Fleas,  Chief  Baron,  and  Lord  Chief  Justice  of  the  King's 
Bench,  his  opinion  on  the  construction  of  that  statute 
possesses  the  highest  authority ;  and  if  he  thought  the 
doctrine  that  this  court  can  issue  the  writ  in  vacation,  in- 
consistent with  it,  can  it  be  believed  that  he  would  have 
laid  down  that  doctrine  in  terms  thus  express  and 
unqualified  ? 

In  the  year  1 758,  I  think,  on  some  proceedings  in 
parliament  for  giving  a  prompt  remedy  to  subjects  re- 
strained of  their  liberty,  it  became  necessary  to  put 
various  questions  to  the  Judges.  We  have  in  Sir  John 
Wilmofs  Notes,  on  account  of  his  answers.  I  have  seen 
the  answers  of  the  other  Judges ;  and  there  was  a  great 
difference  of  opinion  on  several  questions  then  put  {a) 

With 

(a)  In  1758,  a  bill  passed  the  integriQr   of  that   distinguisbed 

House  of  Commons  for  extend-  judge.    On  the  second  reading  of 

ing  the  provisions  of  31  Car,  9.  the  bill  in  the  House  of  Lordsj  ten 

c.  3.  in  cases  of  commitment  or  questions  were  put  to  the  judges, 

detainer  for  criminal  or  supposed  The  questions,  and  the  substance 

criminal  matter,  to  all  cases  of  of  their  answers,  are  contained 

imprisonment  or  restraint  of  U-  in  the  Lords'  Journals,  vol.  zxix. 

berty  under  any  pretence  what-  p.  531.337^ — 341.344 — ^347.  and 

ever.    A  copy  of  the  bill  may  be  the  remarkable  protest  of  Lord 
found  in  the  New  Parliamentary     TempU  in  p.  35S.  55Z.  and  have 

History,  voL  xv.  p.  87 1 — 874.  and  been  copied  into  the  New  Parlia- 

Sir  Ji^  WUmoft  Notes,  p.  77—-  mentary  History,  vol.  xv.  p.  907 — 

79.  n.    Dodtan*8  Life  of  Sir  ilfi-  923.  llie  valuable  answers  of  Sir 

chael  Fotter^   p.  49 — 72.,    con-  .Mis  ^t/mo^  are  preserved  at  lai^ 

tains  a  very  instructive  view  of  in  his  Notes,,  p.  77 — 129.     The 

the  abuses  of  authority,  which  House  of  Lords  rejected  the  bill* 

excited  the  interference  of  the  and  ordered  **  that  the  Judges  do 

Commons,  and  eventually  occa-  prepare  a  bill,  to  extend   the 

uoned  an  important  amendment  power  of  granting  writs  oihabeeu 
of  the  law;  with  doctrines  highly  corput  ad  subjiciendum,  in  vaca- 
honorable  to  the  sagacity  and    tion  time,  in  cases  not  within  the 

statute 
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With  respect  to  the  present  applicatioa  some  passages        1818. 

of  Sir  John  Wilmofs  opmion  are  material.  ^      -  '  / 

^  Crowley's 


Case. 


On  the  first  question,  **  Whether  in  cases  not  within 
the  act  31  Car.  2.  writs  of  habeas  corpus  ad  subjicienduruy 
by  the  law  as  it  now  stands,  ought  to  is$ue  of  course, 
or  upon  probable  cause  verified  by  afiidavit  ?"  {a)  the 
Judges  were  unanimous.  They  agree  that  it  is  a  very 
hi^  prerogative  of  the  crovm  to  issue  the  writ  oi  habeas 
carpus  ad  subjiciendum^  because  absolutely  necessary  to 
the  liberty  of  tlie  subject  '*  It  is  a  remedial  mandatory 
writ,  by  which  the  King's  supreme  court  of  justice^ 
and  the  Judges  of  that  court,  at  the  instance  of  a  sub- 
ject aggrieved,  commands  the  production  of  that  subject, 
and  inquires  after  the  cause  of  his  imprisonment ;  and 
it  is  a  writ  of  such  a  sovereign  and  transcendant  autho- 
rity, that  no  privilege  of  person  or  place  can  stand 
against  it.*'  {b)  They  distinguish  writs,  as  either  writs 
of  course,  or  writs  not  to  be  issued  except  on  proper 
cause  shown,  and  then  assign  reasons  why  the  writ  of 
habeas  corpus  is  not  to  be  issued  except  on  cause  shown ; 
as,  if  persons  were  confined  oa  board  of  ship,  and  a 
writ  of  habeas  corpus  ad  subjiciendum  were  to  be  granted 
without  an  affidavit  showing  that  it  was  proper,  the 

rtatttte  51  Car.  S.  c  8.  to  all  the  appear  to  be  proper,  that  clauses 

Judges  of  His  Majesty's  Courts  be  inserted  for  that  purpose;  and 

at  Weiinnnster^  and  to  provide  that  the  Judges  do  laj  such  bill 

for  the  issuing  of  process  in  va-  before  this  House  in  the  b^ln" 

cation  time,  to  compel  obedience  ning  of  the  next  sesdon  of  Par- 

to  sach  writs;  that  in  preparing  liament.*'  Lords*  Journals, xxix. 

such  bill,  the  Judges  do  take  into  p.  555i    A  copy  of  the  draft  pre- 

consideration,  whether,  in  any  pared  by  the  Judges,  which  seems 

and  what  cases,  it  may  be  proper  the  original  of  Seijeant  Ofuhw** 

to  make  provision,  that  the  truth  act,  56  Geo,  5,  c.  100.  may  be 

of  the  tacts  contained  in  the  found  in  Dodion*^  Life  of  Sir 

return  to  a  writ  o£  habeas  corpus  Michael  Foster,  p.  68 — 72. 
may  be  controverted  by  affidavits        {a)  WilmotU  Opinions,  p.  81. 
or  traverse,  and,  so  &r  as  it  shall       (b)  Id.  88. 

most 
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1818.*       most  serious  mischief  might  ensue ;  supposing,  for  exam- 
Crowley'b    P^^  ^^^^  ^'^^y  ^^^  confined  on  board  of  ship  subject. 
Case.         to  quarantine,  {a) 

On  the  second  question,    "  Whether,  in  cases  not 
within  the  said  act,  such  writs  of  habeas  carpus,  by  the 
law  as  it  now  stands,  may  issue  in  the  vacation  by  fiat  from 
a  Judge  of  the  Court  of  King*s  Bench,  returnable  before 
himself?"  (i)  great  difference  of  opinion  appears  in  the 
reasoning  of  the  Judges,  but  they  agree  in  the  conclu- 
sion, that  a  Judge  of  the   King's  Bench  might  then 
issue  writs  o£  habeas  corpus  in  vacation  hy  Jiat ;  and 
they  rest  that  right  certainly  on  great  principles,  but 
on    very  little    practice;    for  they   cannot   trace    the 
practice  beyond   the   Restoration,   except   in    one    or 
two  cases.      But  how  does  Chief  Justice  fVilmot,  as  a 
great  lawyer^  conclude  on  this  subject?     He  says  that 
the  practice  since  the  Restoration  he  shall  receive  as 
evidence  of  preceding  practice ;  but,  he  adds,  if  the  com- 
mencement of  the  usage  can  be  sho^Ti,  that  argument  is 
not  applicable,  and  the  legality  of  the  usage  must  be 
supported  not  by  presumption,  but  by  some  other  prin- 
ciple, and  he  refers  to  the  principle,  that  where  the  rea- 
son is  the  same,  the  law  is  the  same ;  and  he  would  not 
hear  it  said,  that  if  the  Court  of  King's  Bench  had  power 
to  grant  the  writ  in  term  time,  the  subject  shall,  during 
the  vacation,  be  deprived  of  his  right  to  tlie  writ ;  and 
he  could  have  it  only  if  the  Judges  possess  authority  to 
issue  it.     The  Chief  Justice  argues  also  from  the  powers 
of  justices  of  the  peace ;  and  it  is  to  be  recollected  that 
the  Judges  of  the  King's  Bench  are  all  justices  of  the 
peace,  though  I  believe  not  the  Judges  of  the  other 

(d)  Wiimofs  Opinions,  92.    Sec        (h)  Wilmofs  Opinions,  94. 
Hobhome*s  case.     3  Barn.  &  Aid, 
450. 

Courts. 


CASES  IN  CHANCERY.  «S 

Courts,  (a)    He  does  not  seem  aware  of  all  the  passaged        1818. 
in  Lord  Cokeys  Institutes  relative  to  the  question,  nor  of    (C^^JI^by*  s 
Jenkes^s  case,  {b)  t  Case. 

I  understand  him  to  say,  thjit  previously  to  the  statute 
51  Car.  2.  c.  2.,  there  was  not  more  of  authority  for  the 
right  of  the  Chancery  to  issue  the  writ  in  vacation,  (if 
that  which  is  to  be  found  in  our  best  writers  may  be 
called  authority,)  than  there  was  for  the  right  of  thei 
Judges  of  the  King's  Bench ;  not  so  much  authority. 
He  says,  "  No  writ  of  hiibeas  corpus  tan  be  found  to 
have  ever  issued  out  of  the  Court  of  Chancery,  except 
some  returnable  in  the  House  of  Lords.   The  16  Car,  1. 
takes  no  notice  of  the  Court  of  Chancery,  which  it  is 
most  probable  it  would  have  done,  if  it  had  been  thought 
that  the  writ  had  issued  out  of  that  Court  in  vacation. 
And  the  SI  Car.  2.  seems  to  proceed  upon  a  supposi- 
tion, that  it  could  not  issue  out  of  the  Court  of  Chan- 
cery, because  the  10th  section  expressly  empowers  the 
Court  of  Chancery  to  grant  it,  which  would  have  been 
unnecessary,  if  it  could  have  granted  the  writ  before : 
and  it  only  shows,  what  I  really  take  to  be  the  truth  of 
the  case,  that  there  was  no  settled  fixed  practice  then 
established,  of  their  issuing  in  vacation ;    but  if  they 
could  not^  nor  ever  did  issue  out  of  the  Court  of  Chan- 
cery, it  is  the  strongest  reason  that  can  be  urged  in 
support  of  the  practice  of  issuing  these  writs  by  the 
Judges  of  the  Court  of   King's  Bench,   in  vacation, 
before  the  statute,  because  there  could  not  otherwise 

(a)  1   BL  Comm.  350.     Lam-  would  take  sureties  as  a  jostice 

hardy  Eirenarchay   p.  12.      Bro,  of  peace.     2  ATot/.  199.,  and  see 

Abr.  Peace,  pi.  12.;  but  in  Joneis  Bacons  Use  of  the  Law,  Works, 

case,  28  &  29  Car,  2.,  Sir  Fran*  vol.  iv.  p.  88. 

eU  North,  Chief  Justice  of  the  (a)    WUmoCs  Opinictu,  94.  ei* 

Common  Pleas,  said,  that  when  seq. 


he  was  not  on   the  Bench   he 


havi 
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Cbowley's 
Case. 


Principle  of 
the  English 
constitution 
that  the 
Courts  shall 
give  fipeedy 
effect  to  the 
law. 


have  been  a  perfect  and  complete  remedy  at  all  times 
for  the  subject  against  imprisonment,  for  a  bailable 
offence  at  the  common  law,  and  before  the  statute  of 
SI  Car.  2:' {a) 

The  paucity  of  precedents  in  Chancery  may  be  ac« 
counted  for  as  easily  as  the  paucity  of  precedents  in  the 
Common  Pleas,  and  on  the  same  principles.  On  the 
argument,  that  without  a  power  in  tlie  judges  of  the 
Court  of  King's  Bench  to  issue  the  writ  in  vacation,  the 
subject  would  be  left  without  remedy,  I  say,  on  the  other 
hand,  it  seems  that,  previous  to  the  Restoration,  the  in- 
stances are  very  rare  indeed,  of  writs  of  habeas  corpus 
issued  by  the  judges  of  the  King's  Bench  out  of  Court  and 
in  vacation ;  it  is  quite  clear,  that  till  BushelTs  case,  the 
Judges  of  the  Common  Pleas  had  no  belief  that  the  Court 
possessed  a  power  to  issue  the  writ,  even  in  term  time,  in 
criminal  cases,  or  that  it  was  possible  for  them,  as  indi- 
vidualJudges  of  the  Court,  to  issue  the  writ  in  vacation, 
before  that  power  was  given  to  them  by  statute 
81  Car.  2. ;  then  I  find  the  texts  that  have  been  cited 
from  Lord  Coke;  I  find  that,  in  the  period  in  which  Lord 
Hale  lived,  as  justice  of  the  Common  Pleas,  as  Chief 
Baron,  and  as  Cliief  Justice  of  the  King's  Bench,  he 
acknowledged  the  infirmity  of  those  Courts,  and  that  even 
the  Judges  of  the  Court  of  which  he  was  Chief  Justice^ 
had  no  power  to  grant  the  writ  except  in  term;  andlask, 
with  Chief  Justice  Wilmot^  if  Magna  Charta  secured  to 
the  subject  his  liberty,  and  if  it  be  a  principle  of  our  con- 
stitution, that  the  Courts  shall  give  effect  to  the  law,  and 
that  speedily,  and  if  I  find  not  only  authorities  that  the 
Court  of  Chancery  has  power  to  issue  the  writ,  but 
principles  on  which  those  authorities  are  founded,  and 
dbtinctions  taken  which  re-affirm  the  proposition,  and 


(a)  WiiwoCi  Oj^mm,  lOU 


not 
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not  only  doctrines  laid  down,  but  methods  of  proceeding        1818* 
pointed  out,  by  such  men  who  held  such  offices  as  Lord     ^rowlit's 
HaUj  I  ask,  what  was  to  become  of  the  liberty  of  the  sub-         Case. 
ject  between  Magna  Chdrta  and  31  Car.  2^  if  the  Judges 
of  Westminster  Hall  held  that  those  Courts  had  the  power 
of  issuing  the  writ  only  in  term,  and  if  they  were  wrong 
in  holding  that  the  Chancery  had  at  all  times  a  power  of 
issuing  the  writ?    What  must  have  been  the  state  of 
the  subject?    And  how  can  I  reconcile  that  state  with 
those  admitted  legal  principles  ? 

We  now  come  to  Jenke^s  case^  certainly  a  positive 
decision  that  the  Lord  Chancellor  could  not  grant  the 
writ  at  common  law  in  vacation ;  and  Lord  Nottingham 
ssLjSf  that  he  conferred  with  the  Judges :  but  it  does  not 
appear  that  on  that  occasion  all  the  authorities  in  the 
books  had  been  consulted,  and  every  consideration  given 
to  the  subject;  and  it  is  not  going  too  far  to  say»  that  The  decition 
a  case  which  is  capable  of  being  rendered  so  (doubtful  as  ^fjjwi  in   " 
that  is  rendered,  when  we  look  at  all  the  proceedings  in  Jeniie^s  case 
it,  I  cannot  think  one  which  ought  to  bind  me,  against  ^^^ 
the  stream  of  authority. 

The  only  other  authorities  requiring  observation  are 
mike/  case(flr)  in  1763,  and  WoodCs  case  (6)  in  1770. 
It  seems,  that  even  at  this  late  period  considerable  doubt 
existed  whether  the  Court  of  Common  Pleas,  though  it 
had  acquired  power  in  certain  cases  by  the  statute 
16  Car.  1.,  could  issue  the  writ  in  criminal  cases.  I 
think  the  judges  of  that  Court  decided  properly  that 
they  could  issue  it.  In  Wood's  case,  Chief  Justice  de 
Grey  says,  tliat  he  sees  the  objection  to  the  jurisdiction 
of  that  Court  "  had  arisen  from  what  is  dropped,  in 
2  Inst.  55.   4  Inst.  290.   Dt/erj  175.     2  Hal.  P.  C.  144. 

(a)  2  WiU.  151.  {h)  2  Bkckit.  745.  8  WU$.  17«. 

Vol.  IL  F  that 
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1818.  that  the  Co^rt  of  Common  Pleas  may  grant  habeas  cor-^ 
CiuNTLBv^s  -P***  ^  ^®  person  be  privil^ed  there,  or  in  order  to 
C«ic  charge  him  with  an  action.*'  (a)  The  Court  of  Common 
Pleas  haying  no  jurisdiction  except  in  civil  cases, 
although,  as  it  was  held  in  BushelTs  case,  and  in  the  case 
to  which  I  now  refer,  they  could  issue  writs  of  habeas 
corpus,  yet  they  discouraged  applications  to  that  Court ; 
and  for  this  reason,  that  the  party  who  was  to  have  the 
benefit  of  the  writ  was  placed  in  a  situation  as  distress- 
ing as  if  application  had  been  made  to  the  Court  of 
Chancery;  provided,  I  mean,  that  the  warrant  appeared 
good,  but  stated  a  bailable  o£Pence ;  for  the  Court  of 
Common  Pleas  could  not  try  him,  and  therefore  there 
was  a  convenience  in  applications  to  the  King's  Bench, 
which  did  not  exist  in  applications  to  Chancery,  or  to 
the  Common  Pleas ;  and  although  it  is  true  that  no  such 
inconvenience  would  occur  where  on  the  warrant  of 
commitment,  it  appeared  that  the  prisoner  ought  to  be 
discharged,  yet  there  had  grown  a  habit  of  practice  out 
of  those  cases  where  the  warrant  stated  a  bailable 
ofi&nce,  of  applying  to  the  King's  Bench,  which  extended 
to  almost  every  case. 

Chief  Justice  deGrey  then  refers  to  BushelTs  case,  in 
which  it  is  laid  down  as  a  great  principle,  that  if  a  sub- 
ject of  the  King  is  brought  from  prison  before  one  of 
the  King's  superior  courts,  and  it  appears  that  the  im- 
prisonment is  unlawful,  the  Court  cannot,  salvo  jura- 
mento  suo^  remand  him  to  that  unjust  imprisonment;  in 
other  words,  cannot  refuse  to  discharge  him. 

Blackstone^  in  his  judgment,  has  given  something  of 
a  satisfactoty  account  of  the  course  in  which  the  Court 
of  Common  Pleas  acquired  the  general  power  of  issuing 

(a)  S  Blackit.  745. 

th« 
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the  writ      <f  He  thought  that  originally  tho  ^mt  pf       ^513. 
habeas  corpus  at  common  law  could  only  be  issued  out  qf    Crowlet's 
the  Court  of  Common  Pleas,  when  the  party  was  pri*       '^Case. 
irileged,  or  to  charge  him  with  a  suit.     But  afterward^ 
Snfavarem  UbarfatiSf  a  mere  sugge^tio^  of  privil^e  w^ 
allowed  to  be  sufficient  to  graiit  the  writ  i  and  a  capic^ 
was  afterwards  sued  out  of  confbrmily,  to  affirm  the  ju- 
risdiction.    This  is  the  meaning  of  2  Hal.  P.  C.  144. 
*^  If  a  person  Is  sued  in  the  Court  of  Common  Fle^  or 
is  su{q)osed  to  be  so  sued,  a  habeas  corpus  lies  in  the  Pqm- 
nxm  Pleas."     But  when  the  statute  16  Car.  1.,  b^  put 
both  courts  upon  the  same  footing,  with  regard  to  the 
writs  of  habeas  corpus  therein  mentioned,   this   nicety 
b^an  to  be  disregarded,  and  the  cases  cited  by  Lcqrfl 
Chief  Justice  in  Charles  the  Second's  time,  have  nqv  estf^ 
Uished  the  general  jurisdiction  beyoQd  a  doubt."  (a)  ge^ 
in  what  manner,  according  to  this  statement,  the  J^dgj^ 
argued  in  order  to  support  their  power  of  granting  the 
writ  o(  habeas  corpus^  and  how  thpy  dealt  with  the  spb« 
ject  in  granting  it,  first  at  common  law,  and  then  after 
the  statute  16  Car*  1.      Originally,  for  the  purp<^  of 
enabling  them  to  give  effect  to  the  right  which  the  sub- 
ject had  to  his  liberty,  where  by  the  circumstances  of  the 
commitment  he  had  that  right,  they  admitted  the  fiction 
or  suggestion  of  privilege,  in  order  to  obtain  jurisdiction ; 
and  they  drop  that  fiction   or  suggestion  after    the 
16  Car.  1.    Now  that  statute  gave  them  no  jurisdiction 
except  in  the  instances  there  specified ;  but  firom  what 
tb^  are  to  do  in  those  instances^  they  have  inferred, 
upon  the  words  which  I  am  about  to  mention,  that  it 
was  no  longer  necessary  for  them  in  any  case  to  retain 
this  suggestion  of.  privilege.     A  remarkable  example  of 
the  strength  of  the  principle  which  our  law  has  in  it, 

thai,  with  respect  to  the  liberty  of  the  subject,  the  courts  Duty  of  the 

Courts  t^  10. 

{a)  2  Blachtt.  746. 

F  2  are 
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Crowley's 
Case, 
cure  the  li- 
berty o(  the 
subject. 


are  to  struggle  to  secure  it ;  for  that  statute  says,  that  in 
tlie  particular  cases  there  mentioned,  the  subject  for  ob- 
taining his  liberty,  shall  without  delay  have  a  writ  of 
habeas  corpus,  "  for  the  ordinary  fees  usually  paid  for 
the  same."  (a)     On  this  clause  the  Judges  of  that  Court 
have  argued,  that  there  must  have  been  usual  fees  pay- 
able in  the  Common  Pleas  on  the  issue  of  the  writ  of 
habeas  corpus^  and  therefore  though  the  statute  has  not 
conferred  bn  them  general  powers  which  they  had  not 
before,  yet  because  it  has  directed  them  to  exercise  the 
power  in  these  particular  cases,  and  in  these  terms,  they 
conclude  that  it  was  the  opinion  of  the  legislature  that 
they  had  the  power  in  all  other  cases.     They  have  there- 
fore, according  to  Blacksione,  discontinued  the  suggestion 
of  privilege,  and  have  said.  When  the  subject  comes 
before  us  unjustly  imprisoned,  we  cannot  refuse  to  him 
his  liberty. 


No  inference 
from  a  statute 
designed  in  fa- 
vor of  the  li- 
berty of  the 
subject,  to  the 
prejudice  of 
that  liberty 


The  Stat.  31"] 
Car,  3.  is  in 
all  its  enact- 
ments to  be 
construed  with 
reference  to 
applications 
under  it. 


It  is  then  contended  that  the  statute  SI  Car.  ^2.  con- 
tains an  implied  negative  of  the  general  power  of  the 
Court  of  Chancery  to  issue  the  writ,  because  it  ex- 
pressly confers  that  power  in  particular  cases.  Be  it 
so:  but  if  the  power  existed  before  that  statute,  a  power 
vesting  a  very  high  prerogative  in  the  King,  I  say  that 
it  could  not  be  taken  away  in  any  case  by  inference,  from 
an  enactment  which  enforced  it  in  some  cases.  I  go 
farther ;  if  the  prerogative  of  the  King  cannot  be  af- 
fected by  general  words  in  a  statute,  will  a  British 
court  of  justice  permit  it  to  be  said,  that  a  statute  de- 
signed to  enforce  in  paiticular  instances  the  prerogative 
in  favor  of  the  liberty  of  the  subject  shall  deprive  the 
subject  of  that  liberty  in  any  case  ?  That  is  a  sufficient 
answer;  but  I  have  always  understood  that  the  statute 
51  Car.  2.  in  all  its  enactments,  is  to  be  construed  with 
i*efej'ence  to  applications  for  a  writ  under  that  statute. 


(a)  16  Car.  U  c,  10.  t.  8. 


The 
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The  statute  31  Car.  2.  c.  2.  recites  that  "  great  de-        1818. 

lays  have  been   used  by  sheriiFs^   gaolers,   and  other     *— '  ; '" , 

officers,  to  whose  custody  any  of  the  King's  subjects        Case. 

have  been  committed  for  criminal  or  supposed  criminal 

matters,  in  making  returns  of  writs  of  habeas  corpus  to 

them  directed,  by  standing  out  an  alias  and  phtries  ha^ 

beas  ccrpusj  and  sometime  more,  and  by  other  shifts  to 

avoid  their  yielding  obedience  to  such  writs,  contrary 

to  their  duty  and  the  known  laws  of  the  land,  whereby 

many  of  the  King's  subjects  have  been,  and  hereafter 

may  be  long  detained  in  prison,  in  such  cases  where  by 

law  they  are  bailable,  to  their  great  charges  and  vex« 

ation  :**  {a)  then,  if  application  is  made  under  that  statute, 

inasmuch  as  it  was  intended  to  give  additional  remedies 

beyond  what  the  subject  had  at  common  law,  or  under 

the  previous  statute,  the  third  section  directs,  that  the 

writ  shall  be  marked,  and  proceeds  to  enact,  that  ^<  if 

any  person  or  persons  shall  be  or  stand  committed  or 

detained  as  aforesaid,  for  any  crime,  unless  for  felony  or 

treason  plainly  expressed  in  the  warrant  of  commitment^ 

in  the  vacation  time,  and  out  of  term,"  they  shall  be 

entitled  to  a  writ  of  habeas  corpus  to  be  issued  by  the 

Lord  Chancellor  or  Lord  Keeper,  or  any  one  of  the 

Judges  of  either  bench,  or  the  Barons  of  the  Exchequer ; 

and  provides  the  mode  of  proceeding.      Mr.  CuUen  siCar.s.cQ. 

seems  to  think  that  this  clause  has  relation  only  to  per-  l'^'  extends 

•^        •^        to  penona 

sons  committed  in  vacation ;  but  the  words  are,  if  any  committed 
person  shall  be  or  stand  committed  in  vacation ;  that  is,  """"8  '®*''°* 
as  I  understand,  if  he  shall  be  committed  in  vacation, 
or  being  committed  in  term  shall  stand  committed  in 
vacation.  The  Judges  who  argued,  on  the  questions 
proposed  ih  1 758,  against  the  power  of  the  Court  of 
Chancery  to  issue  the  writ  in  vacation,  by  reason  of  the 
enactments  of  this  statute,  held  that  the  Judges  of  the 

(a)  S.  1. 
F  8  King's 
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1818.        King^s  Bench  had  power  to  issue  thk  i^rit  in  vacation. 
Cm  wlb"*!!     '^^  thought  that  they  derived  that  powet  from   this 
Case.        statute ;  and  yet  the  reasoning  is  just  as  strong  to  one 
court  as  to  the  other. 

The  fourth  section  denies  the  benefit  of  the  statute 
to  persons  wilfidly  neglecting  to  apply  for  a  writ  during 
two  terms ;  but  will  any  one  say  that  if  a  man  has  been 
injustly  deprived  of  his  liber^  during  two  terms,  without 
being  aware  that  the  restraint  was  unlawful,  he  cannot 
hive  the  writ  at  common  law  ?  That  can  never  be  main- 
Uined* 

Then  follows  a  clause  very  carefully  worded,  pro^ 
viding  that  it  shall  be  lawfiil  <<  fbr  any  prisoner  and  pri- 
sdners  as  aforesaid,  to  move  aild  obtain  his  or  theit 
habeas  corjms^  as  well  out  of  the  high  Court  of  Chancery 
or  Court  of  Exchequer,  as  out  of  the  King's  Bench  or 
Common  Pleas,  or  eidier  of  them;"  (words  from  which 
it  has  been  inferred  that  the  writ  could  not  be  previously 
obt^ned  from  the  Cburts  of  Chancery  of  Exchequer,) 
^*  and  if  the  said  Lord  Chancellor  or  Lord  Keeper,  or 
any  Judge  or  Judges,  Baron  or  Barons  fbr  the  time 
being  of  the  degree  of  the  coif^  of  any  of  the  courts 
aforesaid,  in  the  vacation  time,"  (not  in  term  but  in 
vacation),  "  upon  view  of  the  copy  or  copies  of  the 
warrant  or  warrants  of  commitment  or  detainer,  or  upon 
oath  made,  that  such  copy  or  copies  were  denied  as 
aforesaid,  shall  deny  any  writ  of  habeas  corpfis,  by  this 
act  required  to  be  gtanted^  being  moved  fbr  as  afore^ 
aaidi  they  shall  severally  forfeit  to  the  prisoner  or  party 
grieved  the  sum  of  five  hundred  pounds,  to  be  recovered 
in  manner  aforesaid."  {a) 

With  respect  to  the  Court  of  Exchequer,  this  is  a 
(A)  S.  H>. 

very 
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Crowlbt's 


Tery  singular  clause.     It  ^ves  to  that  Court  power  to 

grant  the  writ  in  term ;  it  cannot  as  a  court  grant  the 

writ  in  vacation,  for  the  court  sits  only  in  term{a)i    ^"Case/ 

while  the  Chancellor  sits  both  in  term  and  in  vacation ; 

but  the  penalty  applies  to  the  vacation  only. 

If  this  clause  is  to  be  reasoned  on  to  its  general  effect^ 
that  is,  if  it  is  to  be  said,  that  because  there  is  a  clause 
empowering  the  Cotirt  of  Chancery  to  issue  the  writ,' 
that  Court  had  not  power  to  issue  it  before,  that  <^n« 
elusion  strikes  at  the  power  of  the  Court  not  in  vacatioii 
only,  but  in  term ;  at  all  times.  Hie  question  is,  whe- 
ther this  statute  is  to  be  construed  with  reference  to  ap- 
plications under  the  statute;  applications  with  iivieW' 
to  subject  those  to  whom  th^y  are  tnade  to  the  penal- 
ties which  it  inflicts  in  the  event  of  disobedience?  or 
whe^r,  in  consequence  of  these  particular  enadtments^ 
all  that  we  hnd  in  th^  books  iti  ftUppott  of  the  Chan- 
cellor's authority  is  to  stand  for  nothing  ?  Whether, 
recollecting  that  w6  have  found  very  fei^  precedents  of 
iEi()plications  to  ihdividual  Judges  of  the  King's  Bench, 
previous  to  the  Restoration,  we  are  to  hold  that  thi< 
Court,  before  31  Car.  2.  tad  before  16  Car.  1.,  had  no* 
poif^er  to  ^force  the  provision  of  Magna  ChartOj  but' 

(a)  ^  lli^  pnncipal  timei  ot  at   other  times  not  comprised 

f6lsiofi  at  the  Exchequer  wem  within  the   limits  of  the  four 

the  two  terms  of  Easier  and  St.  terms    above    mentioned;    and 

Mi^ael.     At  which  times  the  sometimes  on  Sundays."  Madoje^ 

process  that  issued  pro  rege  was  History  of  the  Exchequer,  eh.  xx; 

retOTnabli^,  and  many  &cts  be-  p.  550.     See  some  remarks  on 

cadie    necessary    to   be    done  this  passage  in  Wdoddeson^s  Lect. 

thefit   in   consequence    thereof,  i.  120.  n.    Dr.  Wooddeton  adds^ 

The  Exchequer  was  also  bolden  '*  The  Exchequer  holds  sittings 

durin»  the  other  two  law  terms,  for  e^quity  business^  out  of  term; 

to  wit  of  St.  HUary  and  of  the  at  which  also  a  matter  relating 

Trimly.     But  it  seemeth,  that  to  the  revenue  may  be  discuss- 

the  Treasurer  and  Barons  some-  ed.*'    Ibid. 
Ihasa  ult  if  there  was  occasion, 

F  ♦  whea 
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1 8 1 8«       when  the  party  was  brought  before  it,  and  the  Court  saw 
n^^  \!    that  be  was  in  unjust  durance,  it  was  compelled  to  leave 
Case.       him  there ;  the  subject,  during  a  considerable  period  of 
our  history,  being  without  remedy  ? 

Before  the  statute  5  Geo.  2.  c.  SO.  I  see  that  orders  for 
the  discharge  of  prisoners  committed  by  the  commis- 
sioners of  bankrupt,  were  in  the  form  of  recommendations 
to  the  commissioners  to  discharge  them.  It  had  oc- 
curred to  me  that  this  Court  had  no  authority  to  dis- 
chaigQ  by  petition,  and  that  the  right  way  was  by  writ 
of  habeas  corpus.  I  belieye,  but  I  am  not  certain,  that 
in  some  instances  in  which  I  have  discharged  bankrupts 
by  habeas  carpus^  the  application  was  made  within  two 
terms  after  the  commitment,  but  the  writ  was  not 
marked  according  to  the  statute;  and  I  must  admi^ 
therefore^  that  I  was  wrong,  if  the  Court  has  not  power 
to  issue  the  writ  in  vacation,  at  common  law. 

Another  difficulty  has  been  much  pressed,  namely, 
how  we  are  to  proceed  under  the  writ,  between  the 
equity  and  the  Latin  sides  of  the  Court  ?  Lord  NoUing' 
JutmhsA  sud,  supposing  then^Tit  disobeyed,  the  Chancellor 
can  grant  no  attachment  till  term  time;  and  that  he  ought 
to  grant  the  attachment  as  he  would  grant  the  writ  of  pro- 
hibition, returnable  in  the  Kuig's  Bench.  I  answer,  with 
Chief  Justice  Wilmot^  in  all  the  books  we  find  that  the 
proceeding  under  the  writ  of  habeas  corpus,  if  disobeyed, 
»  is  by  alias  and  pluries  in  term  time ;  but  notwithstand- 

ing that,  when  on  the  occasion  to  which  I  have  repeat* 
edly  referred,  a  question  was  put  to  the  Judges,  ^f  Whe- 
ther, in  case  a  writ  of  habeas  corpus  ad  sybjicienium,  at 
the  common  law,  be  directed  to  any  person  returnable 
immediatij  such  person  may  not  stand  out  an  alias  and 
pluries  habeas  corpus,  before  due  obedience  thereto  can  be 
regularly  enforced  by  the  course  of  the  common  law?' (a) 

(«}  WUnufi  OMm,  p.  104. 

Chief 
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Chief  Justice  Wilmot  answers,  **  I  am  of  opinion,  that  1818. 
in  case  a  writ  of  habeas  corpus  ad  subjiciendum^  at  the  ^^'^^J^, 
common  law,  be  directed  to  any  person  returnable  Case. 
'*  immediate^*  the  Court,  upon  the  affidavit  of  the  ser- 
vice of  the  writ,  will  grant  a  rule  for  an  attachment  By 
the  coarse  of  the  common  law,  he  might  have  stood  out 
an  alias  and  plurtes  s  but  by  practice  the  course  is 
now  altered,  and  in  many  cases  the  Court  has  enforced 
obedience  to  a  writ  for  private  restraints,  in  the  first 
instance,  by  attachment,  'for  the  furtherance  of  justice. 
The  method  of  proceeding  by  alias  and  plurtes  is  gone 
into  disuse,  in  almost  all  cases,  and  the  process  by  at- 
tachment substituted  in  its  stead:  and  that  practice 
stands  upon  this  legal  principle;  that  disobeying  the 
King^s  writ  is  a  contempt,  and  equally  a  contempt  to 
disobey  the  first  writ  as  the  last."  (a) 

If  I  do  not  misunderstand  the  principle,  I  say,  that  if 

the  Courts  of  King's  Bench  and  Common  Pleas  can 

issue  the  writ  of  attachment,  in  the  manner  in  which 

th^  can  issue  it  for  disobedience  to  a  writ  of  habeas 

corpus  returnable  immediate  (b),   this  Court  can  issue  Obedience  to 

process  of  contempt  for  that  purpose,  «nd  can  apply  its  heleascorput 

process  in  the  same  mode  in  which  it  is  applied  in  other  ?*y  *?®  ®"" 
■^  .  "^  forced  by  pro- 

cases.  ceM  of  con* 

tempt. 

On  the  whole,  therefore,  it  seems  to  me,  that  it  is  the 
duty  of  this  Court  to  grant  the  writ  if  applied  for:  there 
may  be  great  inconvenience;  but  I  say  with  LordHalej 
that  if  the  subject  chooses  to  apply  here,  as  I  under- 
stand the  law,  I  cannot,  salvo  Juramento  meo^  refuse  the 
writ.  What  is  to  be  the  consequence  of  granting  it,  is 
another  question. 


(a)  Wdmoft  Opmont^  p.  104.       {b)  The  Khtg  v.  Jama  Winton^ 

S  7.  R.  89. 

I  see 
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1818.  I  see  that  in  these  cases  the  Court  has  caused  notice 

I,     '  '  /  to  be  given  to  ttie  commissioners,  and  therefore  I  will 

Case.  hear  them,  if  they  have  any  thing  to  say,  to-morrow. 


Jul  18  Mr.  i{o5^  having  stated  that  two  of  the  commissioners 

who  had  issued  the  warrant  were  absent  from  town,  and 
that  the  third  commissioner  submitted  the  question  to 
the  judgment  of  the  Court, 

Sir  Samuel  Bxmilly^  and   Mr.  CuUen^  proceeded   to 
object  to  the  validity  of  the  commitment 

The  commissioners  are  authorised  to  commit  the 
bankrupt,  for  not  fully  answering,  to  their  satis&ction, 
all  lawful  questions  put  to  him  by  them,  or  refusing  to 
sign  his  examination  (a) ;  but  it  appears  on  this  warrant 
that  the  commitment  is  founded,  not  on  the  answer  of 
the  bankrupt,  but  on  the  deposition  of  the  messenger* 
For  the  purpose  of  deciding  whether  the  answers  of  the 
bankrupt  are  satisfactory,  the  commissioners  are  not 
entitled  to  resort  to  extrinsic  evidence,  but  must  confine 
theii*  attention  to  his  answers.  In  no  former  instance 
have  commissioners  contrasted  the  testimony  of  third  per- 
sons with  the  answers  of  the  bankrupt;  unless  the  bank- 
rupt's answers  are  intrinsically  unsatisfactory,  they  will 
not  justify  'a  commitment.  If  the  commissioners  were 
authorized  to  advert  to  the  deposition  of  the  messenger, 
it  ought  to  have  been  stated  to  the  bankrupt,  and  he 
should  have  been  examined  upon  it,  and  the  deposition 
and  examination  should  both  have  been  set  forth  in  the 
warrant.  The  requisition  of  the  statute,  that  the  commis- 
sioners shall  in  their  warrant  of  commitment,  specify  the 
questions  which  they  consider  not  satisfactorily  answer- 
ed (5),  is  designed  lo  secure  to  the  Court,  before  which  the 

(a)  5  Geo.  S,  c.50.  S.  16.  (fi)  Ibid.  s.  17. 

vuliditjr 
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validity  of  the  commitmefat  may  be  controverted,  the       1818. 
means  of  deciding  whether  the  answers  arfe  sdlisfactory ;    ^  ~^  '  / 
and  for  that  purpose  the  commissioners  itiust  specify  the         Ca&e. 
whole  of  the  evidence  on  which  their  dissatisikction 
arises.     Coomb^s  case,  {a)  Brcmt*8  CBsi.'[b) 

Mr.  Bose  insisted  that  the  warrant  was  sufficient,  or  if 
not,  that  the  alleged  insufficiency  was  fortnal  only,  and 
that  the  Court,  under  the  provisions  of  thb  statute  {e% 
must  recommit  the  bankru|)t. 

7^  Lord  Chancellor. 

The  questions  which  remain  to  be  determined  are, 
whether  this  warrant  Is  sufficient ;  and,  if  insufficient, 
whether  the  insufficiency  is  in  form  or  in  substance ;  in 
the  former  case  another  duty  is  imposed  dh  me,  cf 
amending  the  warrant ;  and  it  becomes  me  to  be  as  ^ure 
as  my  judgment  enables  me,  that  I  am  right,  ifj  in  decid* 
ing  that  the  warrant  is  inijufficient,  I  consider  the  iii- 
sufficiency  to  be  in  substance  as  well  as  in  form. 

i  take  it  to  be  clear,  that  foir  deciding  this  qiiestion  on  In  dedding 

the  return  to  the  writ  of  habeas  corpus^  the  Court  cannot  acommitmenf 

travel  out  of  the  return.     Indeed,  it  is  difficult  to  know  by  commi»- 

bow  that  could  be  dohe;  for  although  the  Lord  Chan-  bankrupt  the 

cellor  has  the  proceediners  under  the  bankruptcy,  in  one  C<^"*^  cannot 
.     ..  ,  t         t  .V  ,     travel  out  of 

>  m  his  own  custody,  yet  when  the  party  is  brought  the  return. 


before  him  by  habeas  corpus^  the  proceedings  must  be 
exactly  the  same  as  if  he  were  brought  before  the  com- 
mon-law Judges  ;  and  I  cannot  conceive  how  they  would 
have  other  means  than  the  return,  of  informing  them- 
selves of  what  passed  under  the  commission.  In  the 
present  case  it  is  clear  that  there  had  been  a  great  deal 
of  examination,  before  the  examination  on  which  the 

(fl)  S  Roge,  396.  (c)  d  Geo,  2  Ci^.  i.  IS. 

{b)  Brid.  400. 

bankrupt 


tive. 
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1818.        bankrupt  was  committed,   I  make  that  remark,  because, 
^  '    '  '   ,      if  this  subject  should  ever  be  discussed  elsewhere,  it  is 
Case.        right  to  say  that  this  is  one  of  the  most  insufficient  juris- 
dictions that  can  exist.     It  is  not  possible  for  the  com- 
missioners to  address  their  minds  to  what  appears  on  the 
warrant,  without  being  in  some  measure  influenced  by 
what  does  not  appear;  and  the  doctrine  that  the  com- 
missioners could  not  commit  if  the  bankrupt  gave  a 
Abankrapt      positive  answer,   however  unsatisfactory,   having  been 
mined  forlftn-  over- ruled  (a),  and  the  Court  now  being  bound  to  ask 
swere  unsatis-  itself,  on  the  return  of  the  habeas  corpus^  whether,  to  a 
thou^'posi-     reasonable  mind,  the  answer  is  satisfactory,  I  am  com- 
pelled to  decide  whether  that  which  is  satis&ctory  to  one 
mind,  ought  to  have  been  satisfactory  to  the  minds  of 
those  who  knew  thrice  as  much  of  the  subject  of  ex- 
amination ;  and  there  is  danger  of  producing  an  apparent 
conflict  between  the  original  and  the  appellate  judica- 
ture, while  the  real  grounds  of  decision  bj  each  are 
different 

After  repeatedly  reading  this  warrant,  I  find  it  impos- 
sible not  to  believe  that  the  minds  of  the  commissioners, 
at  the  time  of  the  commitment,  were  in  some  degree 
influenced  by  the  previous  examinations,  and  not  only 
by  what  then  passed;  and  I  desire  to  be  imderstood  as 
saying,  that  I  bond  fide  know  not  how  any  mind  can 
avoid  that  influence. 

Let  any  man  read  the  warrant,  with  or  without  so 
much  as  relates  to  the  deposition  of  the  messenger,  and 

(a)  That  doctrine  was  adopted    538.      Ex  parte  Oliver^  a  Vet 
in  PedUy\  case,  LeacKt  Crown    4*  Bea,  244.     l  Roge^  407.     Ex 
Cases,  525.,  and  over-ruled  in    jiarie  Cauidy^  2  Rote^  21 7.     19 
NoudarCs  case.       6  T.  R.  118.     Ves.iSi. 
nVet.Sll.  Ttfy/or'scase.  B  Vet. 

ask 
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ask  himself,  after  reading  it,  in  each  of  those  ways,  whe-        1818. 
ther  the  answer  is  clearly  unsatisfactory  ?  Crowley's 


Case. 


I  read  it  first  without  the  deposition.  The  question 
begins  with  a  statement :  ^\  On  the  4th  of  June  last,  when 
you  appeared  before  the  commissioners  at  Guildhall^  to 
pass  your  last  examination,  you  had  no  accounts  ready 
to  present  to  them;  you  then  requested  the  commis- 
sioners to  adjourn  your  last  examination,  undertaking 
to  produce  your  accounts  to  your  assignees  on  Thursdajf 
then  next  ensuing;  on  the  1 4th  of  June  you  were  brought 
op  to  be  examined  before  the  commissioners,  and  upon 
bang  asked  whether  you  had  produced  your  accounts 
to  your  assignees,  you  stated  that  you  had  not,  and 
ooold  not,  because  your  books  and  papers  were  in  the 
possession  of  a  friend  of  yours,  a  'Mir.  Hamilton^  at 
No.  122,  in  the  London  Road^  to  whom  you  had  de- 
livered them  since  your  bankruptcy,  who  refused  to 
re-deliver  them  to  you."  A  statement,  in  efiect,  that  on 
the  4th  otjune  the  bankrupt  had  undertaken  to  pro- 
dace  his  accounts;  what  passes  on  the  14th  of  June 
is  an  admission  that  he  had  not  made  good  that  un- 
dertaking, but  an  admission  coupled  with  a  declaration 
tbat  he  could  not  make  it  good,  because  his  books  were 
in  the  possession  of  a  Mr.  Hamilton. 

I  pass  over  what  relates  to  the  deposition  of  the  mes- 
senger. The  question  is,  ^*  Have  you  any  accounts  to 
produce  to  the  commissioners,  or  any  further  reason  to 
give  why  you  do  not  produce  them  ?''  That  question 
is  addressed  to  a  man  who  had  before  stated  a  reason 
with  which  the  commissioners  did  not  express  them- 
selves dissatisfied ;  and  he  answers  that  he  has  no  other 
reason :  that  is  not  a  waiver  of  his  former  reason.  —  "I 
have  no  accounts  to  produce,  and  I  have  no  further 
reason  to  give  why  I  do  not  produce  them,  except  that 
I  have  two  petitions  before  the  Chancellor  to  supersede 

this 
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^818.        this  commission;  the  first  upon  the  ground  of  a  cdm- 

CaowLEY'^     ™*ssion  being  now  in  force  against  me,  bearing  date  in 

Case.         1808,  and  the  second,  of  no  act  of  bankruptcy  to  this 

commission,  but  still  am  ready  to  render  every  account 

possibly  in  my  power  to  the  commissioners." 

The  result  is,  that  on  the  4th  otJune  he  undertook 
to  pi*oduce  the  acco^Qts;  on  the  14th  he  said,  that  he 
had  not  prodifced,  and  could  not  produce  them,  and 
assigned  a  reason  fpr  the  non-production ;  and  on  his 
third  examination  he  stated  that  he  could  not  produce 
them ;  that  he  had  no  other  reason  but  that  before  as- 
signed, apd  that  he  had  presented  two  petitions  to  the 
Lord  Chancellor. 

Now  on  the  examination  thus  stated,  the  commis- 
<  sioners  knowing  what  had  passed  before^  might  have 

known  enough  to  induce  them  not  to  believe  (tie  bank- 
rupt on  his  oath ;  but  my  mind  not  having  these  previous 
examinations  before  it,  is  not  in  a  state  to  arrive  at  that 
conclusion. 

Then  insert  that  part  of  the  warrant  which  relates 
to  the  deposition  of  the  messenger,  {a)  Taking  all  this 
representation  to  be  the  fact,  it  might  be  considered,  in 
this  point  of  view,  independent  on  what  the  bankrupt 
had  said  in  bis  examination;  that  Hamilton  evaded 
those  who  were  in  search  of  them ;  that  they  had  met 
a  person  who  had  communicated  their  object  to  him, 
and.  that  he  refused  to  deliver  the  accounts,  because 
they  had  no  right  to  them.  That  is  not  inconsistent 
with  the  bankrupt's  examination. 

The  next  question  is,  how  am  I,  according  to  esta- 
blished principles,  to  deal  with  this  warrant  ?  I  think  it 
has  been  settled,  that  where  a  question  is  put  to  a  bank- 

(a)  fMk  anfo,  p.  J.  4* 

rupt, 
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rapt  on  his  examination,  and  in  that  question  is  embodied 

a  proposition  expressing,  as  a  fact,  what  he  said  or  did    cbowVby's 

on  a  preceding  day,  if  he  gives  such  an  answer  as  implies         Case. 

that  he  does  not  deny  that  he  said  or  did  so,  or  does  ^  bankrupt 

i-r    '^     T  .1  •  1   •.  1        1  11  .  on  his  cxarai- 

not  quality  it,  1  tnmk  it  has  been  settled,  even  in  cases  nation  answer. 

of  life  or  death  as  Perrofs  case  (a),  that  the  bankrupt  »«« a  question 

wriiicii  em* 

must  be  taken  to  admit  that  proposition.     In  this  in-  bodies  a  state- 
stance  the  bankrupt  gave  no  answer,  denying  or  quali-  ^l^^^  jJJ!^j 
fying  the  statement  that  he  had  undertaken  to  produce  on  a  former 
his  accounts,  mid  he  must  therefore  be  considered  as  denying  or" 

having  admitted  it.  qualifying,  is 

^  understood  to 

admit,  the 

I  desire  to  be  understood  as  not  expressing  any  opi-  •^'«™®°'* 
nion,  whether  commissioners  are  at  liberty  to  obtain  sa- 
tisfaction on  the  subject  of  the  examination,  by  appli- 
cation to  any  other  person  than  the  bankrupt  Mr.  Cul^ 
len  argues  that  they  are  notentided  to  resort  to  evi- 
dence aliunde^  for  the  purpose  of  deciding  whether  the 
bankrupt's  answer  i$  satisfactory  or  not  I  leave  that 
question  where  it  is ;  but  the  commissioners  here  have 
acted  on  the  evidence  of  the  messenger  ;  and  then  the 
question  arises,  have  they  so  stated  the  evidence  on  the 
warrant,  that  the  Court  can  have  the  same  means,  if 
they  are  due  means,  as  the  commissioners  had,  of  de- 
ciding whether  the  answer  is  satisfactory  ?  It  dpes  not 
appear  on  these  proceedings  that  the  deposition  of  the 
messenger  was  made  in  the  presence  of  the  bankrupt,  or 
read  to  him,  or  that  he  had  any  other  information  con- 
cerning it  than  the  terms  of  the  question. 

With  respect  to  propositions  stated  to  the  bank- 
rupt, in  a  question  addressed  to  him,  relative  to  acts 
alleged  to  have  been  done,  or  declarations  made  by 
him,  one  sees  the  principle  on  which  courts  have 
held  (whether  it  might  not  have  been  better  to  have  Principle  of 
taken  a  di£ferent  course,  is  another  consideration)  that  ^*^  doctrine. 

(a)  2J9firr.nss.isi5. 

if 
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if  he  does  not  deny,   he  is  understood  to  admit  the 
statement ;  because  the  question  embodies  a  proposition 
Cdse!"  "    relative  to  his  own  acts  or  expressions,  and  he  must  be 
Not  extended   presumed  to  know  whether  he  so  did  or  said :  but  when 
of  the  acts  of    ^^  question  embodies  a  proposition  relative  to  acts  or 
third  penbns.   words  of  third  persons^  the  bankrupt  may  properly  be 
supposed  to  know  nothing  about  them ;  and  then  the 
point  to  be  decided  is,  whether  the  Court,  judging  on 
the  liberty  of  the  subject,  shall  be  bound  to  judge  with- 
out the  means  of  knowing  that  the  statement  so  incor- 
porated is  accurate,  and  the  assurance  of  forming  a  cor- 
rect conclusion  on  the  propriety  of  the  commitment? 
The   Court   would  never   act  on  any  representation 
of  the  commissioners  that  they  asked  a  question  such 
in  substance,    and   received  an  answer  such  in  sub- 
stance ;  the  question  and  answers  must  be  set  forth  in 
Reason  of  re-   terms,  (a)     On  what  principle  does  the  statute  require 
commfsrioners  **t?    ^n  this  principle,  that  the  Court  before  which 
to  specify  in     the  bankrupt  is  brought,  by  habeas  corpus^  may  decide 
the  questions,  ^^^^ther  the  commissioners  have  not  misunderstood  the 

fornotsaUs-    e£Pect  of  the  questions  and  the  answers.     The  only 

xactonl y  an- 

swering  which,  course  for  that  purpose  is  to  return  them  totidem  verbis* 

the  bankrupt 

u  committed.         ,»,  -, 

The  warrant  is  insufficient  in  tliis  respect ;  it  refers  to 

a  deposition  which  I  cannot  read,  and  of  which  neither 

the  bankrupt  nor  the  Court  can  be  taken  to  know,  that 

it  is  such  as  it  is  stated  to  be  on  the  warrant.    It  is  clear 

that  the  deposition  had  an  effect  on  the  minds  of  the 

commissioners ;  they  evidently  meant  to  convey  that  to 

the  bankrupt 

Another  question  then  arises,  Is  this  defect  matter  of 
form,  or  of  substance?  Where  the  warrant  is  defective 
in  form,  the  Court  is  required  to  amend  it,  and  itself 

(a)  SGeo.S.  c.30.  M7. 

to 
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to  make  a  new  warrant  (a)    This  is  a  defect  in  sub- 
stance ;  as  much  so  as  an  omission  to  state  an  examin-     ^ 

.  ,  ,        .  .    ,  .  Cbowlbt's 

ation  subsequent  to  the  original  commitment  Case. 

Under  these  circumstances  I  am  not  only  not  required 
to  issue  another  warrant,  but  I  should  not  be  justified 
in  issuing  it 

It  seems  to  me  that  the  question  in  this  case  ftlls 
very  much,  within  the  reasoning  in  Coomb^s  case,  (d) 
Therei  on  the  letum  of  the  habeas  corpus^  it  appear- 
ed, that  there  had  been  an  examination  subsequent 
to  that  in  which  the  commissioners  considered  the 
answer  of  the  bankrupt  unsatisfactory ;  then  it  was  im- 
possible for  me  to  judge  of  the  whole  matter.  They  had 
leoommitted  him  to  prison  after  his  second  examination; 
and  the  question  was,  whether  it  was  proper  to  detain 
him  in  prison  after  that  second  examinadon,  as  well  as 
to  commit  him  on  the  first  ?  I  was  not  supplied  with 
the  same  means  which  the  commissioners  had,  of  deciding 
that  question,  and  could  not  declare  the  commitment  and 
detention  proper. 

The  distinction  established  by  all  the  cases  is  this, 
that  if  the  commissioners  say  to  the  bankrupt.  On  your 
former  examination  you  answered  to  this  effect,  and  he 
does  not  qualify  that  statement,  the  Court  must  take  it 
to  be  true ;  because  he  must  know  whether  he  said  so  or 
no;  a  hard  rule,  but  now  clearly  settled.  But  if  the 
commissioners  state  that  they  have  derived  information 
from  other  persons,  and  the  bankrupt  does  not  qualify 
that  stotement,  I  am  not  bound  to  take  it  to  be  tnie^ 

(a)  5  Geo.  S.  c.  80.  t.  18.   iTif        (6)  S  Rotc^  SO?. 
p9Tle    Catsidy,     S   BotCf   217. 
19  r«t.  924.     Ex  parie  Page,  s 

lBtirn.&Aid.S6S.^ 

Youli.  O  because 
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1818*  because  he  has  no  means  of  knowing  whether  or  bow 
Cbowlbt's  ^^^  ^^  ^^  ^'^^^  When  the  commissioners  receive  facts  on 
Case.  the  deposition  of  persons  other  than  the  bankrupt,  they 
ought  to  set  out  on  the  warrant  the  deposition  in  kac 
verba ;  for  if  they  state  only  what  they  consider  to  be 
the  effect  of  the  deposition,  the  Court  before  which  the 
writ  is  brought,  is  to  judge  whether  the  e&ct  of  the 
deposition  is  such  as  the  commissioners  represent, 
without  the  means  of  forming  that  judgment 

We  may  safely  lay  down  this  as  the  principle,  except 
Hie  Court  be-  ^^  ^^  ^  ^^  esses  break  into  it,  that  the  Court  before 

fore  which  the  which  the  writ  Is  brought,  and  which  cannot  travel  out 

writ  18  brought     -    ,  .  ,  , 

must,  on  the     ^^  the  return,   must,  on    the  return,  have  the  same 

return,  have     means  of  judging  as  the  commissioners  had.  {a)   Perrons 

means  of  judg-  case  (b)  seems  to  me  to  break  into  that  prodigiously.    If 

!flS««:!c:t-       the  cbmmissloners  state  that  the  answers  were  unsatis- 
commission* 

ers  had.  factory,  because  contradicted  by  a  deposition,  how  is  it 

possible  for  me  to  know  whether  they  ought  to  have 
been  satis&ctory,  unless  the  deposition  is  returned  ? 

I  repeat  that  this  question,  whether  to  a  reasonable 
mind  an  answer  should  or  should  not  be  satisfactory, 
experience  authorises  me  to  say,  imposes  as  difficult  and 
painful  a  duty,  as  the  Court  can  discharge.  Chief 
Justice  de  Grey,  and  all  the  other  Judges  of  one  Court, 
thought  an  answer  satisfactory,  which  another  Court 
unanimously  pronounced  unsatisfactory,  {c) 


{a)  Ex  parte  Oliver^  %  Vet,  4*  (^2  Burr,  112S.  1S15. 

Bea.  244.    1  i?(we,  407.  Coomhe*s  .      (c)    Possibly    Miller's    case, 

ca«e,     $  Roie,  896.    ^  Brown* %  i^^BSI.    9  FPSb. 420.,  and  ^e 

C94e^    2  Mote^  400.    Ex  parie  remarks  of  the  Court  of  King's 

Hiamty    18  Vet.  237.    Ex  parte  Bench  on  that  decision,  in  Nouh 

Castidy,    2  Rose,  217.     19  Vet.  lan^s  case.    6  T.B.  118. 


324. 


The 
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The  wanaiit  is  insufficient,  and  the  prisoner  mnst  be  1S18» 

discharged.  ,  Let  the  gaoler  discharge  him,  so  far  as  he  n  ^     ' 

is  in  custody  imder  the  commissioners'  warrant,  CaMi 


Since  the  report  of  this  case  was  prepared,  the  Lord 
Chancellor,  with  a  kindness  more  highly  gratifying 
because  unsolicited,  has  conferred  on  the  editor  the 
signal  favor  of  a  communication  of  Lord  NaiiingkamfB 
MSS.  From  that  most  valuable  collection  is  subjoined 
the  following  statement  of  the  precedents  on  the  autho- 
rity of  which  Jenke^s  friends  claimed,  and  of  the  reasons 
that  inclined  Lord  Nottingham  to  withhold,  the  writ  of 
mainprise.  {Fide  ante  p.  14. 15.)  The  editor  has  also  on 
some  subsequent  occasions  availed  himself  c^  the  per* 
nussion  with  which  he  has  been  honored,  to  illustrate 
the  doctrines  discussed  in  the  course  of  these  reports,  by 
a  reference  to  Lord  Nottingham's  decisions. 

<<  The  petition  set  forth  that  Francis  Jenkes  was  a 
prisoner  by  virtue  of  the  warrant  annexed,  for  a  fiu^ 
bailable ;  that  by  the  ancient  usage  of  Chancery,  upon 
putting  in  bail  there,  a  writ  of  mainprise  ought  to  issue, 
directed  to  the  sherifT  or  jailer  to  deliver  the  party  $ 
that  the  petitioners,  being  men  of  good  estates,  cihfrei 
themselves  as  bail,  whereof  they  prayed  the  accq>tance^ 
and  a  writ  of  mainprise  accordingly.  This  petition  was 
accompanied  with  a  note  of  precedents,  viz. 

"  1.  11  E.  8.  pt.  1.  rot.  c/.  Mainprise  in  Chancery  for 
John\Brice,  ranoved  from  IJneoln  to  the  T&wery  to  ap- 
pear coram  concilio  vel  justiciar iis  nostris  vel  alibi  quando* 
cunque  et  ubicungue  adfaciend*  et  recipiend.  quod  per  nos 
veljuitic.  nostras  consideratumjuerit. 

<<  2.  11 JE.  S.pt.  1.  memb.  29.  dors.  rot.  d.   A  writ  of 
G  2  main«o 


«4  CASES  IN  CHANCERY. 

1818.  mainprize  directed  to  the  constable  of  the  Tower j  upon 
^  '  ,  putting  in  bail  in  Chancery,  to  deliver  Bernard  Pouche, 
Case.         committed  for  felony. 

"3.  11  E.  S.  pt.  1.  memb.  28,  dorso^  the  like  directed, 
to  the  steward  and  marshall  of  the  household,  to  deliver 
Richard  Maneywood^  committed  by  his  majesty's  com- 
mand, for  trespass  and  contempt,  tede  19  Martiiy  out  of 
term. 

<<  4.  11  E.S.pt.  1.  m.  28  dorso^  the  like  directed  to 
the  constable  of  the  Tcnt)^,  to  deliver  Henry  CompUm 
committed  for  felony,  teste  26  Martii^  out  of  term. 

<<  5.  11  E.  S.pt.  I.  memb.  23  dorso^  the  like  for  John 
de  Wesenhamf  directed  as  before,  conmiitted  for  felony 
and  divers  excesses,  teste  12  ApriL 

^^  6.  44  E.  S.pt.  1.  m.  the  like  directed  custod.  Forest* 
for  delivery  of  several  persons  committed  for  hunting  in 
forests,  teste  12  November. 

«  7.  44  E.  3.  m.  17.  the  like,  teste  6  May. 

<<  8.  44  £.  3.  III.  10.  the  like»  teste  20  August. 

<<  9.  45  E.  3.  m.  25.  the  like  for  William  de  Charle, 
who  stood  committed  for  divers  felonies  and  deceits  to 
the  King  and  his  son  John  Duke  of  Lancaster^  teste 
12  Junii. 

<<  10.  3  jR.  2.  m.  36.  dorso^  the  like  writ  directed  to 
the  sheriffs  of  London^  upon  bail  put  in  in  Chancery,  to 
discharge  Mich,  de  Swardeston^  and  Johh  Pye^  for  de- 
signing to  go  out  of  the  land  to  prosecute  and  act  many 
things  prejudicial  to  the  king  and  his  people,  teste 
5  December. 

"11.  Simile  directed  Vic.  Norf.  ibm. 

*<  12.  3i2.  2.  m.  25.  dorso^  the  like  in  appeal  of 
'     mayhem,  directed  to  the  sheriff  of  Hertford^  teste  1  Dec* 

<M3.  3  R.  2.  m.  20.  dorso^  the  like  for  deliverance  of 
a  prisoner  out  of  the  Tauoer  upon  bail  put  in,  in  Chancery 
to  appear  coram  consilio  regis  quando  et  quoties  usque prox. 

pente^ 
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peniecosif  et  ad  turrim  reifUrandum  nisi  Judicium  pro  de-       1818. 
UberatUme  sua  redditumjuerit.  CaowLw*! 

<'  14.  SR.2.m.  12.  dorso^  the  like  for  divers  intending         Cuset 
ad  mutiland.  et  interficiend.  directed  to  the  bailiff  of  the 
liberty  of  Westminster^  teste  S  Febr. 

<*  15.  SR.2.m.  11.  dorsOj  the  like  for  divers  persons 
diarged  with  divers  conspiracies,  directed  Vic.  Stfffblk. 

"  16.  S  R.  2.  m.  7.  din-so^  simile  de  incendio  domarum^ 
directed  Vic.  Hertf.  for  Smiih  and  others,  teste 
5  Martii^  nine  of  the  like  together. 

^  17.  S  22.  2.  m.  2.  dorsoy  the  like  directed  to  the  jus-> 
does  of  North  Waksy  for  IMyd^  conunitted  for  felony  and 
trespass. 

<*  18.  S  J3. 2.  m.  1.  dorsOf  supersedeas  ior  Ralph  vicar 
of  Wastddan^  being  aocnsed  by  an  approver  for  robbery, 
granted  upon  bail  in  Chancery,  quia  bonce  fama!* 


'  The  reasons  which  **  moved  Lord  Nottingham  to  de- 
liberate upon  the  writ  of  mainprize,  and  for  the  present 
to  incline  against  it,''  are  thus  stated : 

"  1.  The  writ  de  manucaptione  capienda^  is  grounded 
upon  the  statute  of  Westminster  1.  c.  15.,  as  to  criminal 
cases;  for  as  to  civil  cases  there  is  such  a  writ  at  the 
common  law,  but  the  application  of  it  to  criminal  cases 
is  merely  by  force  of  the  statute. 

*<  2.  That  statute  was  made  to  provide  for  the  bail- 
ment of  those  who  by  the  sherifife  or  lords  of  leets  or 
others,  who  had  liberties  of  infangthef  and  ouffangthef, 
were  kept  in  prison  for  small  felonies. 

"  3.  The  first  line  of  the  statute  is  pur  ceoque  viscounts 

et  autres  queux  ont  prises  et  retenus  in  prison  gents  rettes 

dejehnw ;  for  before  the  statute,  and  long  after,  the  she- 

G  8  xifSi 
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1818.       rifl&  In  their  turns  by  warrant  of  the  King^s  writ  or  com- 
Cltcmi/Bt's    ^^^^^^  ^^^  ^^  many  indictments  of  felony. 

Case.  <<  4.  The  mischief  recited  in  the  preamble  was  that 

ihese  sheriffi  and  others  did  (what  they  pledsed)  bail 
those  who  were  not  bailable  for  moneys  and  kept  in 
prisoh  those  who  Were  bailable  out  of  nialice. 

**  5.  Then  the  statute  proceeds  to  define  the  cases  of 
felotiies  bailable  and  not  bailable. 

*^  6«  And  then  the  writ  de  manucaptione  capienda 
came  to  be  applied  to  these  cases ;  and,  as  if  there  had 
nevei'  been  any  such  writ  before,  the  Register  270.  b, 
lAyd  it  down  for  a  gmeral  nde,  omnia  brevki  de  manu-^ 
captione  fient  sup.  stat.  JV.  1.  c.  15.,  which  must  be  un- 
d^stOod  of  criminal  cases  only^ 

^  T.  The  writ  which  pursues  the  statute  always  re- 
cites a  Mony,  and  an  indictment  or  inquisition  thereon 
founded,  and  a  tender  of  bail  below  which  has  been  re- 
fused, and  then  commands  bail  to  be  taken,  if  there  be 
no  other  case  of  imprisonment  but  the  felony  aforesaid. 
Vide  Reg.  and  F.  N.  B. 

**  B.  Then  canie  the  statute  of  28  JS«  8.  c.  9.  which 
taked  away  all  power  from  the  sheriffs  to  take  indict- 
ments in  their  tou/ns,  by  the  King^s  writ  or  by  commis- 
sioni 

'<  9<  And  now  Fitzherhert^  and  my  Lord  Coke  are 
both  agreed  that  the  statute  of  28  E.  d.  has  by  conse- 
quence repealed  the  writ  de  manucaptione  capienda^  {a) 
as  to  criminals ;  and  with  them  agrees  my  Lord  Chief 
Justice  Hale  in  a  little  compendious  manual  of  crown 
leaiuing  written  by  him^  a  copy  whereof  is  in  many 
hands*  {b) 

{a)  ^  Nota^  the  writ  de  ddio  et  {b)  HM%   Siunniaty   of  the 

^ia  was  also  I'epealed  by  SS  E.  5. ;  Pleas  of  the  Cro wd,  l  04«  ;  in  his 

btit  because  it  was  given  by  Ifflg.  larger  treatise,  however.   Lord 

ChariOf  c.  26. » so  it  is  revived  by  Haie  mentions  some  exceptions. 

42  i?.  5.  which  repeals  aU  laws  History   of  the   Pleas   of   the 

Sgtlnst  Mag.  Charta:'  Crown,  ii.  14 1  ^  1 45. 

« IS.  And 
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^*  18.  And  yet  Fitsherbert  for  leammg  sake  pfoteeds       1818. 
to  comment  upon  this  writ,  as  he  does  also  upon  the    *!  ^IjI  4 
writcie  oiio  et  aiia  and  many  others  that  ttre  expil^ .        Cfise, 
which  led  many  men  into  mistake  who  look  upon  hilli 
as  a  writer  in  Henry  the  Eighth's  time^  but  peueti^te  no 
fiurther  into  the  matten 

*<  11.  While  the  writ  was  in  use^  the  pnUtide  was 
not  to  put  in  bail  in  Chancery^  but  to  have  a  wtit  botk 
thence,  conunanding  others  to  take  bail* 

<<  18.  And  yet  no  doubt  there  always  was  and  still  is 
a  writ  de  mattwaplume  eapienia  at  the  common  law  iti 
civil  cases.  As  when  erroneous  judgment  is  glten  be* 
low,  this  writ  lies  to  keep  a  man  out  of  prison^  while 
he  prosecutes  his  writ  of  fklse  judgment;  so  if  a  man 
brings  an  appeal  of  mayhem,  and  be  arrested  in  an  in*  . 
ftrior  court  upon  process  frivolous  on  purpose^  to  hinder 
that  prosecution,  this  writ  lies ;  F.  N.  J3. 350.  k«  h  Meg. 
972.  The  same  Writ  might  abo  have  been  issued  at 
the  commonbw,  in  all  cases  where  a  man  was  arrested 
in  debt  or  trespass,  or  indicted  of  trespass  jP.  N.  B.2BI. 
\h  iiqff.  273*  a.  f  but  this  is  now  supplied  by  98  H.  6« 
cap*  9. 

^  l&i  And  in  some  ciril  cases  a  man  may  come  intd 
Chancery  and  voluntarily  tender  bail,  and  shall  have  a 
writ  to  be  disehaxged  of  his  imprisonmentt  As  where  a 
capias  upon  a  statute-^merfdiant  sued  out  of  Chancefyi 
and  the  cognisor  comes  and  shows  how  he  has  paid  part 
and  has  a  release  for  the  rest^  and  brings  his  maltt'^ 
pernoTB  with  him  to  be  bound  body  for  body,  he  shalJ^ 
upon  that  manucaption  so  taken,  have  a  writ  to  be  dis*' 
charged.    F»  N.  B.261.  d.  Beg.  27S.  a.  b. 

**  14.  So  likewise  in  some  cases  which  look  like  crimi* 
nal;  as,  if  a  fir  exeat  regmm  or  a  general  suppUaxmt  be 
awarded ;  if  the  par^,  instead  of  putting  in  bail  before 
the  sheriff  or  the  justices^  will  come  into  the  Chancery 

G  4  and 
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1818.       and  tender  bail,  which  is  there  accepted,  no  doubt  he 

J_^  ^     ,      shall  be  discharged  by  writ  firom  his  imprisonment;  for 

CaM.        in  all  these  and  the  like  cases  the  Chancery  works  upon 

its^,  and  does,  as  all  other  courts  may  do,  quicken  or 

stop  their  own  proceedings. 

*<  1 5.  But  then  the  question  is  reduced  to  this,  whether, " 
by.  the  ancient  common  law,  there  be  a  standing  power 
residing  in  Chancery  to  accept  bailable  cases,  and  to 
discharge  all  imprisonments. 

^*  16.  For  the  power  of  doing  it  by  the  writ  of  main- 
prize,  which  is  founded  on  W.  I.  c.  15.,  is  agreed  on  all 
hands  to  be  taken  away  by  28  Ed.  S.  c.  9. 

<*  17.  It  seems  notreasonahle  to  believe  that  any  such 
power  should  remain  in  Chancery,  either  by  common 
law  or  by  statute:  )st.  From  the  non-user  of  it  these 
800  years;  for  Bichard  the  Second  began  his  reign  anno 
1S77»  and  yet  no  precedent  of  it  is  offered  since  8  R.  2. 
2.  The'  precedents  between  28  Ed.  8.  and  8^2.,  are 
to  be  imputed  to  the  strong  current  of  former  practice, 
it  being  some  considerable  time  before  it  began  to  be 
understood  that  the  statute  of  Ed.  8.,  had  repealed  the 
writ  of  mainprize,  viz.  not  till  S  jR.  2.  S.  The  prece- 
dents before  that  time  are  fbr  the  most  part  such  as 
concern  indictments  for  felonies  and  great  oflfences. 
4.  The  case  of  JP.  N.  B.  250.  C,  where  a  man,  taken  by 
the  king^s  commission,  and  upon  tender  of  bail  in  Chan- 
cery by  his  friends,  had  a  writ  of  mainprize,  is  of  the 
same  nature;  for  it  is  not  meant  of  a  commitment  by 
the  King,  but  by  commissioners  of  oy^r  4r  terminer^  as 
appears  bythei?^gu^^,271*a.b.,  fromirfiencethatcase 
is  taken,  and  is  the  only  case  of  that  kind  which  is  ex- 
tant in  the  Register. 

'*  1 8.  And  it  seems  less  reasonable,  if  such  a  power  there 
were,  that  it  should  extend  to  commitments  by  the  King 
in  council :  ] .  Because  if  the  writ  of  mainprize  desired 

be 
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be  fcoDiied  upon  the  statute  oi  Weshn.  1.  e.  15.,  then  it  1818. 
is  plain  the  statute  begins  with  persons  of  an  inferior  Q^^y^nx^^^ 
nature;  pur  ceoqae  viscounts  et  atUersj  and  so  can  never  Case, 
extend  to  persons  of  a  higher  rank  and  order,  viz.  lords 
of  the  council,  &c.  2.  If  the  writ  desired  be  founded 
upon  the  common  law,  or  upon  the  general  maxim,  that 
whenever  a  statute  gives  a  remedy,  there  the  Chancery 
ouj^t  to  fiume  a  writ  upon  it,  then  it  must  be  observed 
that  it  was  never  yet  so  practised,  though  there  have 
been  very  frequent  occasions  for  it.  6  Jac.  B.  JR.  Cro. 
2199  Mdi^  case,  committed  by  the  Lord  Chancellor  for 
certain  matters  concerning  the  King ;  and  again  4  Car.  1 . 
Cro.  238,  Chambers^  case,  who  was  committed  by  the 
council  in  the  long  vacation,  yet  no  attempt  to  get  out 
bywritofmainprize,  though  several  petitions  were  un- 
suocessfiil;  and  long  before^  viz.  P.  9  Eliz.^  Etch.  Constat 
hle^  committed  to  the  Tower  per  dominos  privati  consilii^ 
never  asked  a  writ  of  mainprize,  nor  could  be  bailed  tffl 
he  brou^t  his  habeas  corpus.  So  Hilary ^  40  Eliz.y 
Edaard  Harcotj  committed  per  dominos  privaii  consUiif 
never  attempted  to  get  out  any  otherwise  than  by  habeas 
corpusj  vide  Sir  Fra.  Moor,  813.  pi.  52. (a);  and  the 
twelve  precedents  cited  by  Mr.  Sekten  (at  the  confer- 
ence in  the  Painted  Chamber)  (i),  when  persons  com- 
mitted by  the  privy  council  were  bailed  upon  habeas 
corpus  brought,  do  all  prove  that  a  writ  of  mainprize 
was  not  then  dreamed  of  or  thought  practicable.  Of 
these  the  fourth  and  fifth  were  in  the  time  of  Queen 
Maty  $  the  sixth,  seventh,  eighth,  ninth,  and  tenth,  in 
time  of  Queen  Mizabeth ;  the  eleventh  and  twelfth  in 
time  of  King  James^  but  the  first  was  in  18  Ed.  3.,  upon 
a  commitment  by  the  King  under  his  great  seal  to  the 

(a)  Probably  S39.  f/.  182.  {h)   5  H(noeW%  State  Trials, 

$7^los, 

Tmer^ 
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IB  18.  Towetf  when  the  writ  of  mainprke  Was  trndoubtedly  hi 
Q^^f^  force,  and  might  hftye  bectt  had  iti  Chahfcery  if  the  kw 
Case.  had  extended  it  to  such  cothmitments ;  bat  there  the 
bailment  was  upon  a  rettirn  into  JB.  it.,  which  may  serve 
to  answer  the  precedent  of  1 1  £.  S.  nii  S8.  cited  before. 
S.  If  a  man  be  imprisoned  by  cdmmtod  of  the  King, 
suppose  the  comnland  unlawful^  yet  he  cannot  be  d^ 
lirered  by  a  writ  de  ktHHine  replegiando ;  but  jUstlee  l»hall 
be  done  by  the  superior  edUrts  Upon  a  habeas  carpus. 
2  InsU  187.  How  yain  were  this  law,  if  he  xnight  get 
out  by  mainprise  In  the  ine^ntime  i  4.  For  mainprise 
is  a  greater  liberty  than  btkil :  he  that  is  bailed  is  still  in 
the  custody  of  his  bail;  but  he  that  is  mainprized  is  ab- 
solutely at  large :  again,  bail  in  criihinal  cases,  is  an  un- 
dertaking body  for  body,  and  in  titil  ctoes  is  an  Under- 
taking to  pay  the  condemnatidn ;  but  mainprize  is  no 
more  than  an  undertaking  in  a  sum  certain  i  see  SS  & 
II6-B.  F.  Muinprize^  12^  18.  arg.  d^hab.corp.  62.  68.69. 
5.  The  statute  17  Car.  1*  t^op^  14.  {a)  enacts,  that  the 
judges  of  the  C.  B.  as  well  as  the  B.  R.  may  grant  Aa- 
beas  corpusj  that  the  prisoner  shall  be  btiiled  or  re- 
manded within  three  days  after  the  return,  otherwise 
the  Judge  shall  forfeit  treble  damages :  in  this  great  zeal 
for  public  liberty,  how  was  it  possible  they  shoilld  for- 
got to  require  the  Chancellor  also  tb  make  speedy  de- 
liverance in  vacation,  by  writ  of  maiiiprize,  if  any  such 
power  had  been  in  him  ?  6.  When  the  writ  of  main- 
prise did  lie,  the  body  bf  the  writ  always  supposed 
that  bail  had  been  first  refused  beldw ;  no  man  was  to 
come  into  the  Chancery  ^?er  saUum^  attd  turn  this  Court 
into  a  cdurt  of  gaol-ddivery*  7.  In  all  the  debates  in 
parliament  touching  personal  liberty^  no  mcUi  ever  men- 
tioned this  way  of  coming  out ;  not  Noy,  nor  Selden^  nor 

(a)  16  Can  1.  c,  \0. 

any 
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any  -who  argued  the  habeas  corpus  case ;  nay,  my  Lord 
Cokey  who  strained  a  point  so  far  as  to  hold  that  a  ha- 
beas carpus  might  be  had  in  Chancery  in  the  vacation, 
never  stirred  this  pohit,  which  surely  he  would  not 
have  overseen ;  and  2  Inst.  190.|  holds  the  contrary,  and 
the  writ  of  mdnprize  to  b^  repealed.  8.  If  thi^  ck^ul'^e 
nmy  be  taken  in  Chancery,  it  may  Pts  tr^ll  be  in  teftn 
time  as  in  vacation,  and  then  to  what  purpose  Were  all 
these  contentions  these  last  sixty  years,  about  the  right 
and  remedy  of  habeas  corpus,  if  the  remedy  by  main- 
prize  in  Chancery  were  still  extant,  for  that  iA  touch  the 
better  of  the  two  ?*  (a) 


1818. 


Cbowley's 
Case. 


(«)«'JVirffl,  the  statute  of  5  H.  4. 
c.  10.  eilftCts,  tliat  nohe  be  Itti^ 
^riaoaed  bj  any  justice  of  peacd 
bot  in  the  county  gaol,  to  the 
end  they  might  have  their  trial 
at  the  next  gaol  ddlvery,  or  ses* 
fiioos  of  the  peace ;  so  not  ex- 
teniled  to  imprisonment  by  supe- 
rior judges;  but  2  Inst  45.  can' 
troy  some  say  it  extends  to  all 
other  judges  and  justices^  for  two 
reasons :  1 .  Quia  act  declaratoiy : 
S.  Qioa  rofto  leg^  est  generaMs : 
Nioia,  he  does  not  say  it  is  his 
otvti  opinion;  et  nM  Utidetn, 
he' mentions  the  writ  de  bono  H 
wuthp  which  was  a  writ  that  lay 
to  the  justices  of  gaol-delivery, 
to  command  them  to  deliver  the 
gaol  of  A,  B.}  in  which  writ 


there  is  always  a  clause,  ri  A.  B, 
eapiui  e$  detentui  m  gank  pro 
morte  C.  D,  et  non  per  aUquod 
tpeciaie  mandaium  nottrum,  tunc 
deliberetu,  j-c. ;  which  eJtception 
shoWs  thafc  with  such  as  were 
committed  per  ipeciale  mandih 
tuniy  the  gaol-delivery  justices 
had  nothing  to  do.  Etnota^  the 
statutd  6  lt.4.  c.XOi  cantiot  ex- 
tttid  to  all  Imprisonmenis,  for  it 
saves  to  the  lords  and  others 
who  have  gaols,  their  franchises. 
9  Co.  119.,  Sanchaf^s  case;  and 
the  preamble  shows  the  griev- 
ance, viz*  that  constables  of  cas- 
tles being  justices  of  peace,  used 
to  imprison  men  irl  their  castles; 
so  this  statute  not  meant  of  all 
kind  of  imprisopment*" 
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Rolls* 

June  29.  WALTER  V.  HODGE. 


THE  decree  in  this  cause,  dated  the  14th  of  ATay, 
1816,  declared  that  the  wiU  of  12.  P.  Hodge  ouirfit 


A  gia  by  a 

w?fe^dthwM  *      ^^^^»  declared  that  the  wiU  of  fi.  P.  Hodge  ought 

a  (fofin/io  mor*  to  be  established,  and  the  trusts  thereof  carried  into 

a  d^olkl  inter  execution,  and  durected  a  reference  to  the  Master  to  take 

vtvot  to  her       the  usual  account  of  the  testator's  personal  estate  not 

ceDftT&tfi  use 

m^t  be  e»- '  specifically  bequeathed,  against  the  Defendants,  Martha 

SdSSb^  firo%e,  Edward  Dadley,  and  Thomas  Hudson,  his  exe- 

yond  suspi-  cutrix  and  executors. 

cion:  a  claim 

of  that  nature 

negatived.  An  order  of  the  22d  of  March^  1817,  on  the  appli- 

anfbylbe?^'  ^^^^  ®^  *^  Defendant  Martha  Hodge,  directed  that 
answer  having  the  Master  should  be  at  liberQr  to  make  a  separate 
froin  her^tts-    ^^V^^  ^^  ^^  expense,  as  to  the  personal  estate  of  the 

band  as  an        testator,  possessed  by  her. 
absolute  (jofia. 
Homier  vivos 

^^^he^^       By  his  separate  rqwrt  of  the  8th  o( May,  1817,  the 

evidence  can     Master  charged  the  Defendant  Martha  Hodge,  with 

iSfh^aT  receipts  to  the  amount  of  337/.  185.  "id. 

^a  donatio  mor* 

mta!^  To  this  report  the  Plaintiff  excepted,  on  the  ground 

that  the  Master  had  not  charged  the  Defendant  Martha 
Hodge,  with  the  sum  of  600/.,  being  the  amount  of 
sundry  bank-notes  belonging  to  the  testator  at  the  time 
of  his  decease,  and  possessed  by  her. 

The  evidence  on  the  subject  of  the  exception,  con- 
sisted of  tlie  answer  of  Martha  Hodge  to  the  original 
bill,  and  the  deposition  o(  Alice  Mason. 

By  her  answer  the  Defendant  stated,  that  the  testator, 
some  short  time  before  bis  death,  gave  to  her  a  book 

containing 
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oontaming  bank-notes  to  the  amount,  in  the  whole,  of  1818 
sod*  or  thereabout,  but  she  could  not  recollect  the 
eacBct  amount ;  and  the  testator  at  the  time  he  gave  the 
bank-notes  to  the  De£sndant,  informed  her  they  were  for 
her  own  private  use,  and  that  he  gave  them  to  her  to  be 
at  ber  own  disposal,  or  used  expressions  to  that  effect : 
die  answer  also  stated,  that  during  the  lifo-time  of  the 
testator  the  Defendant  expended  in  various  ways  some 
part  of  the  bank-notes,  and  at  the  time  of  his  death  some 
of  them  r^nained  in  her  possession ;  and  that  she  con- 
sidered such  bank-notes  as  her  own  separate  property, 
and  expended  them  for  her  own  private  use,  and  was 
wholly  ignorant  that  they  legally  were  the  property  of 
the  testator  at  the  time  of  his  death. 

jtUce  Mason^  the  niece  of  Martha  Hodge^  deposed, 
that  she,  being  upon  a  visit  at  the  house  of  the  testator, 
about  eleven  days  prior  to  his  death,  saw  him  take  out 
of  his  coat-pocket,  and  deliver  into  the  hands  of  the  De- 
fendant Martha  Hodge j  a  black  leather  note-case,  con- 
taining some  Bank  of  England  notes,  but  the  amount 
thereof  she  did  not  know;  that  the  testator,  when 
he  so  delivered  the  note-case^  and  Bank  of  England 
notes,  told  Martha  Hodge^  in  the  hearing  of  the  wit- 
ness, that  if  any  thing  should  happen  to  him,  the  con- 
tents of  the  note-case  were  hers,  or  expressed  himself 
to  that  effect;  that  she  could  depose  that  the  contents 
of  the  note-case  consisted  of  Bank  of  England  notes,  by 
reason  that  upon  Martha  Hodge  opening  the  note-case, 
almost  immediately  afterwards,  to  put  in  other  Bank  of 
England  notes,  the  witness  saw  some  Bank  of  England 
notes  in  the  note-case;  that  the  testator,  on  the  day  on 
which  he  delivered  the  note-case,  and  the  first-mentioned 
Bank  oiEfigland  notes,  to  Martha  Hodge^  had  been  to 
the  Bank  oi  England  for  the  purpose  of  selling  out,  and 

the 
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1818.  the  witness  believed  that  be  did  gdl  out,  some  paxt  of 
his  property  in  the  public  funds ;  and  it  being  then  a 
rainy  day,  and  the  testator  being  wet  with  the  raiui  he  took 
hia  coat  off  and  delivered  it  to  the  witness,  immediately 
after  he  had  delivered  the  note*case,  and  first*mentioned 
Bank  of  England  notes,  to  the  Defendant  Martha  Hodgej 
that  instantly  after  he  had  so  delivered  his  coat  to  the 
witness,  he  took  some  Bank  of  England  notes,  but  the 
amount  thereof  she  did  not  know,  out  of  his  said  coat 
pocket,  and  delivered  the  same  to  the  defendant  Martha 
HodgCy  at  the  same  time  saying  to  her,  in  the  hearing 
of  the  witness,  ^^  These,"  (meaning  the  Bank  oi England 
notes,)  *^  are  to  be  yours  also,"  or  expressed  himself 
to  that  or  the  like  effect  \  and  the  Def<^dant  Martha 
Hodge  thereupon,  in  the  presence  of  the  witness,  opened 
the  note-cnie^  and  put  the  Bank  of  England  notes 
therein*  The  witness  also  stated,  that  the  testator  was 
not  at  the  iisD%  when  he  so  delivered  the  note^ease  and 
Bank  of  England  notes  to  the  Defendant  Martha  Hodge 
in  good  health,  but  was  then  and  for  some  time  previous 
thereto  had  been  in  an  indifferent  state  of  health ;  neveiw 
theless,  as  appeared  to  the  witness,  and  as  she  believed, 
the  testator  was  in  bis  perfect  senses  and  knew  what  he 
was  doing,  and  was  not  firom  illness,  or  any  other  cause, 
insensible,  or  incapable  of  distinguishing  what  he  did; 
and  that  she  understood  from  the  expressions  ad- 
dressed by  the  testator  to  the  Defendant  Martha 
Hodgej  at  the  time  he  so  delivered  the  note<case  and 
the  Bank  of  England  notes  to  her,  that  he  intended 
that  the  Defiandant  Martha  Hodge  should  keep  the  note- 
case, and  all  the  Bank  of  England  notes,  for  her  own 
use  in  case  of  his  death. 

Mr.  Hart  and  Mr,  Wingjteldf  in  support  of  the  er- 
caption.    There  is  no  evidence  that  the  gift  waa  made 

in 
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in  contexnplation  of  death.  It  is  therefore  a  mere  d6» 
natio  inter  vivos^  and  void  as  an  immediate  gift  by  a 
husband  to  his  wife  for  her  separate  use* 

Mr.  Bdl^  Mr.  Shadwlk  and  Mr.  GirdMone^  for  the 
report. — 

The  gift  is  a  donatio  mortis  causa.    Justinian  Inst, 
lib.  2.  tit.  7.    Bractouy  lib.  2.  c.  26.  (a)     It  is  not  ne- 


1818. 


{a)  **  Est  autem  inter  alias 
donatioDes  donatio  mortis  causa, 
qiias  morte  confirmatur,  cujus 
tm  sunt  species,  una  cum  quis 
nolle  praesends  mords  periculi 
oetu  oonteritur,  sed  sola  cogi- 
tatione  mortalitatis  donat:  alia, 
com  qois  imminente  pariculo 
mortb  commotusi  ita  donat>  ut 
staftim  fiat  accipiends ;  tertia,  ut 
si  quis  commotus  periculo,  non 
dat  sic  ut  stadm  fiat  aceipienti% 
ted  tunc  demum,  cum  mors  fuerit 
insequuta.  Etmorus  causa  do- 
natio potest  esse  multiplex,  ut 
si  quia  contcmpladone,  yel  sus* 
pidone  mordsy  alicui  dat,  cujus 
modi  donadones  seepe  fiuut  ab 
aegrotandbos,  vel  ab  eis  qiii  in 
adan  sunt  ituri,  vel  per  mare 
nafigaturi,  Tel  perc^gre  profec- 
turi,  et  in  se  tacitam  habent 
coodidonem,  ut  hujusmodi  do- 
Mdones  revocentur,  si  aegrotus 
.  eonraluerity  li  miles  ab  aoie  re- 
cBerit,  si  nauta  a  aayigadone, 
et  per^rinus  a  peregrinadone. 
Et  donadones  quse  sic  fiunt  prop- 
ter mords  suspicionem,  morte 
testatoris  confirmantur,  et  sic 
finnt,  ut  siquid  humanitus  con- 
dgerit  de  testatore,  habeat  is, 
cui  legatum  est,  legatum,  si  au- 
tem  convalescatj  redneat^   vel 


rehabeat  legatum,  vel  si  prius 
moriatur  iile  cui  legatum  est. 
£t  d  duo,  qui  sibi  invicem  mords 
cau«a  doQUTertnt  pariter  decesh 
serint,  neutrius  lucres  repetet, 
quia  neuter  altenun  supervixit 
Et  est  re  vera  talis  donado  mor- 
ds causa,  eum  testator,  rem  1&> 
gatam  se  ipsum  magis  habere 
Yoluerit,  quam  eum  cui  legate 
fherit,  et  eum,  cui  legata  est, 
magis  quam  hceredem  suum.  8i 
autem  sio  donetur  mortis  causa, 
ut  nuUo  casu  revocetur;  causa 
donandi,  rongis  est  quam  mortis 
causa  donatio,  et  ideo  perinde 
haberi  debet,  sicut  alia  quiavis 
inter  viyos  donado,  et  ideo  inter 
yiros  et  uxores  non  yfilct.  Mor- 
ds causa  donare  licet,  non  tantum 
infirmac  yaletudinis  causa,  sed 
periculi,  et  propinquae  mords,  ab 
hoste  vel  a  pnedonibus,  yel  ob 
hominis  potends  crudelitatem, 
yel  odium,  ant  causa  nayigadonis, 
yel  peregrinadonis  imminente, 
aut  si  quis  fuerit  per  insidiosa 
loca  iturus,  haec  enim  omnia  in- 
stans  periculum  demonstrayit.** 
fol.  60,  a.  This  passage  is  com- 
piled chiefly  from  the  authorides 
in  the  Civil  Law.  Inst.  lib.  2. 
tit.  7.    Dig.  lib.  39.  tit.  6. 

cessaiy 
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1818.  cessaiythat  such  a  gift  should  be  made  in  extremis  s 
the  donor  died  on  the  eleventh  day  after  the  transaction^ 
and  his  expression  **  in  case  any  thing  should  happen 
to  him,"  refers  the  gift  explicitly  to  the  probability  of 
his  approaching  decease.  Hill  v.  Chapman  {a\  Ward 
V.  Turner  (6), 


The  Master  of  the  Rolls. 
Jid^  1.  I  collect  from  the  proceedings  in  this  case,  that  the 

Plainti£  were  not  able  to  prove  the  receipt  of  these 
notes  by  Mrs.  Hodge  except  from  her  answer,  and  were 
therefore  under  the  necessity  of  reading  it :  the  decree 
is  drawn  up  on  reading  the  answer.  All  the  passages 
which  it  contains,  therefore,  must  be  taken,  as  well  those 
in  her  &vour,  as  those  against  her.  The  question  of 
the  validity  of  the  gift  depends  on  the  account  p^ven  by 
the  Defendant  in  her  answer,  and  by  the  witness  Alice 
Masonj  in  her  deposition.  There  is  no  other  material 
evidence. 

The  account  which  the  Defendant  has  given  is,  that 
it  was  an  absolute  gift  to  take  e£Pect  immediately :  not  a 
word  is  introduced  to  make  it  a  conditional  gift,  de- 
pending on  the  testator's  living  or  not  living,  and 
postponing  the  enjoyment  till  after  his  death.  It  is 
expressed  to  be  a  present  absolute  gift,  vesting  imme- 
diately, over  which  she  had  an  instant  right  of  disposition, 
and  of  which  she  did  in  part  dispose  during  the  life  of 
the  testator.  This  statement  in  the  answer  differs  ma- 
terially from  the  deposition  of  Alice  Mason.    One  re- 

(a)  S  Bro.  a  C,  61S.  (b)  3  Vcs.  451. 

presents 
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presents  the  whole  of  the  gift  to  consist  of  the  book  1818; 
containing 600/^  as  one  entire  gift;  the  other  represents 
two  distinct  gifts,  with  an  interval,  during  which  the 
testator  took  off  his  great  coat,  and  afterwards  delivered 
notes  not  contained  in  any  book.  A  more  material 
variation  is,  that  Alice  Mason  introduces  words  which 
make  the  gift  conditional^  tiiat  is,  **  in  case  any  thing 
should  happen  to  him ;"  qualifying  it  not  as  an  absolute 
gift  in  all  events,  but  only,  for  so  the  expression  must 
be  understood,  in  case  of  his  death.  The  question  is^ 
i^ether  from  the  accounts  so  given,  the  master^s  report 
has  drawn  the  right  conclusion? 

On  principle,  it  is  quite  clear,  thai  a  claimant  in* 
sisting  on  a  parol  gift  of  this  nature,  not  contained  in 
any  will  as  a  legacy,  must  establish  a  dear  and  satis- 
&ctory  case.  If  the  daim  rested  only  on  the  account 
given  by  Mrs.  Hodge,  it  is  an  ab^Iute  gift  from  a  hus- 
band to  his  wife  during  coverture,  without  the  interpo- 
sition of  trustees ;  handing  over  property  which  she  was 
to  apply  to  her  separate  use,  and  which  she  considered, 
herself  at  liberty  so  to  apply  immediately.  There  is 
great  difficulty  in  establishing  such  a  transaction. 

But  the  gift  is  claimed  as  a  donatio  mortis  causa ;  a 
claim  which  seems  to  be  advanced  subsequentiy  to  the 
answer;  for  that  contains  not  a  word  intimating  that 
the  wife  understood  the  gift  to  be  cooditional,  which  is 
essential  to  a  gift  mortis  causa ;  but  on  the  contrary  she 
claims  it  as  an  absolute  gifl,  and  accordingly  disposes 
of  some  part  of  it.  A  witness  has  however  been  exa- 
mined in  the  cause,  and  one  difficulty  is,  whether  it  is 
competent  to  the  Defendant  to  prove  a  case  at  variance 
with  the  statement  in  her  answer?  The  conditional  gift 
described  in  the  deposition,  is  a  totally  different  case 

VuL.  II.  H  from 
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1818.  &om  the  absolute  gift  chiuDed  jn  the  pleadxngs.  In 
limine  therefore  occurs  the  difficuhy  of  reodving  the 
evidence  of  AUce  Mason  without  a  basis  laid  for  it  m 
the  pleadings.  How  that  can  be  permitted  I  do  nok 
immediately  see.  Bui  what  is  the  account  which  she 
has  given  ?  Her  evidence^  if  taken  alone,  cannot  possibly 
siDstain  this  claim.  She  proves  only  the  delivery  of 
some  notes,  she  knowq  not  the  amount;  she  says  theie 
were  two  separate  and  dbtinct  gifts*  Sup{x>sing  the 
second  gift  postponed  the  right  to  die  notes  till  the  event 
of  death,  and  gave,  it  only  in  that  event,  the  question 
would  be  whether  this  faUs  within  tbe  authorities  on 
the  subject  of  donations  mortis  causa. 

I  have  looked  through  the  cases  on  that  subject,  which 
are  not  numerous.  That  which  api»oaches  nearest  to 
the  present  is  Ltawson  v.  Lawson  {a) ;  and  the  next  is 
Miller  V.  MiUer.  (6)  That  part  of  the  decision  in  Zow- 
son  V.  Lawsorif  on  which  Lord  Hardwicke  has  re- 
marked {c)  that  he  felt  some  difficulty  in  understanding 
jt,^  is  explained  by  a  reference  to  the  registrar's  book,  in 
the  subsequent  case  of  Tait  v»  HilberL  {d)  The  whole 
doctrine  on  the  subject  of  donations  mortis  causa  has 
been  discussed  by  Lord  ffardwicke in  Ward  v.  Turner {e); 
in  which  he  determined  that  the  subject  of  the  gift 
must  be  delivered  by  the  donor;  saying,  that  was 
what  distinguished  it  from  a  legacy,  which  is  deli- 
vered by  the  representative.  In  the  next  place,  the 
gift  must  be  conditional;  that  is,  depending  on  the  event 
of  death.  The  three  sorts  of  donations  mortis  causoy 
and  the  difficulties  concerning  the  definition,  are  com- 
pletely explained  in  Tait  v.  HiWert^  by  Lord  Loughs 

(«)  1  p.  W.  441..  (rf)  2  Firj;  jqn.  ISO., 

lb)  3  P.  W.  356,  {e)  2  Ve*.  43i, 

(c)  S  Vei.  441. 

boroughy 
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boroughf  who  examined  the  civil  Ym^  and  gtves  the  true        Ifllfl. 
definition,  (a) 

Many  coodidonsy  you  obaerte^  aocompaoay  donatiani 
mortis  causat  if  the  donor  reooversi  if  he  repenta  \Ab 
gifi»  if  the  donee  dies  before  him :  the  pifopertjr  b  not 
vested  absolutely  till  after  death.  The  Lord  Chancellor 
nqradved  the  claim  in  that  case»  considering  it  as  a  gift 
to  take  effect  immediately,  and  therefore  not  a  oonditional 
donation  mortis  causa. 

It  becomes  the  Court  to  recollect  the  prindplea  stated ' 
by  Lord  Hardwicke  in  Ward  v«  Turner  (6),  who  lamoxti 
that  the  statute  of  frauds,  which  imposes  rigorous  re* 
strictions  on  nuncupative  wills,  had  not  abolished  gifts 
of  this  nature;  to  consider  to  what  peijury  such  gifttf 
may  aflford  occasion,  and  how  nearly  they  amount  to  ast 
evasion  of  the  statutory  precautions  against  nuncupative 
wills.  It  is  quite  evident  that  if  too  much  fiMilily  ia 
afforded  to  donations  mortis  causae  a  door  is  opened  to 
elude  the  statute.  Lord  Hardwicke  seems  to  think  one 
witness  not  sufficient,  remarking  that  the  Eoman  law 
required  five  witnesses  (c);  afterwards  he  says,  if  the  case 
depended  at  all  on  the  question  of  &ct,  he  should  not 
venture  to  determine  it,  but  send  it  to  an  issue.  In  the 
result  he  decided  not  on  the  &ct  but  on  die  law,  being 
quite  dear  that  there  was  not  a  sufficient  deHveiy. 

HiU  V.  Chapman  {d)  has  not  carried  the  doctrine  far^ 
ther :  The  Lord  Chancellor  there  acted  upon  the  report 
of  the  Master  as  to  the  fact,  concerning  which  there 

(a)  The  Maiter  of  the  BoiU        {h)  9  Yes.  431. 
here  read  seveml  passages  from        {c)  An  innovation  otJtutiman* 
tke  jadgmenl.    t  Tm. juo.  1 19.,    Cod,  Ub.  s.  Hi.S^.  1 4. 
isa  id)  2  Bro.  a  C.  SIS. 

H  2  seems 
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181^.       seems  not  to  have  been  any  doubt,  and  the  law  fol- 

•^  lowed.     To  prove  the  fact  the  authorities  appear  not  to 

9.  require  a  plurality  of  witnesses,  but  only  that  the  proof 

HoDQM.       jjg  satis&ctory;  nor  is  it  necessary  that  the  donation 

should  be  in  the  last  illness;  it  is  sufficient  if  made 

in  contemplation  of  death,  and  on  the  conditions  stated. 

To  apply  these  doctrines  to  the  present  case.  It  is 
evident  that,  as  stated  by  the  Defendant  in  her  answer,  the 
gift  possesses  none  of  the  essential  requisites  of  a  donation 
mortis  causa.  It  had  no  reference  to  death ;  certainly 
it  is  not  necessary  that  there  should  be  in  words  a  re- 
ference to  death,  circumstances  may  supply  it;  as  when 
a  inan,  an  hour  before  his  decease,  made  a  gift  the 
better  to  provide  for  his  wife :  but  here  a  person  who 
had  been  in  a  situation  to  sell  stock,  returning  without 
being  visited  by  any  illness  at  that  time,  takes  bank- 
notes out  of  his  pocket,  and  gives  them  to  his  wife, 
for  her  own  use.  What  is  there  to  render  this  a  do- 
nation mortis  causa  ?  Not  a  single  circumstance  which 
characteri^s  these  gifts,  except  the  traditio,  occurs  in 
this  account. 

The  deposition  o(  Alice  Mason  is  too  vague  to  prove 
any  thing,  stating  no  amount,  but  only  the  delivery  of 
some  notes  inclosed  in  a  case.  It  describes,  indeed, 
a  conditional  gift,  but  wants  a  fixed  quantum ;  and  it 
differs  in  material  circumstances  from  the  Defendant's 
statement.  All  the  minutiee  of  such  transactions  are  to 
be  examined;  the  effect  depends  on  every  word  and 
minute  act. 

In  such  a  case,  which  as  a  precedent  requires  much 

caution,  I  cannot  say  that  I  am  satisfied  that  the  party 

has  properly  established  her  claim.    The  utmost  would 

*  be, 
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be,  what  was  suggested  by  Lord  Hardxmd'e^  and  done 
in  Blount  v.  BurrcnD{a\  to  send  it  to  a  jury.  But  my 
difficulty  is,  whether  I  ought  to  receive  the  evidence, 
considering  what  was  put  in  issue  by  the  answer?  I 
cannot  overcome  that  As  tliat  point  however  was  not 
spoken  to,  I  will  not  preclude  the  Bar  from  an  oppor- 
tuni^  of  urging  what  further  occurs.  It  seems  to  me 
that  if  that  objection  cannot  be  removed,  the  exception 
must  be  allowed.  (4) 

On 
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(fl)4Bn>.  C.  C.  72.   1  Ves. 
jttn.546. 

(h)  To  constitute  a  donatio 
mortis  causa,  or  gift  in  con- 
templation of  death,  the  trans- 
action  must  first  possess  the 
requisites  of  a  gift.  "  By  the 
law  of  England,  in  order  to 
transfer  property  by  gift,  there 
must  eidier  be  a  deed  or  in- 
strument of  gift,  or  an  actual 
delivery  of  the  thing  to  the 
donee/'  Irons  v.  SmaUpiece, 
%  Bam.  Sf  Aid,  552.  Hooper 
V.  Goodwin,  ante,  vol.  i.  p.  485. 
A  donatio  mortis  causa  there- 
fore requires  delivery;  and  the 
greater  part  of  the  cases  have 
occurred  on  the  question,  what 
constitutes  a  sufficient  deli- 
very? DruryT.  Smith,  1  P.  W. 
404.  Lawton  v«  Lawsen, 
IP.  JF.441.  2Ves.}\xn.l20. 
121.  MUlery.  Miller,  3  P.  W. 
356.  Hedges  v.  Hedges,  Prec. 
inCha.969.  Gild.  Rep.  in Eq. 
12.  HiU  V.  Chapman,  2  Bro. 
C.  C.  612.  Ward.  v.  Turner, 
9  Ff».  451.    Jones  v.  SelSif, 

H 


Prec.in  Cha.  800.  Hasselv. 
Tynte,  Amh.  318.  Smith  v. 
Smith,  2  Str.  955.  Blount  v. 
Burroto,  4  Bro.  C.  C.  72. 

1  Ves.  jun.  546.  Tate  v.  Htf- 
bert,  4  Bro.  C.  C.  286.  2  Ves. 
jun.  111.  Haxokins  v.  Blewitt, 

2  Esp.  663.  Shanletf  v.  Har^ 
'oey,  2  Eden,  126.  Bunn  v. 
Markham,  7  Taunt.  224f. 
Gardner  v.  Parker,  8  Madd. 
184.,  and  see  Johnson  v. 
Smith,  1  Ves.S\^. 

Thus,  money  in  the  public 
funds  will  not  pabs  by  parol 
expressions  of  gift  in  contem- 
plation of  death,  accompanied 
with  delivery  of  the  receipts 
for  the  price  of  the  stock ; 
Ward  V.  Tumeif^  2  Ves.  431., 
but  expressions  of  gift  and 
delivery  of  a  bond,  constitute 
a  valid  donation.  Snellgrave 
V. Bailey, SAtk.2l^.  Gardner 
V  Parker,  3  Madd.  184. 

The  peculiar  inducement 
and  circumstances  of  the  gift, 
annex  to  it  certain  qualifica- 
tions, which  may  be  in  general 

3  compre* 


1818; 

^^^^^^•■■■^ 
Walter 

V. 
HODGB. 
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IfilB. 


On  this  day  the  question  was  argued  whether  the 
trani^action  amounted  to  an  immediate  gift  by  the  hus- 
band to  the  separate  use  of  l)^s  wife. 

Ur.Belh 


CQpapceb^pded  irithii)  thp  ^e- 
«crip^pn  of  the  incidents  of  a 
legacy,  to  which  the  gift  is 
analogoiis.  Dig,  lib*  39.  tit.  6. 
/.15.S7.    3  P.  rV.S57. 

It  is  revocable  therefore  by 
the  donor,  Dig.  M.  39.  tit.  6. 
h  167«>  and  revolted  by  (be 
death  of  the  dqnee  during  bi? 
Ufe,  Dig.  lib.  99'  tit.  Q.  L  23., 
and  sum^^^^  tp  the  plainf«  of 
creditors.  Dig.  lib.  35.  tif.  2. 
i.66.|.  I.  i}«.  if(.  39. /t^.  Q. 
in.  Smitki[,Ca^n,lf^.fr. 
406.  TVi^tf  V.  HiU^t,  4  ^rp. 
&C.99S.  1  res.}m.l2Q.; 
but  op  th0  d^th  pf  th^  donor 
the  prPp^rty  vests  absolutely 
in  the  don^e ;  and  ^<>  prolate 
is  requifedt  °or  is  it  the  sub- 
ject of  ecclesiiistical  jurisdic- 
tion. Ashton  V.  DatosoHf  Set* 
Cd.  in  Cha.  14.  Laxoton  v. 
Xawov,  1  p.  W.  441.  Milier 
v.itft/fer,3P.JF.356.  Ward 
y.  Turner,  2  Ves.  440.  TAony- 
4911  V.  i/o<fe*pii,  2  Str.  777. 

The  following  description 
weU  es^plains  th^a  nature  of 
thes«  gifts:  i^  donatio  mortii 
causa,  *'  is  where  a  man  lies 
in  extremity,  or  being  sur- 
prised with  sickness,  and  xiot 
having  an  opportunity  pf 
SMkiHg  U«  wUC  but  lest  be 


sbpuld  dip  before  he  could 
make  it,  he  gives  with  his  own 
hands  his  goods  to  his  friends 
about  him ;  this,  if  he  dies, 
shall  operate  as  a  legacy  ;  but 
If  he  recovers,  then  does  the 
property  thereof  rpvert  to 
him."  Lord  Cowper,  Prec  in 
qba.  869.  27Q.  GUb.RejkAn 
EquU^,  18.;  and  see  Thorold 
V.  Thorold.    I  Ph^.  1. 

The  gpnuine  definitip^  pf 
donatio  mortis  c^ma,  iu  thp 
pivil  law,  from  which  both 
the  doctrine  and  the  deno- 
min^on  arp  borrowed,  mf^ 
befoundi9theInstitutp.  Inst, 
lib.  ii.  tit.  7*  cited  by  Lord 
i^iJ^gUfiiFOugh,  9  Ves.  119^ 
120. 

The  lubiject  bss  been  per^- 
plexed  by  an  inaccurate  enu- 
meratipn  imputpd  to  an  ancient 
jurist.  <<  Julianus  libro  septi* 
n^odecimo  pigestorum  tres 
esse  specie^mortis  cau^a  dona- 
tipnum  ait ;  Unam,  cum  quis 
liullo  praespntis  periculi  metu 
conterr^us,  sed  sola  eogita- 
tione  mortaliti^tis  donat.  Aliam 
esse  speciem  mortis  causa  d»- 
nat^onum  ait,  cum  quis  immi- 
nente  periculo  commotus,  ita 
donat,  ut  statim  fiat  accipien- 
tifh  Tertium  genus  esse  do- 
nationis 
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Mr.  BeU^  Mr.  Shadweli^  mii  Mr.  Girdlestmei  for 
Mrs.  Hodge^  insisted  that  a  wife  may  take  firom  the  gift 
of  her  husband,  property  to  her  separate  use,  without 
the  interposition  of  trustees;  and  that  in  this  case 
the  delivery  of  the  notes  manifested  an  intention  in 
the  deceased  to  divest  himself  of  all  interest  in  them, 
and  transfer  them  to  his  wife  for  her  own  exclusive 
benefit.  Maclean  v.  Longlands.  {a)  Graham  v,  Loti' 
donderry.  {b)  Lucas  v.  Lucas,  {c)  SUmning  v.  S^le.  {d) 
Lee  V.  Prieaux.  {e) 


lOS 


1918 


Mr.  Hart^  and  Mr.  JVingfieldy  opposed  the  claimi  cm 
grounds  fully  stated  in  the  judgment. 


nationis  ait,  si  quis  periculo 
motus,  Don  sic  det,  ut  statim 
fint  accipientis :  see  tunc  de- 
rau»i  cam  tnors  fuerit  inse- 
euta."  Dig.  Ub*  S9«  tU.  6» 
k  2.  Sminlmme,  who  tran* 
slates  this  passage,  (which  is 
adopted  by  j^racton,  anie^ 
p.86.D.)  remarks  that  the  first 
t#o  species  are  mere  dona- 
tions im^r  vko$;  on  Wills> 
part  i.  s.  vii. :  and  the  inlM« 
curacy  has  been  censured  by 
the  Civilians ;  Dig.  lib.  36. 
tit.  6.  /.  27.  42.  tt  is  the  last 
species  alone  which  derives 
Any  peculiar  properties  from 
ha  connection  with  the  prcN 
apect  of  dei^.  The  whole 
question  is  very  ably  review- 


(fl)  S  Vet.  71. 
\h)  3  Aik.  893. 
(c)  I  Atk.  S70. 


ed  by  Lord  Loughborough. 
2  Fe«.  jun.  il8-— 120.  Some 
of  the  remarks  imputed  td 
Lord  Hanhoieke,  2  Fes.  489^ 
440.  seem  deficient  in  pre* 
cision* 

Before  the  statuteof  frauds^ 
29  Car.  2.  c.  S.  i.  19, 20, 21., 
parol  expressions  of  an  inten« 
tion  to  give  in  the  event  of 
death,  eveti  though,  not  be« 
ing  accompaoted  by  deliveryi 
insufficient  to  constitute  a 
donatio  mortis  eausuf  might 
have  been  valid  as  a  nun- 
cupative will.  The  earliest 
eases  iii  our  courts  of  law  or 
equity,  on  the  sabject  of 
these  donations  are  subse 
quent  to  that  act« 


[d)  5  P.  FT.  334. 
(tf)  5Bro  aC  381. 
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1818.  The  Masteb  of  the  Rolls. 

After  exc^mining  the  cases  cited  on  the  last  argument, 
in  which  gifts  by  a  husband  to  his  wife  have  been 
established  in  this  Court,  I  am  not  able  to  satisfy  my* 
self  that  I  ought  to  change  the  opinion  which  I  have 
already  pronounced.  Here  is  no  sufficient  evidence  of 
gift.  I  will  shortly  notice  the  authorities,  in  order  that 
it  maybe  clearly  understood,  that  in  negativing  this 
chum,  I  do  not  negative  the  proposition  that,  in  equity, 
a  gift  by  a  husband  to  his  wife  may,  under  circum- 
stances, be  valid,  but  proceed  solely  on  the  insufficiency 
of  the  evidence. 

In  Maclean  y.  Longlands  (a),  the  Court  was  of  opi- 
nion, that  the  evidence  was  not  sufficient  even  for  send- 
ing the  question  to  an  issue;  but  if  no  gift  could  in  any 
circumstances  be  valid,  it  would  have  been  unnecessary 
to  inquire  into  evidence.  The  Master  of  the  Rolls 
there  states  the  general  doctrine  thus :  <<  The  only  point 
upon  wluch  I  entertain  any  doubt,  is  as  to  the  gift:,  but 
I  do  not  tiiink  there  is  sufficient  ground  to  direct  an 
issue.  Nothing  less  would  do  tiian  a  clear  irrevocable 
gift  either  to  some  person  as  a  trustee,  or  by  some  clear 
and  distinct  act  of  his,  by  which  he  divested  himself  of 
his  property,  and  engaged  to  hold  it  as  a  trustee  for 
the  separate  use  of  his  wife."  (a) 

.  Such  is  the  general  doctrine  stated  in  one  of  the  latest 
cases  on  this  subject:  I  forbear  to  advert  to  others 
which  determine  no  more  than  this,  that  a  wife  may 
in  this  Court  acquire  property  to  her  separate  use 
during  her  -coverture,  and  that  her  husband  may  be 
a  trustee  for  her ;  as  in  the  instance  of  gifts  by  stran- 

ger«| 
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gers,  ot  yrhuAi  Lee  y.  Prieaux  {a)^  is  fui  example.  In  1818. 
Ijucas  V.  Ijucas  (6),  Lord  Hardwicke  says,  ^^  In  this 
court  gifts  between  husband  and  vrife  have  often  been 
suf^rtedy  though  the  law  does  not  allow  the  property 
to  pass.''  {c)  On  another  occasion,  the  same  judge  re- 
fiers  more  particularly  to  the  case  of  the  ^^  Countess 
Cooper  before  Sir  Joseph  Jekyllj  in  which  several  trinkets 
were  given  her  by  Lord  Camper  in  his  lifetime,  and  de- 
tenmned  to  be  her  separate  estate."  {d) 

The  case  of  SUmning  v.  Style  {e)  arose  on  savbgs  of 
the  wife's  pin-money,  which  her  husband  had  borrowed ; 
and  the  Court  thought  that  by  the  permission  of  her 
husband,  she  had  acquired  it  to  her  separate  use,  and 
declared  her  a  creditor  on  his  assets. 

In  Bich  v.  CockeU  {f\  Lord  Eldon,  not  carrying  the 
doctrine  farther  than  the  preceding  authorities,  repre- 
sents it  as  '*  perfectly  setded,  that  a  husband  may  'm 
this  Court  be  a  trustee  for  the  separate  use  of  his 
wife."(g) 

The  cages  mentioned  in  the  former  argument,  certainly 
appear  to  have  proc^ded  on  a  contrary  supposition. 
In  MiOer  v.  Miller  (A),  Sir  Joseph  JekyU  says,  '*  The  gift 

(a)  3  Bro,  C,  C,  381.  5  Atk.  599.,  3  Bro,  C.  C.  383.  384. 

\h)  1  Atk,  270.  Baoiton  v.  Atkifu&n,  6T.  B.  434. 

{e)  I  Atk,  271.  Lamb  v.    Milnei,    5    Va,  517. 

(i)  S  Atk.  393.  Hartley  v.  Hurle,    5   Vet.  545., 

\e)  5  P.  W.  534.  18  Ve%.  434.      Farher  v.  Brxiokc^ 

if)  9  Fes.  369.  9  Vet.  583.     Johnet  v.  Lockhart, 

{g)  9  Vet,  375.     See  Harvey  cited  1  Madd.  207.    corrected, 

▼.  Harvey,      1  P.  W.  185.     S  5  Bro.  C.  C.  ed.  Belt,  383.  n. 

Venu  659.     Bennet  T.  Davii,  2  Adanuon  v.  ArmUage^  Coop.  283. 

P.  W.  316.     Boffev.  Budder,  Ex  parte  Bay^  I  Madd.  199^ 

Bwni.   187.      T^eU  v.   Hope,        (h)  3  P.  W.  356. 

%  Atk,  5^8,    i>«r^  V,  DarU^, 

Qf 
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.   1818.       i^606LeontBmeimthehmk'^cies'WBBad^^ 

mortis^  which  operates  as  such  though  made  to  a  wifie, 
for  it  is  in  nature  of  a  legacy;"  (a)  and  in  Lawsom  v. 
Lawsan  {b\  the  Master  of  the  Rolls  observed  that  *<  the 
delivery  of  the  purse  was  good;  and  must  operate  as  a 
donatio  causa  mortis^  vt  res  magis  valeaij  S^d  because 
otherwise  one  could  not  ^ve  to  his  own  wife/'  {e) 

It  is  unnecessary  to  cite  many  of  the  texts  which 
^tablish  that,  by  the  common  law,  a  husband  or  wife 
cannot  give  to  each  other  without  the  intervention  of 
trustees.  "  A  man,*'  says  Littleton^  *•  may  not  grant, 
nor  give,  his  tenements  to  his  wife,  during  the  cover- 
ture, for  that  his  wife  and  he  be  but  one  person  in 
the  law,  &c."  (rf)  Upon  which  Lord  Coh^n  com- 
mentary is,  ^^  This  opinion  is  clear,  for  by  no  con- 
veyance of  the  common  law,  a  man  could,  during  the 
coverture,  either  in  possession,  reversion,  or '  remain- 
der, limit  an  estate  to  his  wife.''  {e)  AH  the  cases  in 
this  Court  proceed  on  the  ground  of  exceptions  intro- 
duced here;  as  the  cases  of  paraphernalia^  trinkets,  or 
savings  of  pin-money.  In  the  single  case  of  1 000/.  South 
Sea  annuities,  tranferred  by  the  husband  into  the  name 
of  his  wife  in  his  life-time,  the  Court  thought  that  so 
decisive  an  act,  as  amounted  to  an  agreement  by  the 
husband  that  the  property  should  become  hers,  (y*) 
That  seems  to  come  under  the  description  stated  by  Lord 
Alvanley  {g);  it  is  an  act ;  a  clear  and  distinct  act,  by 
which  the  husband  divested  himself  of  his  property. 

The  single  question,  therefore,  in  applying  this  doc- 
trine to  a  particular  subjecti  would  be,  whether  the 

(a)  a  P.  W.  857  (^)  Co,  IM.  119.  a. 

\h)  1  P.  FT.  441.  (/)  Xttcor  V.  lMiB9s^  1  A&.  S70. 

(c)  1  P.  W,  442.  C^)  5  F«.  79. 

\i)  Sed.  168. 

claimant 
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claimant  had  satisfactorily  established  a  clear  distinct  )Q18. 
act  of  the  husband,  by  which  he  divested  himself  of  the 
property,  and  9gree4  to  hold  it  »a  trustee  for  his  wife? 
In  this  case  the  claim,  as  Mrs.  Hodge  in  her  answer 
states  it,  is  most  suspicious;  the  clftim  of  a  widow, 
setting  up,  after  the  death  of  her  husband,  a  gift  by 
parol,  without  the  intervention  of  any  third  person. 
The  Court  ejq>ecU  satisfiictory  evidence  of  an  act 
constituting  a  transfisr  of  the  properly,  and  suffici^t 
tnuisnutation  of  possession.  H^w  the  possession  is  not 
changed,  the  possession  of  the  wife  is  the  possession  of 
the  husband.  It  would  be  a  considerable  question 
whether,  proposed  in  tbia  way,  without  ^y  distinct 
•(d,  6^di  a  olaim  oonld  be  good;  but  tha(  is  not  the 
point  h^m.  The  elaim  is  distinctly  contradicted  [hy 
the  deposition  of  jiliae  Mason^  who  was  present,  and 
fifitss  that  it  was  not  an  immediate  absolute  gii^  but 
e^ressly  limited  to  take  effect  only  in  case  nf  any  thing 
baiqpening  to  the  husband.  The  Defendant  and  the 
witness  directly  contradict  each  other,  one  stating  a 
§&  absolute  and  imsaediate,  tha  other  postponing  it  till 
dea&t  to  which  is  the  Court  to  give  credit?  Can  it 
be  said  that  here  is  that  satislaptory  evidenpe  which 
should  induce  the  Conrt,  a$  ^  precedent,  to  establish, 
after  the  death  of  the  husband,  a  gift  by  parol  in  his 
life?  I  cannot  say  that  the  gift  is  proved  to  my  satisfac- 
^^ ;  und  the  exception  inust  be  allowed. 
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1818. 

Jm.  15.  S9. 

March  4.        DAVIS  V.  THE  PUKE  OF  MARLBOROUGH. 

June  2S. 

1819»         

April 3. 6.8.     npHE  subsequent  proceedings  in  this  cause,  require  a 

2^-  fuller  statement  of  the  annuity  deed  of  the  21st 

JtfiM?  10.  of  March f  1811,  under  which  the  Plaintin  claimed,  than 

^^Tit  ^'  ^^  thought  necessary  on  the  former  application,  (re- 
Receiver  of  ported  ante^  Vol.  1.  p.  74.)  By  that  deed,  made  between 
conv^ed  to*'  the  Defendant  the  Duke  o(  Marlborotigh^  then  Marquess 
Bccure  an  an-  of  Blandfordy  of  the  first  part,  the  Plaintiff  of  the  second 
chai^d  on  part,  Robert  Eden,  of  the  third  part,  and  Robert  fVithi/j 
acceptance  of  of  the  fourth  part,  after  reciting  the  acts  of  parliament, 
the  annuity!  and  a  lease,  dated  the  21st  o(  Decembery  1808,  by  which 
d^duitii^^e  *®  ^^  ^"^®  ®^  Marlborough  demised  to  the  present 
past  pay-  Duke,  the  manor  of  White  Knights  in  Berhshirey   for 

twenty-one  years,  at  a  rent  of  six  shillings  and  ei^t 
pence,  without  impeachment  of  waste,  and  the  will 
oi  Sarah  Duchess  of  Marlboroughy  dated  the  11th  of 
August,  1744,  whereby  she  bequeathed  Marlborough 
house,  of  which  she  was  than  in  possession,  under  a  lease 
from  the  Crown,  for  the  term  of  50  years,  in  trust, 
first  for  John  Spencer,  and  after  his  decease,  for.G^o?^^ 
late  Duke  of  Marlborough,  for  so  much  of  the  term 
as  he  should  live;  and  after  his  decease,  in  trust  for  such 
son  of  his  body  as  should  first  attain  the  age  of  21 
years,  his  executors,  &c.  and  the  testatrix  directed  her 
executors  to  renew  the  lease  as  often  as  there  should  be 
occasion  during  the  continuance  of  the  trust,  and  that 
such  renewed  leases  should  be  upon  the  same  trusts ; 
and  after  reciting  that  she  was  possessed,  under  another 
lease  from  the  Crown,  of  certain  lands  adjoining  to  the 
said  mansion,  for  a  term  then  unexpired,  she  gave  th\9 
same  to  her  executors,  in  trust  for  the  owner  for  the  time 
being  of  the  mansion^  and  to  be  enjoyed  with  the  same; 
and,  further  reciting  that  the  leases  had,  since  the  death 

of 
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of  the  testatrix,  been  renewed  by  the  late  Duke  of  Mati^  1818. 
borough  J  by  letters  patent,  dated  the  6th  oijune^  1785^ 
for  the  terms  of  50  years,  and  S I  years  respectively ; 
and  that  the  Marquess  of  Blandfordy  as  eldest  son  '^^^j^^  ®^ 
and  heir  apparent  of  the  late  Duke,  having  then,  many  bokough. 
years  since^  attained  the  age  of  21  years,  would,  by 
virtue  of  the  acts  of  parliament,  upon  the  death  of  his 
frther,  -become  entitled  to  the  manors,  mansions,  &c. 
therdn  comprised,  and  also  to  the  pension  6f  5000/., 
and  that  he  was,  by  virtue  of  the  will  and  letters  patent, 
absolutely  entided  to  Marlborough  House,  subject  to 
the  life  interest  of  the  late  Duke ;  and  reciting  that  he 
had  agreed  with  the  Plainti£P  for  the  absolute  sale  to  him 
of  an  annuity  of  155/.,  during  the  term  of  99  years,  if 
the  Marquess  should  so  long  live,  for  the  price  of  999/., 
and  on  the  treaty  for  the  sale  of  the  annuity,  it  was  agreed 
that  all  costs  and  charges  of  preparing  and  perfecting  the 
securities  for  the  same,  and  for  enrolling  a  memorial 
thereof  should  be  paid  by  the  Marquess ;  and  that  in  pur- 
suance and  part  performance  of  the  agreement,  the  Plain- 
tiff had  that  day,  in  his  own  person,  paid  the  sum  of 
999/.  in  notes  of  the  Bank  of  England^  into  the  hands  of 
the  Marquess ;  and  that  in  pursuance  and  part  perform- 
ance of  the  agreement,  on  the  part  of  the  Marquess,  it 
was  intended  that  he  should,  immediately  after  the 
sealing  and  delivering  the  indenture,  execute  a  warrant 
of  attorney  bearing  even  date  therewith,  to  confess  a 
judgment  against  him  in  the  Court  of  King's  Bench,  in  ah 
action  of  debt,  at  the  suit  of  the  Plaintiff,  for  the  sum  of 
1998/.,  besides  costs  of  suit;  and  it  was  intended  and  agreed 
that  judgment  should  be  forthwith  entered  up  thereon 
accordingly;  it  was  witnessed.  That  in  consideration 
of  the  aforesaid  sum  of  999/.  the  Marquess  granted  to  the 
Plaintiff  an  annuity  of  155/.  for  the  term  of  99  years,  to 
commence  from  the  day  before  the  date  of  tliedeed,  if 
the  Marquess  should  so  long  live,  charged  upon  and  pay- 
able, 


110  CASES  IN  CHANCERY. 

1818.  able^  aft^  the  decease  of  the  late  Duke^  out  of  the 
honor,  manor,  mansion,  lands,  hereditaments,  and  pre- 
mises comprised  in  the  acts  of  parliament  of  the  Sd  and 
5th  years  of  Queen  Ami^  respectively,  and  the  pension 
of  500(tf .,  and  to  be  thanoeforth  charged  upon  and  pay- 
able out  of  the  manor,  mansion,  Stc  of  WhUe  KnigktSi 
Goinprisedin  the  lease  of  the  2lstctf/)e<:aii&^s  1808,  and 
subject  to  the  life  interest  of  the  late  Duke  therein,  to 
be  enlarged  upon  apd  payable  out  of  JMarlboroNg^ 
Houses  and  the  appurtenances  oomfMnsed  in  the  will  oi 
Sarah  Duchess  of  Marlborough ;  to  be  payable  quartet^ 
ly,  the  first  quaorterly  payment  to  be  made  on  the  21st 
of  JuM€  then  next,  and  a  proportional  part  in  case  of 
the  death  c^  the  Mayquesa  on  any  other  than  a  day  of 
payment. 

The  Mar^ess,  for  himself,  his  heirs^  executors,  and 
adminii^trators,  {panted  and  agreed  with  the  Plaintt£^ 
his  executors,  &c«  that  if  the  annuity  shook!  be  in  arrear 
fer  twenty-one  daysy  it  should  be  lawful  S&t  the  Plaintiff 
to  eater  into  and  distrain  upon  all  the  premises  charged 
with  the  annuity,  and  to  sell  and  dispose  of  the  di** 
tresses  there  taken»  or  otherwise  to  demean  therein 
according  to  law,  in  like  manner  as  in  distresses  taken 
&r  rents  reserved  by  lease,  to  the  kitent  that  the  PUin- 
iiS,  his  executors,  &c.  might  be  folly  paid  and  satisfied  the 
annuity  so  in  arrear,  and  all  costs  and  expenses  occa- 
sioned by  the  non-payment;  and  also,  that  in  case  the 
anriuity  should  be  in  arrear  for  thirty-one  days,  it 
should,  although  no  legal  demand  should  have  been 
made  thereof  be  lawful  for  the  Plainti£^  his  executors, 
&c.  to  enter  into,  and  bold,  all  the  premises  charged  with 
the  annuity,  and  to  receive  the  rents  and  profits  for  his. 
own  use,,  tmtil  he  should,  therewith  or  otherwise,  be  fully 
paid  the  annuity  due  at  the  time  of  every  such  entry, 
and  which  should  afterwards  accrue  due  during  his  pos- 
session 
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sesrion  of  die  pveauses,  logother  with  all  costs  and       1818. 
expenses  wUch  he  dbould  sustsia  by  reason  of  the  naa« 
payment  thereof^  aach  possession  when  taken  to  be 
vidxml  inqpeaehmeot  of  wa^. 

la  the4eed  weve  inserted  oovenams  by  the  Marquess 
with  the  Plaintiff,  for  the  payment  of  the  annuity;  thai 
he  would,  at  the  request  of  the  Plaintiff,  appear  in 
pcfaon>  as  c^en  as  there  should  be  oecaskxi,  upon 
notice^  at  any  office  of  insuraaec^  or  to  any  underwriters 
within  the  cities  of  London  or  Westmn^ei\  or  send 
notice  of  his  place  of  abode,  and  iC  necessary,  eertHfieates 
of  his.  being  liTXDg,  and  of  the  state  of  his  healthy  in 
order  that  the  Plaintiff  sai^t  insure  the  Marquess's  life, 
for  any  sum  not  eneeediag  9992. ;  and  that,,  in  case  the 
Marquess  should  mi  any  occasion  leave  this  kingdom,  or 
do  avf  other  act  whereby  the  Plaintiff  should  be  pnt  te 
sfsy  extra  expense  in  insuring  the  Marquess's  life»  he 
would  pay  to  the  Plaintiff  such  sums.aa  should  be  de- 
Srsyed  in  such  extra  insurance,  and  it  should  be  law&l 
for  the  Phuatiff  to  rsceive  such  sums  out  of  the  premms 
charged  with  the  smfimty*  Tha  deed  contained  a  demise 
by  the  Mavqness  for  securijig  the  payment  of  the  annuity 
(at  the  appoiitfment  of  the  Phuntsifl^)  to  the  Defendant 
EdeHf  of  the  manor  of  Woodstock^  Blenheim,  House,  and 
all  the  premises  comprised  in  the  letters  patent  of  libe  5th 
of  3£^,  in  the  4th  year  of  Ann^  to  hold  to  Eden^  his 
execuiovs,  &c.  from  the  decease  of  the  late  Duke,  for  the 
term  of  500  years,  if  the  Marquess  should  so  long  live ; 
and  an  assignment  by  the  Marquess  to  Eden^  his  exe- 
cutors, &c«  of  the  manor  of  White  Knights^  and  all  the 
premises  comprised  in  the  lease  of  the  2 1st  of  December^ 
1808,  and  all  woods,  underwoods,  trees,  and  plantations 
then  standing  or  growing  thereon,  and  also  Marlborough 
House,  and  all  the  premises  comprised  in  the  will  of 
Sarah  Duchess  of  Ji^lboroughf  ta  hold  the  premises 

comprised 
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1818*  comprised  in  the  lease  of  the  21st  oi  December,  1608, 

Davi*^^  ^^^  ^®  residue  of  the  term  of  21  years,  subject  to  the 

V.  rent  and  to  eight  annuities ;  and  to  hold  Mariboro^gh 

^MjM'  ^  House,  and  the  other  premises,  for  the  residue  of  the 

OKOVGH.  terms  of  50  years,  and  31  years,  then  unexpired,  and 

for  any  terms  which  might  be  created  by  any  renewed 


It  was  declared  that  Ederij  his  executors,  &c.  should 
be  possessed  of  the  premises,  upon  trusty  to  permit 
the  Marquess  to  receive  the  r^nts  until  the  annuity 
should  be  in  arrear  by  the  space  of  50  days,  and  as 
often  as  it  should  be  in  arrear  for  that  time,  out  of 
the  rents  and  profits,  or  by  demising,  mortgaging,  or 
sdling  the  premises,  or  any  of  them,  for  all  or  any 
part  of  the  several  terms  thereby  granted  and  assigned, 
then  subsisting,  or  which  might  be  created  by  any  re* 
newed  leases,  or  by  bringing  actions  against  the  tenants 
or  occupiers  of  the  premises,  for  the  recovery  of  the  rents 
and  profits'  thereof,  or  by  felling  timber,  or  cutting  un- 
derwood, or  by  sale  of  fixtures  and  other  things  in  and. 
about  the  premises,  or  by  more  than  one,  or  by  all,  of 
the  ways  and  means  aforesaid,  or  by  such  other  ways  or 
means  as  to  him  or  them  should  seem  meet,  to  raise 
such  sums  of  money  as  would  be  sufficient,  or  as  he  or 
they  should  think  proper  or  expedient  to  raise,  for  pay* 
ing  to  the  PlaintiiF,  the  annuity  in  arrear,  and  all  costs 
and  expenses  which  the  Plaintiff  and  Ederij  or  either  of 
them,  might  sustain,  by  reason  of  the  non-payment 
thereof,  or  otherwise  in  the  execution  of  the  trusts;  and 
to  pay  the  surplus  of  the  money  so  raised  to  the  Marquess. 
It  was  also  agreed  and  declared,  that  if  the  annui^ 
should  be  in  arrear  by  the  space  of  three  calendar 
months,  (whether  or  not  payment  should  afterwards  be 
made  and  accepted  of  the  arrears  of  the  annuity,  before 
any  sale  or  mortgage  should  be  made  under  the  present 
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power,}  it  should  be  lawful  for  Eden,  his  executors,  &c.        1818. 
and  he  was  authorised  and  required,  in  case  the  same         '   ' 
should  be  directed  by  the  PlaintifP,  his  executors,  &c.  r. 

by  writing,  absolutely  to  sell  and  dispose  of  all  the  j^"^^ 
manor,  mansion-houses,  and  other  premises  comprised  bo&ouqh. 
in  the  terms  of  years  created  by  the  recited  lease  or 
letters  patent,  or  any  i^enewed  term  which  might  be 
created,  and  also  to  sell  and  dispose  of  the  timber 
and  underwood  growing  thereon,  and  the  fixtures  and 
other  things  in  and  about  White  Knights^  or  to  mortgage 
the  same  premises^  or  any  part  thereof,  for  any  sums 
wfaatsoerer,  and  that  it  should  be  lawful  for  Eden,  his 
executors,  &c.  to. enter  into,  make,  and  execute,  all  such 
covenants,  contracts,  agreements,  assignments,  assur- 
ances, acts,  deeds,  matters  and  things,  which  he  should 
deem  reasonable ;  and  that  all  such  contracts,  agree- 
ments, &c.  which  should  be  entered  into  or  executed  by 
Edetij  his  executors,  &c.  by  virtue  thereof,  should  and 
might  be  entered  into  and  executed,  either  with  or  with- 
out the  concurrence  of  tlie  Marquess,  his  executors,  &c« 
and  should,  whether  he  should  or  should  not  join 
'  tfaerdn,  or  assent  thereto,  be^  to  all  intents  and  purposes, 
completely  valid  and  effectual,  and  bind  him,  his  exe- 
cutors, &c.  and  all  persons  claiming  under  or  in  trust 
for  him:  and  that  the  receipts  in  writing  of  JB^fen,  his 
executors,  &c  for  any  sums  payable  to  him  in  the 
execution  of  the  trusts,  should  be  good  and  effectual 
discharges  for  the  same ;  and  that  the  person  to  whom 
the  same  should  be  given,  should  not  afterwards  be 
accountable  for  any  loss,  misapplication,  or  non-appli- 
cation, or  be  in  any  wise  obliged  to  see  to  the  appli- 
cation, of  the  money. 

It  was  then  declared,  that  Eden^  his  executors,  &c. 
should  stand  possessed  of  the  money  raised  by  such 
sale  or  mortgage,  upon  trust,  first  to  pay  and  redeem  the 
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1818.       eigbt  prior  annuxdes  ^revioudy  recited,  and  to  pay  di 

DaVw        *^™*  ^"^  ^  persons  daiming  under  two  indentures  of  • 

V.  the  23d  of  Jtdy^  1806,  and  the  1st  of  June,  1808 ;  and 

Mabl-^       *^°  ***  P*y  ™^  satisfy  all  annuitants^  judgment  ci^tors) 

xoAOTOH.      and  otiter  incumbrances  affecting  the  premises  (  and  out 

of  the    residue  to  ramburse  himself  the  coots  and 

expenses  to  be  incurred  in  the  execution  of  die  taruats^ 

and  invest  the  surplus  in  his  name^  in  the  purchase  of 

stock  or  public  fiinds,  or  at  interest  on  govanmoit  or 

real  securities,  and  out  of  Ae  interedt^  dividaids,  and 

annual  produce,  or  the  principal^  in  case  such  interest, 

dividends,  and  anfiud  produce^  should  be  insufficient, 

to  pay  the  annuity  of  155/.,  «id  all  arrears  and  future 

payments  thereof;  and  subject  thareCo^   should  stand 

possessed  of  the  trust-monies  in  trust  for  the  Marquess. 

The  Marquess  also  assigned  to  Eden  the  pension  of 
5000/.,  to  hold  firom  the  decease  of  the  late  I>uke^  for 
the  life  of  the  Marquess^  upon  trust,  to  secure  the  annuity 
of  155/. ;  and  for  that  purpose  the.  Marquess  appointed 
Eden  his  attorney,  to  demand  and  receive  the  pen<- 
st<m  firom  the  commis^oners  of  the  post-office^  and 
to  use  all  other  means  for  the  recovery  of  the  same ;  and 
the  Marquess  and  Eden  appointed  JViihy  their  receiver 
and  attorney,  to  collect  and  receive  the  rents  and  pro- 
fits of  all  the  premises  thereby  demised  and  assigned, 
mth  various  powers  atnd  a  salary,  upon  trust  to  secure 
the  annuity ;  but  it  was  provided  that  the  receiver  was 
not  to  act  unless  the  annuity  should  be  in  arrear  for 
six  calendar  months. 

The  deed  contained  covenants  by  the  Marquess,  that 
the  recited  lease  and  letters  patent  were  good  and 
subsisting;  that  he  had  power  to  grant,  demise,  and 
assign,  the  estates,  with  the  timber,  and  the  pension;  and 
that  he  would,  at  his  own  expense^  on  the  request  of 
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JEden^  ex6<mte  fiirth^  assurances  of  the  esUteS)  and  tbe  I-SIS. 
timber^  uod^wood,  and  fiittures,  during  the  residue  of  p^vio 
Hie  terms  then  unexpired,  and  also  for  any  &rther  term%  »• 

not  eitceediag  500  y^ars^  which  die  Marquess  mighty  by        JAake^ 
the  death  of  die  lalie  Duk^  or  odierwisc^  be  enabled  to     Baaouaj^ 
grant  tbereio.    The  deed  contained  a  proviso  that  the 
Marquete  nnght  repurchase  tbe  aunuity^  on  giving  s^ven 
days'  nodce  tothe  Phdnlifl^  and  payil^  the  arrears^  and 
all  etpenses  oocaaioBed  by  n<Ni-|>aymeni9  and  the  sum 

The  memorial  stated,  diat  the  sum  of  9991*$  the  eon* 
stdtfation  of  tbe  annuity,  wad  paid  to  the  Marquess,  out 
of  which  he  immediatdiy  paid  the  cOats  df  preparing  an4 
perfectly  die  several  seourities,  imd  of  preparing  and 
enrolling  a  memorial)  pursuant  to  an  agreement  niade 
iqpan  the  treaQr  Sot  the  puaxshase  of  the  annuity. 

Tbe  order  prooDunced  on  the  motion  fer  a  recetter 
heSare  answer,  reported  anttf  volume  u  p.  74^  was  as 
SMrns":  <<  Hb  Lordship  doth  order  diat  it  be  referred 
to  Mr.  Jekj/tt^  one,&c«  to  appoint  a  premier  person  to  be 
leoeiTer  of  the  rents  and  profits  oi  the  capital  mansion* 
boose  called  BfenAeim  Hoose^  and  die  park  called  WtHfd^ 
^fi&ck  Ru*k»  and  all  other  the  estates  and  premises  to  the 
Defendant  the  Duke  of  MaHborough  bdongio^  and 
mentioned  and  comprised  in  three  acts  of  parliament  in 
the  pleadings  mentioned,  of  the  Sd  and  5th  y«ars  of  the 
reign  of  her  kte  Miyesty  Queen  Anne^  diapters  6,  d, 
and  4.;  but  die  afqmintmait  of  the  said  receiver  is  not 
to  affisct  prior  incumbrancers  upon  the  said  estates  and 
premise^  who  may  think  pr<^>er  to  take  possesion  of 
the  said  estates  and  premises,  by  virtue  of  the  said  secu« 
rities  reqiecdvely';  axid  it  is  ordered  that  the  said  Master 
do  also  allow  to  such  person,  so  to  be  appointed,  a  salary 
for  his  care  and  pailis  therei%  he  first  giidng  security 
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1818.        to  be  allowed  of  by  the  said  Master,  and  taken  before 

^    Davis        *  Master  extraordinary  in  the  country,  if  there  shall  be 

••  occasion,  duly  and  annually  to  account  for  and   pay 

Marl-  'what  he  shall  so  receive,  as  this  Court  has  hereby  di- 
BORouGH.  rected,  and  shall  hereafter  direct ;  and  the  Defendant, 
the  Duke  of  Marlborough^  is  to  deliver  up  the  possession 
of  the  said  estates  and  premises  to  the  said  receiver,  but 
subject  as  hereinafter  mentioned;  and  the  tenants  of  the 
said  estates  and  premises  are  also  to  attorn  and  pay 
their  rents  in  arrear  and  growing  due  to  such  receiver, 
who  is  to  be  at  liberty  to  let  and  set  the  said  estates, 
with  the  approbation  of  the  said  Master,  as  there  shall 
be  occasion,  but  subject  also  as  hereinafter  mentioned ; 
that  is  to  say,  that  this  order  is  not  to  affect  or  extend 
to  the  rents  and  profits  of  any  part  of  the  said  estates 
and'  premises,  to  which  any  person  6r  persons  are 
entitled,  under  any  execution  or  executions  executed, 
nor  to  require  the  tenants  of  such  parts  of  the  said 
estates  and  premises  to  attorn,  nor  to  require  the  De- 
fendant the  Duke  of  Marlborough  to  deliver  possession 
of  any  part  of  the  said  estates  and  premises,  which  he 
may  hold  as  tenant  under  any  person  or  persons  claim- 
ing such  part  by  virtue  of  any  execution  or  executions 
executed ;  and  it  is  ordered  that  the  said  Master  do  in- 
quire what  incumbrances  there  are  affecting  the  said 
estates  and  premises,  and  also  into  the  priorities  thereof 
respectively;  for  the  better  discovery  whereof  the  par- 
ties are  to  produce  before  the  Master,  upon  oath,  all 
deeds,  &c.,  and  to  be  examined  upon  interrogatories  as 
die  said  Master  shall  direct ;  and  it  is  ordered  that  the 
'  person  so  to  be  appointed  receiver  as  aforesaid,  do,  out 
of  the  rents  and  profits  so  to  be  received  by  him,  keep 
down  the  interest  and  payments  in  respect  of  the  said 
incumbrances,  according  to  their  priorities,  and  pay  the 
balances  thereof,  which  shall  be  fi*om  time  to  time  re- 
ported due  firom  him,  into  the  bank,  with  the  privity  of 
the  accountant-general,  to  be  there  placed  to  the  credit 
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V 

of  this  cause,  subject  to  the  &rther  order  of  this  Court;  1818. 

and  his  Lordship  doth  not  think  fit  to  make  any  order  ^  _  '  "-  ' 

as  to  the  appointment  of  a  receiver  of  the  pension  of  ^ 

5000Z.  in  the  pleadings  mentioned."     5th  March^  1818.  ^£Jf  ^ 

Reg.  Lib.  A.  1 8 1 7,  foL  8 73.  9orough« 

Bj  amendment  under  an  order  dated  the  7th  of 
Marchj  1818,  the  judgment  creditors  were  made  defend- 
ants. The  amended  bill  prayed  an  account  of  the  ar- 
rears of  the  annuity ;  that  the  amount  might  be  raised, 
and  the  future  pajanents  secured,  by  sale  or  mortgage 
of  the  estates  and  premises  comprised  in  the  indenture 
of  21st  March  1811,  for  the  terms  thereby  assigned,  or 
for  any  further  or  renewed  term  or  interest  therein  since 
acquired  by  the  Duke  of  Marlboraughy  or  in  trust  for 
him,  or  by  fidUng  timber,  or  cutting  underwood,  or  sale 
of  fixtures  thereon,  or  otherwise,  and  out  of  the  pension 
ofSOOOL ;  a  reference  to  inquire  what  incumbrances  af- 
fected the  estates,  and  their  priorities,  and  what  was  due 
thereon  respectively ;  that  the  plaintiff's  annuity  might 
be  decreed  to  be  paid  according  to  its  priority,  and  in 
preference  to  the  alleged  mortgage,  to  the  defendants 
mortgagees;  and  that  the  judgments  obtained  by 
the  other  Defendants  against  the  Duke,  might  be  d"*- 
dared  void  against  the  Plainti£^  and  the  other  creditors 
of  the  Duke,  and  that  the  defendants  might  be  decreed 
to  deliver  up  possession  of  the  estates  recovered  by 
such  judgments,  and  that  an  account  might  be  taken 
of  the  rents  and  profits  of  the  estates  comprised  in  the 
indenture  of  Marchj  1811,  received  by  the  said  Defend- 
ants, and  that  the  same  might  be  applied  in  payment  of 
the  plaintiff's  annuity,  and  of  the  other  incumbrances 
affecting  the  estates,  according  to  their  priorities; 
that  a  receiver  might  be  appointed  to  collect  the 
rents  and  profits  of  the  estates  and  the  pension ;  and 
that  in  the  meantime  the  Duke  be  restrained  by 
injunction  from  felling  timber,  or  cutting  underwoo 
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1818.       or  selling  fixtures  up<»i  the  premises  coBiprised  ib  the 
Datis        indenture  of  March^  1811. 

The  Dnke  of 

Marl.  ■ » 

BOBOVeH* 

June  23.  ^  ^*^  ^y  ^®  plaintiflT  moved,  that  tbe  order  for 

the  receiver  mi^  be  yarioid^  and  extoided  to  the  judg- 
ment ereditars* 

Mr.  Hart  and  Mr.  Seton^  in  support  of  the  motion. 
Mr.  BeU  and  Mr.  BoupeUj  against  the  motion. 

The  Lord  Chakcellos. 

The  former  order  proceeds  on  the  principle  of  not 
affecting  the  rights  of  parties  not  before  the  Court. 
The  judgment  creditors  are  nov  defendants  ;  it  appeaia 
that  their  judgments  are  subsequent  to  tbe  plaintiflV 
annuity;  and  other  debts  may  be  suggested.  It  wiil  bo 
sufficient  to  expunge  so  mudk  of  the  ordor  as  eKcepta 
ifaem  60m  its  operation.  I  cannot  order  a  judgment 
creditor  in  possession  to  attorn. 

Mr.  Bell  and  Mr.  JRoiqM  then  applied  that  Mn 
JVill^  might  be  declared  at  liberty  to  propose  himself 
as  receiver;  on  tbe  ground  that,  in  tbe  annuity  deed»  it 
had  been  agreed  by  the  Fbuntiff  and  the  Duke,  that  he 
should  hold  that  office. 

The  Lord  Chancellor. 
A  Receiver  A  receiver  appointed  by  the  Court,  is  appointed  on 

SrcSS,^  behalf  of  all  parties,  not  of  the  Plaintiff,  or  of  one  De. 
"Ppoj^twi  oa  fendant  only,  {a)  I  see  no  reason  for  releasing  Mr. 
parties.  Withy  from  any  difficulties  which  prevent  bis  af^point^ 

ment. 


{a)  Hutcfm9im  v.  Lord  Mauarcene,  9  BaU  f  Beat,  5S. 

The 
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The  fidlowiiig  order  was  pronounoed.  ^^^Sdjbtne^  1818* 
1818,  Hu  Loidahip  doth  aider  that  so  mudh  of  the  DaVis 
order  made  in  this  cause  appointing  a  receiver)  bearing  v» 

date  the  5th  day  of  Monk  last,  as  directs  that  such  order  Ma&it 
is  not  to  effect  or  extend  to  the  rents  and  profits  of  any  JoiouaH. 
part  of  the  said  estates  and  premises  to  which  any  person 
or  persons  are  entitledi  under  any  execution  or  execu** 
tioDs  exeeutedt  nor  to  require  the  tenants  of  such  parts 
of  the  said  estates  and  prembes,  to  attorn,  nor  to  require 
the  Defendant  the  Duke  of  Marlborough  to  deliver  pos- 
session of  any  part  of  the  said  estates  and  premises,  which 
he  may  hold,  as  tenant  under  any  person  or  persons 
claiming  such  parts,  by  virtue  of  fM^y  execution  or  exe- 
cutions executed,  be  expunged ;  and  it  is  ordered  that 
the  Defendant  the  Duke  of  Marlborough  be  restrained 
by  the  injunction  of  this  Court,  from  felling  timber,  or 
cutting  underwood,  or  selling  fixtures,  upon  ihp  estates 
and  premises  comprised  in  the  indenture  of  the  21st 
day  of  March,  1811,  in  the  pleadings  of  this  cause  men- 
tioned, until  the  farther  order  of  this  Court."  Heg,  Lib* 
A.  1817.  fol.  1587—1539. 


The  answer  of  the  Duke  submitted,  whether,  accord- 
ing to  the  acts  of  parliament,  the  estates  and  pension  com- 
prised therein  could  be  assigned  or  charged  with  the 
payment  of  any  sums  of  money ;  and  whether  the  Plaintiff 
ought  to  recover  his  annuity,  the  whole  consideration 
not  having  been  paid  to  the  Duke,  inasmuch  as  87/.  1  If. 
were  daimed  thereout  by  the  solicitor  of  the  Plain- 
tiff, for  preparing  die  securities  for  the  annuity ;  and, 
offering  to  pay  to  die  Plaintiff  the  principal  mone^ 
advanced,  witb  interest,  farther  submitted  whether  an 
account  ought  not  tp  be  taken  of  the  principal  actually 
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1818.  advanced  and  paid  by  the  Plaintiff  to  the  Duke,  and  tlie 
interest  due  thereon,  and  credit  to  be  given  to  the  Duke 
for  the  money  he  had  paid,  and  interest  thereon,  and 
'^IEm^^^  what  had  been  levied  by  distress.  The  answer  also 
loaooGH.  stated,  that  persons  by  whom  judgments  had  been  en- 
tered up  against  the  Duke  were  his  bona  Jide  creditors ; 
and  declared  his  intention  to  fell  timber,  and  cut  under- 
wood, and  seU  fixtures,  on  the  premises  comprised  in 
theindoiture  of  the  21st  oiMarchj  1811. 


On  this  day,  the  Duke  having  previously  given  notice 
of  a  motion  to  discharge  the  receiver,  the  Plaintiffmoved 
that  it  might  be  referred  to  the  master  to  cause  a  survey 
to  be  made,  under  the  direction  of  the  receiver,  of  such 
timber  and  other  trees,  and  also  the  underwood  standing 
on  the  estate  at  Blenheim  and  Woodstock  Park,  com- 
prised in  the  acts  of  parliament,  not  ornamental  to,  or 
shelter  for,  the  mansion  called  Blenheim  House,  as  was 
fit  and  proper  to  be  felled,  for  the  purpose  of  having 
the  same  felled  and  sold,  under  the  direction  of  the 
Court,  to  satisfy  to  the  Plaintiff  the  money  due  to  him, 
pursuant  to  the  authority  given  to  him  for  that  purpose 
by  the  indenture  of  the  21st  of  March,  1811. 

Mr.  Hart  and  Mr.  Seton,  in  support  of  the  motion, 
insisted,  that  notwithstanding  the  restraint  imposed  by 
the  acts  of  parliament  on  his  right  of  alienation,  the 
Duke  was  entitled  to  fell  timber  on  the  estates.  The 
Court  has  already  decided  that  over  the  estates,  the 
Duke  possesses  a  power  of  alienation  as  against  him- 
self (a);  the  restraint  on  alienation  to  the  prejudice  of 
his  successors  is  analogous  to  the  restraint  imposed  by 

(a)  Ante^  vol.  1.74.  . 
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the  statute  (a)  on  women  seised  of  lands  exprovisiane  vhri;        1819. 
and  it  is  settled  both  at  law  and  in  equity,  that  such     ^  '   - 
tenants  are  not  impeachable  of  waste,  and  that  timber  v. 

feUed  by  them  is  their  own  absolute  property,  (J)  ^^  aS S!  ""^ 

BoaouGu. 
Sir  Arthur  Pigotti  Mr.  Wray,  and  Mr.  Hampsonj  for 

the  Duke,  in  opposition  to  the  motion. 

The  order  sought  is  not  necessarily  consequential  on 
the  appointment  of  a  receiver;  and  before  the  Court 
proceeds  farther  in  execution  of  the  annuity  deed  on 
which  the  plaintiff's  claim  is  founded,  it  will  require 
the  obvious  objections  to  its  validity  to  be  removed. 
It  is  now  the  rule  of  this  Court,  that  a  par^  who  seeks 
its  interposition  to  enforce  the  contract  of  an  heir  ap- 
parent dealing  for  his  expectancy,  shall  establish  the 
adequacy  of  the  consideration,  and  the  general  fidmess 
of  the  transaction.  Tlie  Duke  has  assigned  his  rever- 
siooary  interest  to  secure  an  annuity  of  155/.  commen- 
dng  immediatdy,  and  continuing  during  his  life^  for  a 
sum  of  d99/.  His  answer  states  legal  objections  to  the 
validity  of  the  grant*  PeaiPQci  v.  Evans,  (c)  Gawland 
V.  De  Faria.  {d) 

The  IiOKD  Chancellor. 

Omitting  at  present  the  consideration  of  the  parti- 
cular policy  of  the  acts  of  parliament,  relative  to  these 
estates,  this  case  may  be  compared  to  the  common  case 
of  a  marriage  setdement,  in  which  the  first  taker  is 
made  tenant  for  life  without  impeachment  of  waste,  and 
With  powers  of  leasing,  from  the  operation  of  which  are 
excepted  the  mansion-house  and  park.  It  has  never  A  mansion- 
been  held  that  such  an  exception  exempts  the  mansion  cd  from\he*' 

from   execution   either  at  law    or  in  equity,    during  losing  power 

^   of  a  tenant  for 

{a)  11  H.  7.  C.  SO.  (c)  16  Vei.  512. 

(6)  WUMm  V.  WUiiamt,  (d)  17  Vei.  20. 

15  F«.419.    12  East,  209. 

the 
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1819. 


Davis 

V, 

the  Duke  of 
Mari.- 

XOBOUOH. 

life,  is  subject 
to  execution 
at  the  suit  of 
his  creditors, 
during  his 
life. 


the  life  of  the  tenant  for  life.  More  specud  words- 
are  required  to  protect  the  life-estate  from  the  rights- 
of  creditors. 

After  reading  the  deed  under  which  the  Plaintift 
clwns,  I  feel  a  strong  inclination  not  to  interfere  in  this 
case,  if  I  can  avoid  it  The  nature  of  that  deed  has  not 
yet  been  sufficientlj  unfolded  in  argum^it.  Su{^sing 
that  I  was  right  in  appointing  a  receiver,  a  question 
remains,  whether  in  such  a  state  of  the  cause,]  more  paiw 
ticnlarly,  regard  being  had  to  the  nature  ijf  this  deed, 
the  Court  will,  per  sattum^  enable  any  one  to  cut  down 
timber,  prior  to  a  decree? 

The  deed,  after  reciting  the  acts  of  parliaaient,  a  leas^ 
of  December  1806,  and  the  will  of  Sarah  Ducheqs  of 
MarVxmmgh^    recites  the  title  of  the  Defendant  then 
Marquess  d^BUmdfcrd  as  '*  eldest  son  and  heir  wppaitm 
rent"  (in  that  very  character  he  contracts,)  of  ^*  George 
Duke  of  Marfborou^.^    I  do  not  mean  to  speak  posi^. 
tively,  but  as  fer  as  I  recollect,  the  mature  age  of  an 
heir  apparent  dealing  for  his  reversion  is  not  a  circumr 
stance  that  divests  him  of  the  benefit  of  the  principle 
which  prevails  in  a  court  of  equity,  that  parties  deating 
with  him  for  hb  expectancy,  must  show  that  the  tran- 
saction is  unexceptionaUe.  {a)     The  consideration  of 
the  annuity  was  Kttle  more  than  six  years'  purchase. 
All  the  expenses  were  to  be  paid  by  the  Marquess ;  and 
he  executes  a  warrant  of  attorney  which,  though  as  a 
peer  in  his  own  right  during  the  life  of  his  fetber^  his 
person  was  protected,  would  authorise  execution  against 
all  his  property>real  or  personal,  even  not  comprised  in 
the  deed.    The  annuity  is  charged  on  the  estates  only 
from  the  decease  of  the  then  Duke  of  Marlborough^  nor 


(a)  rtde  pott.  p.  145. 


was 
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was  it  in  the  power  of  the  Marqaess  to  chaTge  them 
aooneTs  but  the  first  payment  is  to  be  made  on  the 
91st  tAJune  ensumg  the  date  of  the  deed;  so  that  the  ^"v. 
Marquess  ccxitracted  a  personal  obligation  to  pay  the  "^j^^  ^ 
annuity  from  that  day,  even  during  the  life  of  the  Dukej  BORova«2  ' 
die  estate  being  chargeable  only,  as  alqne  it  could  be 
charged,  from  the  Duke'$  death.  There  is  then  a  oovo^ 
nant  or  agreement,  always  to  be  found  in  these  annuity 
deeds,  that  if  the  annuity  should  be  in  arrear  for  21 
days,  the  Plaintiff  may  distrain  on  the  premises  diarged. 
That  clause  is  in  terms,  a  covenant  by  which  the  present 
Duke  of  MarVbormighi  diere  bdng  no  qualification 
limiting  the  entry  only  to  the  period  after  the  death  of 
the  late  Duke,  would  have  been  liable  in  damages,  if 
die  Plaintiff  could  not  have  entered  during  the  life  of 
Ae  late  Duke.  The  covenant,  authorising  entry  and 
rec^pt  of  rents,  is  also  unqualified^  unless,  which  the 
Court  would  labour  to  do,  it  can  be  qualified  by  con- 
struction ;  but,  in  terms,  neither  the  power  of  entry  to 
dtstrsiD,  nor  die  power  of  entry  for  peroepdon  of  rents 
and  pnofils,  is  qualified  by  restriction  to  the  period 
after  the  death  of  the  late  Duke.  Then  foUov»  a  per* 
aonal  covenant  fi^r  payment  of  the  annuity,  and  fot 
appearance  at  insUrancenifiices,  to  enable  the  Plaintiff 
to  insure  the  Duke's  life,  and  for  payment  of  the  in- 
creased expenses  of  insurance  consequent  (m  bis  going 
abroad. 

The  annuity  is  next  secured  by  a  demise  to  £c2m,  a 
demise  which,  undoubtedly,  in  general  words,  includes 
woods ;  but  one  question  to  be  considered  here  will  be, 
whether,  as  by  that  demise  the  lessee  is  not  unim- 
peachable of  waste,  he  could  touch  the  woods  at  all  ? 
It  i9  worthy  of  consideration  whether,  under  a  demise 
of  all  lands,  woods,  tenements,  &c.,  without  words  ex- 
pressly 
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1819.        pressly  protectmg  the  lessee  from  impeachment  of  waste, 

the  lessee  has  any  estate  which  entitles  him  to  cut 

timber  ?     It  is  a  question  of  law  whether,  if  the  estate 

The  Duke  of  jg  crranted  not  without  impeachment  of  waste,  the  de- 
Marl-         ,       .       ^  ,       ,  / 

BOROUGH,     claration  of  trust  can  so  alter  the  estate  as  to  give  a  right 

to  cut  timber  by  virtue  of  the  estate  ?  The  title  created 
by  the  demise^  whatever  it  may  be,  is  on  the  trust  the 
declaration  of  which  follows;  and  the  question  would 
be,  whether,  if  there  is  a  declaration  of  trust  which  au- 
thorises the  lessee  to  cut  timber,  which  his  interest  in 
the  estate  would  not  authorise,  that  can  amount  to  more 
than  agreement  that  the  lessee  shall  enter  and  cut. tim- 
ber? And  whether  this  Court  will  execute  that  agree- 
ment? And  farther,  whether  it  will  give  a, power  of 
entry  for  that  purpose  prior  to  the  decree  ?  The  de- 
'  claration  of  trust  in  this  deed  requires  particular  at- 
tention from  a  court  of  equity,  {a) 

With  reference  to  this  declaration  it  is  to  be  con- 
sidered, as  I  before  mentioned,  whether  by  virtue  of 
a  demise  which  is  itself  not  unimpeachable  of  waste, 
^ere  is  any  power  to  cut  timber,  or  whether  that  power 
being  given  by  agreement,  contained  in  a  declaration  of 
trust,  the  power  rests  in  any  thing  but  agreement? 
Whether  it  arises  from  interest  in  the  estate,  without 
any  such  declaration ;  or  arising  out  of  the  agreement, 
beyond  what  would  arise  from  the  nature  of  tlie  estate^ 
it  amounts  to  any  thing  more  than  covenant  and  agree- 
ment? Other  powers  are  given  in  the  event  of  an  ar- 
rear  of  the  annuity  during  three  months  (b) ;  most  ex- 
tensive powers ;  though  I  do  not  mean  to  say  that,  in 
that  respect,  this  deed  proceeds  beyond  annuity  deeds 
in  general ;  which  is  nearly  impossible.  Eden  is  then 
directed  to  stand  possessed  of  the  money  raised  by  the 

(a)  See  the  clause  ante,  p.  1 12—1 14.       {b)  Vide  ante,  p.  1 10. 

means 
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means  provided,  m  trust  to  pay  eight  annuities  men-  1819. 
tioned,  and  all  persons  claiming  under  two  deeds  re-  n4vis 
ferred  to ;  so  that  there  may  be  many  annuitants  and  v. 

judgment    creditors  not  there  specified,    and   for  that        Marl- 

reason  not  parties,  and,  with  respect  to  whom,  there-  bobouoh. 
fore,  there  must  be  inquiry. 

The  result  of  these  powers  appears  to  be,  that  in  the 
event  of  the  arrear  of  tlie  annuity  for  a  specified  period, 
it  was  competent  to  Eden  to  sell  all  these  estates,  for  the 
terms  comprised  in  the  deed,  to  convert  them  into 
money,  and  after  satisfaction  of  the  incumbrances,  to 
invest  the  surplus  in  stock;  and  thus  to  give  to  the 
Duke  of  Marlborough  a  personal  interest  in  that  fimd, 
as  contradistinguished  firom  the  real  interest  which  he 
bad  in  some  of  these  estates,  and  in  the  timber. 

There  follow,  an  assignment  of  the  pension  of  5000/. 
on  the  same  trust;  a  proviso  for  redemption ;  and  an 
appointment  of  Mr.  Withy  as  receiver  and  attorney,  with 
very  large  powers. 

One  of  the  first  questions,  in  such  a  case  will  be,  whe- 
ther it  is  so  clear,  on  any  motion  that  can  be  made  in  a 
court  of  equity,  considering  the  parties  to  this  instru- 
ment,' and  its  provisions,  that  there  must  finally  be  a 
decree  to  carry  it  into  execution,  that  the  Court  will 
anticipate,  by  giving  before  decree,  the  relief  which,  if 
the  PlaindfF  is  entitled  to  relief,  may  then  be  given  ? 
Or,  considering  all  the  provisions  made  by  the  grantor, 
and  for  persons  who  are  not  parties,  and  the  fact  that 
the  demise  not  only  authorises  the.  trustee  to  strip  the 
estate  of  all  timber,  but  when  entry  is  made  under  the 
term,  the  entry  is  not  to  continue  merely  until  the  ar- 
rears of  the  annuity  are  paid,  but  gives  an  unlimited 

power 
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power  over  the  whole  property,  to  sdOi  it  absolutely,  and 
convert  it  into  a  pecuniary  interest,  or  to  keep  possession 
V.  of  it,  subject  to  the  interests  which  that  possession  would 

jijUBL^  ^  create;  whether  it  is  so  clear  that  the  Plamtiff  will  even- 
BOiioa&H  tually  be  entitled  to  relief  that  when  there  is  nothing 
more  than  yet  appears  to  enable  die  Court  to  decide^ 
it  would  be  fit  now  to  give  the  relief  which  the  Plaintiff 
seeks,  evejti  if-  it  would  be  fit  that  on  a  decree  tfdief 
should  be  giv^i  ?  The  case  certainly  must  be  o(»md« 
ered  in  that  view. 

The  present  motion  raises  two  questions;  whether 
the  receiver  is  the  person  whom  the  Court  will  entrust 
with  thia  duty  in  relation  to  the  timber?  And,  a  qOea* 
tion  in  e£fect  preliminary  to  the  former,  whether  the 
receiver  should  be  continued  ?  If  he  is  not  omtinued^ 
he  cannot  be  the  proper  person.  The  fittest  motion, 
therefore^  to  be  first  heatd  is  that  for  (Kacharging  the 
Fscdver. 

In  appointing  the  receiver  I  proceeded  on  these 
grounds.  Looking  at  these  several  acts  of  parliament, 
it  did  not  occur  to  me  that  the  pension  act  bore  much 
on  the  other  acts.  I  might  be  too  hasty  in  that  opinion. 
Hie  first  Duke  was  at  one  time  tenant  in  foe  of  this  pn>« 
perty;  in  order  to  settle  it  on  his  posterity,  and  with 
laige  aids  from  the  public,  (a  circumstance  material  in 
reference  to  the  policy  imputable  to  the  acts,)  the 
first  Duke  reduced  himself  to  the  condition  of  tenant 
for  life  without  impeachment  of  waste,  and  it  ap^ 
peared  to  me  ther^re,  that,  he  might  cut  all  timber 
which  a  tenant  for  life  without  impeachment  of  waste 
might  cut;  and  I  thought  it  impossible  to  hold  that 
what  a  tenant  (or  life  might  d6,  could  not  be  done 
by  a  tenant  in  tail  under  the  same  setdement     With 

respect 
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Inspect  to  the  leastng  powen,  I  tisasbned  in  this  way,      ^  1819. 
conadering  this  as  the  settlement  of  an  estate  not  public 
property.    It  is  fiuniliar  that  the  estates  of  the  first  no- 
h3ity  in  the  kingdom  are  limited  to  them  for  life)  with 
powers  of  basing  of  all  natureft  required,  but  with  an 
escpiess  ezoepdon  firom  those  general  powers,  declaring 
diat  they  dsdl  not  be  at  liberty  to  lease,  beyond  a  very 
linited  time,  any  of  the  txwnsion-^houses  or  parks ;  but 
the  only  inference  that  I  have  ever  known  drawn,  in  the 
administration  of  justice,  from  the  existence  of  such  a 
limitation  of  the  power  is,  that  a  lease  which  exceeds 
the  power  is  void ;  I  never  knew  that  it  was  not  compe- 
tent to  the  tenant  tor  life  by  deed  tochafge  hislUe  estate 
in  those  {Nremises  which  were  excepted  from  his  general 
leasing  powers,  or  that  he  could  protect  them  against 
execution.    No  one  ever  contended  that,  because  those 
porti<His  of  the  property  were  exempted  from  the  leasing 
powers  they  were,  therefor^  protected  from  the  claims  of 
creditors.     A  tenant  for  life  without  more,  possesses  a 
power  of  leasing  arising  out  of  his  estate,  and  determin- 
ing, therefore,  whh  his  life.     The  leasing  powers  in  a 
common  settlement,  prescribing  a  limited  term,  rent, 
&C.  will  not  afiect  the  power  incident  to  the  estate  of 
the  tenant  for  life,  to  lease  during  his  life,  as  he  pleases. 

In  this  case  there  have  been  executions  against  the 
life-estate  of  the  Duke  of  Marlborough  ;  if  so,  then  ^by 
analogy,  this  Coiutwill  put  a  receiver  in  possession, 
where  the  claim  is  equitable  not  legal ;  and  if  in  the  acts 
of  parliament  there  is  sufficient  to  prevent  the  appli- 
cation of  the  law  in  the  manner  which  I  now  state,  it 
had  escaped  me.  If  there  were  two  judgment  creditors 
who^  under  the  opinion  of  the  Court  of  King^s  Bench, 
had  each  of  them  extended  a  moiety  of  Blenheim  House, 
and  by  their  judgments  could  obtain  possession,  it  ap- 
peared 
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1819.       peared  to  me  that  either  that  Court  was  wrong,  or  Bkn^ 

D A TI8       *^*^  House  must  be  subject  to  be  taken  by  the  Duke's 

V.  creclitors  in  equity  as  well  as'  at  law ;  there  could  be  no 

Ma^l-*  ^    more  reason  why  it  should  not  be  taken  under  an  equit- 

BOBO.DOK.      b]e,  than  under  a  legal,  charge.    The  case  must  be 

aigued  on  the  ground  that  there  is  no  distinction  in 

principle,  supposing  no  objection  to  arise  to  the  claim 

of  the  equitable  creditor  fircnn  the  nature  of  his  contract, 

as  a  dealing  with  an  heir  apparent 


Aprils.  Si^  Arthur  Piggoitj  Mr.  Wrmfy  and  Mr.  Hampson^  in 

support  of  the  motion  to  discharge  the  receiver. 

The  Duke  is  himself  not  entided  to  fell  timber.  On 
an  information  and  bill  filed  by  the  Attorney-Gene- 
ral, and  persons  having  reversionary  interests  in  the 
estates,  against  the  Duke,  the  Vice-Chancellor  has 
granted  an  injunction  to  restrain  the  Duke  from  cutting 
timber,  on  the  principle  that  the  power  to  commit 
waste,  though  incident  to  the  estate  of  a  tenant  in  tail, 
would  be  inconsistent  with  the  intention  the  legislature 
has  declared  for  the  security  of  this  property.(a)  By  the 
express  provisions  of  the  act,  the  Duke  cannot  bar  the 
descent ;  by  the  judicial  construction  of  those  provisions, 
he  cannot  commit  waste ;  upon  what  principle  can  the 
receiver,  the  agent  of  this  annuitant,  claim  rights  which, 
even  if  so  disposed,  the  Duke  could  not  execute?  The 
effect  of  this  order  will  be  to  place  tlie  receiver  in 
possession  of  the  estate,  which  the  legislature  has  ex- 
pressly provided  for  the  enjoyment  of  the  Duke  and 
his  posterity.     If  the  tenor  of  the  acts  of  parliament  had 

(«)  The  Attorney  Gtnerdy.  The  Duke  oi Marlborough^  5  MaddAH^. 

been 
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becin  &31y  stated  to  the  court  (a),  no  receive  would  have 
been  appointed.  It  is  true,  that  at  the  date  of  the 
limitation  of  the  e^tes  by  those  acts,  the  fee  simple  «. 

badbeenalreadyconvey€dtotheI>ukeofAferttorm/gA,  '"'£j!°^ 
by  -SL  former  grant  from  the  crown,  and  in  the  creation  bohougr. 
of  those  limitations,  th«pefore»  the  estate  moved  from 
him;  but  at  that  time,  the  mansion  of  Blenheim^  with 
its  magnificent  fixtures  and  gardens  was  not  in  exist- 
ence; the  mansion  was  built  and  the  gardens  were 
formed  by  the  national  bounty;  in  these  consists  the 
value  of  the  property;  and  they  were  the  giil  of  the 
ctown  and  parliament,  designed  for  the  personal  enjoy- 
ment of  the  Duke  and  his  posterity,  the  possesidon  of 
^fliidi  dionld  be  inseparably  annexed  to  the  descent  of 
dietideb 

If  this  estate  deteended  to  an  bar  female  of  the 
Duke,  her  husband  would  not  be  tenant  by  the  curtesy, 
nor  would  a  Duchess  dowager  be  entided  to  dower. 

The  eitate  was  cxmfenred  and  embdlished  as  a  durable 
monQmeat  of  the  achievemoits  of  the  Duke ;  and  the 
Grown,  representing  the  public,  is .  interested  in  its  pre- 
sorvadon,  by  andogy  to  the  legal  principle  which  pro- 
tects tke  ri^t  'of  the  beir  in  monuments  erected  to  the 
honoiBr  of  his  ancestor,  even  against  the  owner  of  the 
gRNmd  on  whidi  they  stand.  (2) 

Tie  Loan  Chancszxor. 

To  what  extent  is  that  argument  urged  ?  Neither  the 
receiver  nor  any  creditor  could  dismantle  the  property, 


(a).  In  aMdon  to  the  statutet    ferred  to  itat  i  (rto.  i,  stat.3.. 
died  on  the  former  ^ufgament,    r.l9.  #.34. 
diecoontel  fo  tbeDukenowre-       {h)  Co.IMi.  foL  is.  b.  and  the 

casM  cited  in  the  notet . 

Vol.  IL  K  or 


SOROUGH. 
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1819.       or  «x9erpi9e  ojm  U  my  other  {XMvsr  tbaa  the  Bsbe 
^^^^     ppa^eased. 

The  Duke  of        -n       «  •  -i*    « 

Marl-  For  the  motiw  Io  ^cbarge  ttie  MceiveB^ 

The  Duke  is  not  at  liberty  so  to  alien  the  estate  a^  t^ 
exclude  himself  from  residing  there. 

Mr.  Hari  and  Mr,  Seton  for  the  plaintiff,  Mr.  WPe- 
therell  and  Mr.  Tinney  tor  prior  incumbrancers,. against, 
the  motion  to  discharge  the  receiver 

The  contract  is  not  a  dealiog  with  m  heh  foff  hi9 
expectancy;  it  is  not  xeversiqDi^rj^t  l?u|  ifume^fcv  A 
present  persaniiJ..  securiljy  pannot  be  vifi^tefji  by:  iim. 
provision  of  a  future  auxiliary  fiind,  when  the  g^npntgif 
shall  obtain  by  possession.  At  least  the  judgment  is 
valid ;  it  was  nevfsr  pi]etei^4^  tba(  »  ju^ginept(  4.  ^d 
because  the  perapn  i^;ai4s(  wl^o^^.  \t  hm  beei^:  ^a^ini 
happens  to  l)e  an  e^cp^c^nt^  \m.  V^p  V^mif^* 
established  by  Goaiand  v.  De  Faria  {a\  and  the 
cusea  of  that  cb^j  aj|^  conJ^p^^  ^  6iik%:  m^,  kive 
nev^  been  ^xl^^d^.to  mfo^^  f^m^^^*  T^»  pmifiV^ci 
of  those  4fcisioos  qnly  imp^f^i  ap  obljgiit^OA  to  pro9« 
the  fairness,  of  th^  transactioQi  t^a  plftotilT  b^  giveiiL 
th^t  proof.  Ip  aU  t^^cm^  i[9^(m<»l»f  tbe^  whole  CODUwl 
has  been  resqn4e4 1  but  heiPQ  Qply  p^ffrof  the  prep^n^ 
assigned  was  reversionary;  qm.  t^  coj^  yeflijsiild:  tiw 
whole  contract,  in  order  to  protect  a  part  of  the  pro- 
perty? At  the  utmost,  the  Dj^^i^^f^  r^Tf^^agMllist 
the  deed  only  on  payment  of  principal,,  interest^  ai^dcg^ts. 
If  ever  the  court  would  interpose  by  the  ^pointment  of 
a  recaver  before  a  decree,  it  is  in  a  case  like  this,  in 
which  the  owner  of  the  estate,  who  contends  that  he 
posMBses  HO  power  of  attenation,  has  undertaken  to 

(«)  17  Vet.  20. 

alien 
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alien  it,  and  has  given  possession  to  judgment  creditors ; 
and  here  defying,  bis  right  to  gnuat  an  authority  to  cut 
tunbar,  h^  pledged  himself  by  an  appeal  from  the  Judg-  o. 

nent  of  the  Vice-Chancellor,  to  assert  that  right  ^  j£S!  ^ 


BOBOUGH* 


The  deeds  under  which  the  incumbrancers  prior  to 
Ibe  Phiiiitiff  claim,  provide  for  ih&ax  the  same  remedies 
fay  8al&  of  timber  and  otherwise,  to  which  the  Plaintiff 
is  entitled^  and  up  objection  therefore  arises  from  those 
benefits  reserved  by  the  Plaintiff's  annuity-deed  to  per- 
aonis  nol  parti^  to  it,,  for  whom  they  were  akeady 
seoired. 

Hie  licence  to  cut  timber  gives  the  same  right  as  if 
the  term  had  been  expressly  created  without  impeach- 
ment t>f  waste*  4^  common  law  a  lessee  for  years  was 
entitled  to  commit  waste ;  since  the  statute  of  Marte- 
hridge^  which  restrains  his  right,  the  proper  mode  of 
ezenpting  him  firom  the  restriction  in  the  statute,  is  a 
licence,  (a)  In  Comyn^s  Digest  (i)  it  is  distinctly  stated, 
tm  the  authority  of  a  case  in  W.  Jones  (c),  that  ^^  if  tenant 
for  life  without  impeachment,  leases  for  years,  waste 
does  not  lie  against  the  lessee  for  years ;  for  his  estate  is 
derived  firom  him,  who  was  dispupishable." 


(a)  The  words  of  the  sta-  mam  spectantibus,  nisi  spe- 

tutearep '^  Item  firmarii  tern-  cialem  inde  habuerint  con- 

{Knre  firmarum  suarum,  vas-  cessionem,  sive  conventioDis 

lam  vci  exSium  non  facient  met&tiodemy  adeo  quod  hoc 

dftWMfe^.donAus,  velhomi-  &cere  possint,*'  c.  2Sf     Vide 

tAiMf  nee  do  aliquibus   ad  post^  p.  145.  fi. 


tenementa  ijuse  habent  ad  fir- 


(«)  £rt^  T.  Tracy  f  W,  Jones^     Cary^  90. 
su    See  Nud^ai^s  caie,  Moor^ 
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rsi9. 


Davis 

V. 

The  Duke  of 
Mark^ 

BOEOI7GH. 


In  favor  of 
equitable 
creditors  the 
Court  will 
appoint  a  re- 
ceiver on 
property,  ^ 
against  whieh 
a  legal  credi- 
tor might 
obtain  exe- 
cution. 


The  LoBD  Chancellor. 

Tlie  question  whether  the  Duke  Cati  alien  BUfihei^ 
House,  must  be  the  same  at  law  and  in  equity.  Wlieft 
I  found  that  judgment  creditors  had  extended  it  by 
elegits,  I  felt  a  difficulty  in  doiying  a  like  relief  to  equit* 
able  creditors.  It  may  be  a  question  whether  those  who 
assert  that  there  is  neither  legal  nor  equitable  right  to 
take  possession  of  this  property,  should  not  make  appti** 
cation  to  the  Court  which  has  issued  those  execudonB? 
but  while  Courts  of  law  hold,  that  Blenheim  Houise  may 
be  taken  on  legal  execution,  couits  of  equity  cannot 
consistently  hold,  that  it  is  not  to  be  taken  on  equitable 
execution.  With  respect  to  waste,  the  first  Duke  of 
Marlborough  was  tenant  for  life,  eitpt*essly  without  im- 
peachment of  waste ;  and  it  would  be  very  difficult  to 
contend  that  those  who  succeed  him,  being  tenants  in 
tail,  have  a  less  right ;  but  the  power  of  alienation  bver 
this  estate  must  depend  on  the  Iqgal  construction  of  the 
acts  of  parliament,  and  ought  to  be  determined  in  a 
court  of  law.  On  the  policy  of  those  acts,  thi$  must  be 
argued  as  a  case  in  which  the  legislature^  intending 
wholly  to  prevent  alienation,  has  forbidden  some  modes 
of  alienation,  and  made  no  mention  of  others.  That  is 
a  singulari^^  in  this  question. 


The  LoRn  Chancellor. 

April  8.  If  this  case  is  to  be  decided  on  that  policy,  which  is 

acknowledged  only  in  courts  of  equity,  the  pcdicy  ex- 
tending a  peculiar  protection  to  heirs,  it  is  purely  a 
question  of  equity ;  if,  on  the  other  hand,  it  is  to'  be 
decided"  on  the  construction  of  the  acts  of  parliament, 
and  it  is  insisted  that  under  that  construction  no  credi- 
tors can  lay  hold  of  Blcfiheim  House,  even  during  the 

life 
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Kfe  of  the  Duke,  so  as  to  exdttde  him,  and  prevent  his  181  !!• 
e»^iiding  them  if  he  thinks  proper,  that  is  a  1^5al  ques-  d^vis 
tion ;  and  the  difficulty  under*  which  the  Duke  there  v. 

labours,  is,  that  the  case  is  presented  to  me,  when  two       Mabl^ 

judgment  creditors,  by  virtue  of  their  judgments,  have  aaaouGa. 
taken  possession  of  the  house  and' pafk.^ 

No  motion  is  mad^  in-  the  Cause  to  which  the  Attor-» 

ney-General  is  a  par^,  but  the  point  at  issue  is  simply 

dds,  whether  I  ougbt  to  discharge  'the  receiver?  That 

depends  firsts  on  the  question^wheliier  he  ought  to  have 

been  appointed,  regard  being  had  to  the  nature  of  the 

{Mntifrti  ckmi  ahd  the  nature^  of  the  Duke's  estate? 

If  the  nature  of  the  estate  is  to  beeoosideDed  as  to  the 

question  whether-an  equitable  exedution  can  be  levied,: 

if  I  may  use  that'  expression^  against  die  house  and 

paikj  that  may  be  properly  argued  here  on  principiesi. 

peculiar  to  a  couit  of  equity ;  but  the  question  on  the 

meaning  of  the  acts  of  parliament  is  a  legal  question, 

and  I'  have  no  concern^  with  that  except  to  take  the 

opinion  of-  a  court  of  law,  unless  there  ai^  equitable^ 

grounds  for  protecting  the  Duke,  not  as  heir  apparent,! 

but  as  Duke  of  Marlbarotsgh.    The  consttnction  of  the  Courts  of 

acts  rauJBt  be  the  same  in  courts  of  law  and  equity^  but  Sply^a^D^ 

there  may  be  a  peduliar  principle  which  this  Court  will  cuW  princi- 

apply  to  the  acts,  though  it  agrees  in  the  construction  mt^ni^ 

witb  the  court  of  kw.  alienation, 

in  tbe  con- 
•tniction  of 

The-  point  at  law  arises  on  this  very  deed ;  for  the  ^^^^^ 

question  would  be,  whether  any  estate  passed  at  law  courts  of  law^ 

l^  virtue  of  the  demise?  If  it  is  determinable  with  the 

Duke's  life,  still  the  point  would  arise,  because  it  is 

contended  that  the  Duke  cannot  exclude  himself  from 

the  possession  of  the  estate.     The  quesdon  is,  whether 

these  statutes,  by  imposing  express  restraints  on  alien- 

fttioU)  have  destroyed  all  the  implied  incidents  of  the 

K  3  life 


IS*  CASES  IN  CHANCERY. 

1819.  life-estate?   It  has  been  insisted  before  mt^  Ifaat  A» 

Davu  I)^®  could  not,  by  his  own  ac(^  put  into  possession  of 

9.  these  estates,  any  person  whom  he  Could  not  tanov.^  at 

jj^^^  nis  pleasure*  -*-  A  strong  proposition.  .    . 


9DA0C70B.. 


It  is  argued  also^  that  the  rebeiv^  ought  to  be  disr 

charged,  because  if  this  were  the  case  of  an  ordinary 

tenant  for  life^  not  under  the  restraints  which  afibqt  the 

Duke,  the  deed  is  such  as  this  Court  would  not  enlwcew 

There  is  another  idew  in  which  I  put  it»  tjbast  if  the  re^ 

ceiver  is  Sfpointed  at  ali,  it  must  be  because  Eda^  ox 

the  Plaintifl^  (wUcb  is  the  same  thing),  has  an  estate 

created  for  500  year^,  if  the  Duke  should  so  long  live ; 

but  i£^  aceeiding  to  the  true  intent  and  meaning  of  the 

acts,  tfie  Duke  oould  not  demise  the  estates^  as  by  diis 

deed  he  has  attempted  to  demise  them^  his  incapacity 

must  exist  at  law,  as  well  as  in  equity,  and  ought  to  be- 

established  before  the  receiver  is  dischaigi|d« 

It  has  been  decided  in  this  courts  that  the  grantor  of 
an  annuity  void  by  the  atmuity  act,  may  come  here^  snd 
have  the  annuily  deed  delivered  up^  without  repaying 
the  consideration-moaey,  though  that  is  recoveraUe  at 
law  {a);  hut  he  cannot  obtain,  relief  on  those  t^rms» 
after  he  has,  by  his  bill  or  answer,  submitted  to  sep^s 
the  consideratioQ^  as  in  Doctor  Battine^&  ease^  the 
annuitant  then  is  entitled  to  be  rqpaid,  not  under  hia 
judgment,  but  under  the  grantor's  submission* 

When  this  case  originally  came  before  me,  I  collected 
that  the  annuity  was  granted  to  the  Plaintiff  for  the  life 
of  the  Duke  of  Marlbpta^gi^  and  could  not  be  chaiged 
on  the  estate  of  the  late  Duke,  of  which  he  was 
tenant  in  tail,   so  as   to   inforce   immediate  payment 

.   (»}  K«£rjMil.  p.  1,57.  ». 

out 
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jfM^Kehkfflm  Heiue,  bdt  nughi  be  no  charged  oit      I8i&. 

WMfe  k^i^*    AcxNM^dtegly,  the  itmnifs^  is  grated  16     "^^^     ' 

fauie  <iBt  6l  !tKteKh^giiSi  torn  the  date  of  the  deedv  ^^    , 

«d  elit  of  Bknieim  Hoote  fto«i  the  death  of  the  late  ^^^"^^^ 

dMtek    It  IMS  stbMd  to  ]de»  aooonloig  tx)  the  uncoils-     loftovoir. 

IWMmd  fti^  diat  ttvo  cs^dilGars  had^  laider  «/^t^ 

ttcti^Adtid  taHtfetienof  JSfeitMiM  HiHise  dud  Park;  tfid 

%«f«  liieil;  kk  {lonebsian;  die  ^[iiafitidti  theh  made  m^ 

Miellltf  iUb  amniitjr  coald  be  ediisideved  a^  well  ohalffed 

oil  tfete  C^fak^^t  sttb$ieofek  oh  which  db^  deed  pfirpoH«d 

ft>€hlageh?    Inde^detod>c^ the  effect  df  other  pdm 

of  di^  iiiMniibeiits^Biid^f  the  atits  of  t^ti^^ 

^iMible  to  ^jy  diat  k  eoold  hot  be  dbarged  on  iVhi/e 

Kni^  immediately,  ahd  on  Bknkdm  Houses  from  the 

d^fA  of  the  tete  Duke^  imless  prevented  by  thepriii-^ 

43^le  c^  policy  applied  by  this  conrt  to  persons  in  the 

CBlttttioti  of  expectant  beir«»    The  Question  was  in  wtn^ 

iBMaHtixe  Asctesedy  whether  the  Duke  of  MctirUxmnigh 

coidd  diarge  the  t^operQr  with  ah  anntei^  for  his  life? 

t  <SMtfdeiNBd  it  thus ;  die  «u^  bad  made  the  ^^ 
ttiiiiflt  for  tai^  Widiout  hnpeachment  of  waste,  and  the  • 
MMe^di^  HAts  ttotots  m  t^  (I  am  aware  of  the 
tfdddtieji  in  reftsetice  to  tdnanti^  by  cntft^  dnd  m 
dower)^  ^ttii  had  eicplrestly  restfaih^  the  Duke  fiom 
gMOJti^  tedses  beyond  twenty^ne  ^ears^  tod  expressly 
d(dttd«d  flftmi  diat  pow^  Bknhdm  House  and  the 
^ftiAdSWd6dM&dk.{^)   The  first Dilke^bdngteiiant  far 

life 

(a)  **  Beftflirtfaereiiacted»  lease  ot  leases  in  possessioDy 
&e.  That  the  said  Duke  of  of  all  or  any  of  the  said  ma- 
MarQdtbUgh,  and  aftet  his  nertf,  hundred,  messuages, 
d^^Bl^,  the  Kaid  DaehcsS  of  lands,  teii^tnents,  and  here- 
MaribartHtgh,  shall  have  full  ditaments  aforesaid,  (other 
power  and  authority,  by  than  and  except  the  house 
deed  indented,  to  make  my    called    BUnheim,    and   the 

K  4  park 
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The  Duke  of 
Mabl* 

lOAOUOH. 


Estates  graat- 
edbythe 
Crown  for  the 
jnainteDaoce 
of  dignities, 
with  reversioh 
in  the  Crown, 
bare  the  usual 
inddents,  and 
may  betaken 
In  execution. 


life  widiout  uDpeachment  of  waste, .  it  was  deur^  mda^ 
pendently  on  the  question  of  equitable  wafite»  might  ca( 
timber;  and  it/Was  difficult  to  contend  that  a  ti&saxA  in 
tail  under  the  act,  had  not  equal  powers  with  a  teniual 
for  life  without  impeachment  of  waste ;  it  was  dear  too^ 
that  unless  there  was  something' in  the  act  which  requii^ 
me  to  put.  on  it  a  construction  diffkenit.  from  that  which 
prevails  in  the  ordmajry  cases  qf  setHements.  of  great 
estates,  the  leasing  power  in  whichf  and  the  espdu^iw 
of  the  mansion-house  and  parjk,  are  almost  in  words 
embodied  in  this  act,  it  would  be  quite  a  new  idea  that^ 
because  the  tenants  for  life  could  not  make  a  lease,  to 
bind  those  who  succeed^  them,  es^oept  in  tlie  terms  pre- 
scribed, and  could  not  lease  the  mansion-house  or  other 
excluded  places,  beyond  thdr  own  live^  it  was  ;tQ  be 
contended,  from  an  instrument  of  such  a  natuine,  .that 
the  rights  which  a  tenant  for  life  had,  as.  incident  to 
his  estate^  were  not.existii^  though  not  affiscted  by  the 
terms  of  tl^e  instrumentb  The  ordinary  rules  are  appli-* 
cable  to  estates  granted  by  the  crown  itself,  for  the  main- 
tenance of  dignities,  with  reversion  in  the  cro^i^  ^i^ch 
therefore  cannot  be-  barred.  I  never  heard  that  persona 
to  whom  such  grao^ts  have  been  made,  have  uot»  during: 
their  lives,  the  usual  incidents  to  their  estates;,  or  that 
their  creditors  could  not  take  them  in  execution.  .  It 
had  escaped  me  if  tlie  pension-<act,  which  1  read,  boxe 
on  tliis  questionv  When,  therefore,  it  has  been  aigiied,, 
i\ot  only  that  we  are  to  look  to  the  policy  of  this  court 
with  regard  to  expectant  heirs,  but  that  these  acts  are 


park  of  Woodcock),,  for  any 
number  of  years,  not  exceed- 
ing one-and-twenty  years,  or 
for  any  number  of  years  de- 
termulable  upon  one,    two, 


or  three  lives,  reserving  the 
best  and  most  improved  rent 
that  can  then  be  had  for  the 
fiatne,without  taking  any  fine.'' 
5  Anne,  c.  3.  s.  4. 

ta 
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to  be ooniitraied  at  law  aad ;ia  eqtdty,  with  reference  to  a        I8I£r. 

peculiar  purpoae  of  the  l^rialature,  that  i»  a  question 

the  ^btenninatian  of  which»  I  have  considered,  must 

pxcbaUjr  be  the  same^  at  law  and  in  equity ;  and  if  die 

present  moticn  is  to  turn  on.  the  point,  whether  the 

J>iike  of  Mqrlbofvugh  can  g^pant  these  incumbrances  by 

.^irtoe  of  his  estate^  si^posing  it  to  be  an  estate  £>r  life 

widioiit  iBfipearJiinent  of  wae^.  or  whether  tivs  inddents 

to  aa  estate  for  life  axe  tpken  away,  as  well  as  the.other 

lestraiats  imposed,  it  would  be  the  duty  of  this  couift 

fint  to  hear  the  dedsjbn  of  a  court  of  law.    If  that 

qu^tion  was  dedded,' another  circumstance, requiring 

observation  is,  the  diffi<;ulty  attending  the  policy  of  the 

actB^  (in  ad($tipn  to  the  protection  with  whidi  we  surround 

expectant  l^drs  in  this  court,)  on  th^  argi^n^t  that  the 

le^alatnre  in  passing  tfaem^  contemplated,  restr^ts  ber 

yond  that  variety  which  they  have  specified;  that,  the 

lq|islatnre  hnving  considered^  what  acts  tenants  la  tf^l 

m^fat,  and  what  th^  might  not,  perform,  and  therefore 

what  restraints  should  be  imposed,  and  having  expressly 

imposed  some  restraints,'  tjbe  court  is  called  on  to  i^ay, 

what  restraints  are  to  be  implied,  from  statutes  thus 

.expressly  imposing  some,  and  not  imposing  others. 

On  diat  question  I  shall  observe  only,  that  it  furnishes. 

a  great  deal  of  argument.. 

Another  point  requires  more  consideration ;  namdy,. 
whether,  without  adverting  to  the  acts  of  parliament,  tins. 
is  a  case  in  which  the  court  should  have  granted  i 
reodver?    The  rule  I  take  to  be,  that  the  court  will  on  Doctrine  on 
motion  appoint  a  receiver  for  an  equitable  creditor,  or  mcnt^are- 
a  poson  having  an  equitable  estate,  without  prqudice  ceiter  ia  be- 
to  persons  who  have  prior  estates :  m  this  sense,  with-  ^ble  cr^^n. 
out  prgudice  to  persons  having  prior  legal  estates,  that 
it  will  not  prevent  their  proceeding  to  obtain  po6ses8ion,i 

if 
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IB  10;  if  they  think  pwpetik);  atld  ^th  tegard  ^  t)ef^ni 
hftViAgr  pijot  e^ll^blife  ^SMUM)  Ihi  iCDittt  tiikds  ciift;  hi 
lqKM>inUHK  ^  t^60di^«l'  tiot  to  diftlbrb  ^dr  eqaities^  tod 
^*^^|JJ[^  ^  feir  tfant  piirpd«6  diif^tb  llicjttl#i«  tb  detolialitt^  J^olitici 
ttiio]^#qttitaMtthlbumbitttoiC«»9|  j^dhiiittft^l^iMredi^- 
toitd  to  Act  flgldttst  th«  dUttttel  M  laUr^  and  setdlta^  the 
prioTiti^  4f  e^tftbte  drddBtcktsv  PiMVid^  k  !k  sfltb- 
AkI)  k  lihM  «tttge  l^the  oMMf  th&t  ihe  ^dltffnr^^  by 
th^  bill^  wUI  be  ^vtt  Whte  li  d«d«^  ft  p^bMuhded, 
ih6  Cdu^  wffl  ilbt  etpDde  p^6Hle^  clidHifhig  thiit  rdM; 
Id  tti^  daD^  tf  Idfililg  th(d  iWtft  by  IM  ap^ihting  a 
Mb^iver  of  m  em^^  dH  whibb  h  b  adnntted  they 
IMuidt  ^tef  (A)«  The  qdestioii  ih^  Will  b6,  #hethei-, 
bc^OA^iAg  fibfr  pm¥u(idfl^  ^  -fin^  d^f  the  06VU%  !ii 
Ih^  ^d^Oit  §t^  lif  the  cau^e,  »  io  iiMrpose  bylh^ 
appdltitlfiMt  df  a  jTeceiv^?  lliat  may  be  put  thus, 
wbeA^  it  b  ^uffidently  iHai  that  die  Cotlrt  iHU, 
bit  the  he&H»g^  teid  it^  did  to  a  j^buntiff  such  ad  the 
pi'esS^t? 

Th4  g«uk  df  the  ^filitiky  first  f ecognutes  in  the  Duke, 
Aeti  Mai^esir  of  ^kindfitrdy  the  character  to  which 
tUa  Court  appUos,  irhal  it  etih  its  pofitgr,  that  is,  the 

(a)  But  they  must  fint  obtain  gonl*  1^.  i'iiM^,  IS  IW.  10^ 
the  leave  of  the  Coort,  Brymi  MiddleUm  ▼•  Dodiwdi,  IZ  Vet. 
▼.  Cormadt,  1  Cour,  4S3.  ilnois  966.  Lkjfd  v.  .  Pcfff^giaM, 
6^iA.S87.  Angeiy.Iiimik,9res.  16  Km.  59.  &:oft  ▼.  Sedter, 
9SS.  Bi^^M^CffeMed^lJut.  4  Pride,  946.  i  ^nA  iet  Jervu  ^. 
^  WM*  176«  erMlf  ▼.  .AUrfx  White^  6  fn.  798. ;  bat  in  later 
lejf,  ante,  vol.  1.  570.  cases  die  Court  hai  granted  that 

(b)  tn  thu  case  the  recdver  prompt  relief  to  a  par^  posses*- 
wab  uppdiikM  before  answer,  ing  &  clear  equitable  tidd,  by  an- 
The  earlier  initancar  of  the  ap-  alogy  to  the  efeotaitot  of  a  legal 
pointmeot  of  a  receiver  belbre  incumbrancef  ;  DuekmoHh  ▼. 
answer  seem  to  have  proceeded  Trafford^  18  Fe<.883.  MtUvJft 
on  th^  ground  of  firaud,  and  v.PWoeyfq^,  l  f^.j-i^M- 180.; 
d«t^|irtoth«^|i0pei>C3r;  KMiv.  and.see  Jfi^t«jf»v..il0hl,  liTotf 
BwwbU^  %  Bto.  C.  a  158.    jETa-  ^  Beat.  75. 

character 
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diaxaoter  of  eldest  son  aad  heirat  law;    iBeyoad  doubt 
be  ia  dcalis^  ix  his  expectioicy  a^d  ^ermnoBb  .l)$0»us^ 
be  is  dealing  for  what  the  legislature  endeavoured  to 
aaiMX  to  the  dignities  of  which  he  was  expectant  heir. 
Feelings  as  I  profess  to  feel,  that  in  many  cases  those 
who  obtain  relief  from  their  annuities,  have  really  taken 
as  much  advantage  of  the  annuitants  as  those  annuitants 
have  taken  of  tbem^  I  must  still  ad^nit  it  to  be  clearly  Liability  of  . 
timWiiihffdi  that,  if  a  person  has  dealt  with  an  heir  j^^^ 
ajipflrent^  for  interests  dt  which  he  is  not  in  present  heir  apparent 
possession,  this  court  extendi  io  flie  hcii^  the  benefit  of  ^^^" 
this  principle,  with  reference  to  those  so  dealing  with 
him,  that  it  does  not  rest  pn  him  to  shew  that  the 
baxguB  was  imraasoimble  and  improvid^it,  but  on  them 
to  dbew  that  it  was  reasooabk.  (u)    The  mcro  feet  that 

the 


(a)  The  general  result  of 
the  cases  seems  to  be,  that 
expectant  heirs  dealing  for 
their  expectancy^  are  entitled, 
forjoere  inadequacy  of  price, 
to  have  the  contract  rescind* 
ed,  upon  terms  of  redemption  $ 
Knaa  V.  HiUf  1  Fem.  167. 
2F<nk27.  dCa.fnCAa.120.  2 

in  duu  136.  Batty.\.  Uoyd^ 
1  Vtnu  14I«  Wiieman  vi 
^edb,  2  Vern.  121.  2  Freem. 
III.  Barney.  Tysofty^  Vent. 
350.  Bemey  v.  Pitt,  2  Vem. 
U.^IUp.in  Cha.S9S.  IP. 
IT.  312.  past  p.  142.  Tmsle- 
Urn  V.  Gri^,  1  P.  W.  310. 
DeBu  V.  Brundif  SeL  Ca.  in 
Cta.7*  discredited  aiy.  1  Bra* 
a  C.  7.  CoU  Y.JffiU(ms,  SP. 
7F.290.  Curuyu  v.  MUner, 
3  P.  fV.  293  n.  Bamardkton 


V*  Lingood.  2  Ath.  138. 
Earl  qf  Chestetrfield  v*  Jam- 
sen,  2  Ves.  125.  I  Atk.  301. 
1  WHs.  286.  Baugh  v.  Price, 
I  Wib.  320.  Gould  v.  Oak- 
den,  4fBro.P.  C.ed.  Tond.  198. 
Gnynne  v.  Heatdn,  I  Bro. 
C.  C.  1.  Peaoockv.  Evans, 
16  F€S.  512.  G&udand  v. 
c{6  Paruif  17  Fef.  20ti  t:om«- 
promised  on  appeal,  Sugden 
Lato  of  Vendors,  231  n.  i^. 
i^ocAtf  V.  O'Brien.  I  BaU  Sf 
Beatty,  SdO.  Darleyy.  Single- 
tan,  Wigktto.,  25.  Bofnesvm 
HeapSfS  Ves.&Bea,ll1.;sind 
see  Varnee*s  case,  2  Freem»  63. 
^fooik  V.  Ga%,  2  Atk,  34. 
Freeman  v.  Bi^cp,  2  ii^£.  39. 
Bamardf  15*  Evans  v.  CAe«- 
«Atr^i  J5«ft,  SuppUment,  300. 
CM»  V.  Treoatkick,  9  Ves. 
234.  246«i  the^preot*  of 
adequacy 


us 
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fifteen  years'  purchase  iEure 
years  have  been  considered, 


allowec^  I  believe  tlmt  six 

to  me  an  expression  ^^ich,^ 

though 


state  to  the  Courty  whether 
the  Slim  of  6000^.y  secured  to 
be  pdd  m  manner^  and  at  the 
time,  and  upon  the  contin- 
gencies, mentioned  in  the 
bond  tod  indenture,  was  at  the 
time  of  the  grant,  a  fair  price 
for  the  annuity,  and  the  in-' 
Junction  was  continued  until 
the  report.  Reg,  Lib.  A. 
I78S;  fol.  107.  28th  July 
1785.  The  exception  taken 
bythe  plaintiffto  the  Master's 
report  was  overruled.  Reg. 
ii*.  A.  1784.ybf.  701.  lOth 
Odoher  1785,  upon  the  pe<« 
dtion  of  the  defendant,  the 
cause  was  ordered  to  be  set 
down,  on  further  decisions, 
Reg.  Lib,  A.  11^^.  fol  675. 
In  Hilary  Term  1786,  the  bill 
was  dismissed,  2  Bro*  C.  C. 
17 ;  but  no  entry  of  the  dis* 
mission  appears  in  the  re- 
gister. 

It  has  been  decided  that 
the  rule  is  not  applicable  to 
sales  of  reversionary  interests 
by  aucdon,  Shelly  v.  Nash^ 
S  Madd.  232. ;  and  specific 
performance  has  been  de- 
creed of  an  agreement  by 
an  heir,  on  the  marriage  of 
his  daughter,  to  settle  one- 
third  of  such  real  estates  as 
should  descend  to  him  at  the 
death  of  his  father.  Hobson 
Y.  Trevor,  2  P.  JV.  191.     10 


Mod.  5QT. ;  but  sefe  Cturieton 
y.  Leightofiy  3  Mer.  667. 
Ifartoood  v.  Toohe,  cit. 
1  Madd.  Princ.  and  Pract.  of 
Chanc.  54-9- 

The  following  note  of  an 
early  case  on  this  subject, 
(one  branch  of  which  has 
been  reported  under  the 
names  of  Bemey  v.  Piti^  ubi 
suproy)  is  copied  from  Lord 
Nottingham'B  Manuscripts. 
Vide  ante^  p.  83. 

«  9  JFe^.  33  Car.  2.  1680. 
Bertteywv^  drawn  into  several 
securities,  for  money  to  be 
paid  after  his  father's  deaths 
who  then  was  infirm  and  kept 
alive  by  art,  by  some  of  which 
securities  he  was  to  pay  dye 
for  one ;  and  by  this  means 
was  involved  in  debt  to 
the  value  of  50,0007.  or 
60^000/.;  in  all  which  he  ap- 
peared to  be  circumvented 
and  beset,  most  of  the  mo- 
ney pretended  to  be  borrow- 
ed being  raised  by  the  deli- 
very of  wares  at  excessive 
prices  in  parcels  of  wine, 
hemp,  cambric,  jewels,  which 
could  never  be  sold  for  a 
quarter  of  the  price  at  which 
they  were  delivered ;  but  the 
plaintiff's  necessities  for  mo- 
ney being  increased  by  hav- 
ing his  creditors  under-hand 
procured 
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thoBgb  it  sboulcl  nevor  have  oome  ikitb  this  coort,  cim- 
not  now  be  thrown  out  of  it,  as  die  mprke^prioe  of 
an  annoity,  (a) 

Acooidii^  to  the  dedsiops  in  thia  court,  I  do  not 
think  that  yeacs  make  niuch  di&rence  in  the  protection 
affbxded  to  an  expectant  heir.  (A) 

The  Doke^  in  his  anaver^  has  offered  to  rqoay  the 
"OonadefatioD-money^  but  I  think;  that  I  nnist  now  look 
at  thecaee  as  if  die  Plaintiff  deehned  ta fecei^  it.  If 
thete  is  a  qqesdon  whether  the  I)uke  has  npt  th^  inci*. 
dents  belonging  to  an  estate  for  life,  that  arises  precisely 
under  this  deied,  befiana^  if  he  has  mot,  the  demise  and 
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In  the  privi- 
lege oran  ex- 
pectant hetr, 
age  is  not 
material. 


procured  to  foil  upon  him, 
lie  was  willing  to  make  up 
monej  upon  any  terms,  and 
ywEe  stetates  and  Judgmenta 
of  0rea(  penal^ ;  agmet 
lyjaph  he  now  piiay^d  relief 
by  bill*    1.  I  To^^  biiQ  p^y 
the  principal  money  borrow- 
ed, before  I  would  grant  an 
iajunetion  till  hearmg.  2.  At 
the  beariag,  I  relieved  him 
i^aiast  all  the  rest,  notwith- 
standing he  were  of  full  age 
at  the  timei  for  this  infam- 
ous kind  of  trade  and  cir- 
cnmveation     ought    by    all 
meaae  to  be  aupprfesed  \  Ae 
Star  Chaaiber  used  topuaiah 
k^  aad  tlus  Qom  4jd  nlwayt 


relieve  against  itf  No  fiunily 
can  be  safe  if  this  be  suf- 
fered.     Fairdoughf    9mM, 

feft,  wei«.  Defeodsptft;  but;* 
Mr.  George  jpiu  prevailed*, 
and  tbe  bill.  «gaiQ9t  hiin  wa^- 
dbmissed,  though'  he  gained 
above  three  for  one ;  for  it 
was  in  the  time  of  the  fSp- 
Iher's  healthy  three  years  be* 
fore  his  death,  witboat  ta^ 
circumvention  or  practice, 
aiid  upon  express  agreement 
to  lose  the  principal  if  the 
son  died  in  the  lifb  of  his  ft- 
ther,  which  differed  it  from 
all  die  ethqr  cases." 


(«)  See  5  Ves.  610.  6  K<t.  S7i. 

(&)  Wueman  v.  9^,  8  Vern. 

ISl.    2Preem.\M.    Barney  yr, 

▼^  Qr^f  1  P'  fV*  310.     Ocuid 


V.  Ofliden,  4  Jgjro.  P.  C.  if*  Tml*^ 
1S8*  IFr^A/i(^.38.,  and  the  judg- 
ment of  Lord  Nottmghmnf  ante, 
in  tkb  page. 

charge 
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1819.       charge  are  bad;  if  he  has^  iadependently  on  tfae> other 
^'bav^b'     ^e^ons,  they  are  good. 

MabJ.*  On  the  former  occasion  1  determined  not  to  appoint 

BoaouGB.  a  receiver  of  the  pension,  because  the  appointment 
would  have  been  useless.  'The  pension  is  payable 
only  into  the  hands  of  the  Duke,  and  the  receipt  of 
the  receiver  would  not  be  a  sufficient  discharge.  If 
the  policy  of  these  acts  operates  to  the  extent  which 
has  been  attended  fer^  it  would  be  impossible  ibr  the 
annuitant  to  put  in  execution  the  power  of  distreis^ 
against  any  part  of  the  property  within  thdr  protection. 

With  refi^ence  to  heirs  apparent  dealing  for  their 
expectancies,  it  is  too  late  to  urge  in  this  court,  that 
the  grantee  may  insure  or  omit  to  insure  the  granter's 
life;  Lord  ThurUm  in  one  case  said,  that  insurance 
might  now  be  made  with  so  much  ease  and  certainty, 
that  be  would  always  pay  attention  to  the  circumstance^ 
whether  it  was  to  be  made  at  the  expense  of  the  party 
(granting  the  annuity.  Here  it  is  to  be  made  at  die 
Duke's  expense;  at  least  in  case,  by  his  leaving  the 
country,  or  other  acts,  it  becomes  necessary  to  pay  a 
laiger  premium  than  if  he  appeared  personally  at  the 
insurance-offices,  those  incretuBed  expenses  are  t8  be 
sustained  by  him. 

If  the  Court  is  to  consider  whether  the  Plaintiff  can 

take  timber  by  virtue  of  the  demise  and  covenant,  a  con« 

SiTect  of  lease  siderable  question  will  arise;  but  the  doctrine  stated 

^e^^thour     ^®°^  Comfn£s  Digest  is  very  material ;  because  the  ques- 

impeuhment    tion  would  be,  whether,  if  the  estate  of  the  Marquess  of 

decU^^at  Blan^brd  was  not  sulgect  to  impeachment  of  waste, 

die  lenee         ^nd  he  demised  for  yean  not  expressly  declaring;  that 
shouldnotbe     ,      .  i      u  i_         i_.  .  ^  *. 

impMchable     the  lessee  should  not  be  subject  to  unpeachment  of 

wkh*"!^^^  waste,  but  with  a  declaration  of  trust,  amounting  to  a 

to  feU  timber.  hoence 
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licence  \o  fell  timber,  the  lessee  would  be  authorised  to 
iell  ?  (a)     But  the  doctrine  of  tliat  case  is  to  be  observed 

on 


(a)  <<  If  I  lease  for  life, 
and  afterwards  grant  to 
the  tenant  that  he  shall 
not  be  impeached  for  waste^ 
be  cannot  plead  that  in  bar, 
bat  shall  have  an  action  of 
covenant."  Fineux  Chief 
Justice^  21  H.  7.  31.^  and 
see  Dakon  t.  GUly  Cary,  90. 
The  important  question  dis- 
cussed, but  not  decided, 
in  the  text,  depends  on 
the  nature  of  the  rights 
enjoyed  by  the  tenant  of 
a  particular  estate,  with- 
out impeachment  of  waste; 
rights  concerning  which 
much  difference  of  opinion 
has  occurred. 

By  the  common  law  no 
prohibition  of  waste  could  be 
maintained  against  a  tenant 
for  life  or  for  years,  deriving 
his  interest  from  the  act  of 
the  lessor,  Reg.  Brev.  72- 
21  H.  6.  S8,  21  H.  8-  6,  Bro. 
•  Air.  Waste,  88.  139.  F.  N. 
B.55.  Doctor  and  Stud.  1.  ii. 
eh.  1,  2.  Co.  Litt.  54.  a. 
4  Co.  62.      2  Inst.  145. 299- 


But  it  seems  that  during 
the  continuance  of  the  parti* 
cular  estate,  timber  on  the 
land  demised,  was,  as  annexed 
to  the  inheritance,  the  pro- 
perty of  the  lessor,  or  person 
entitled  in  remainder.  Co.. 
Litt.  5*7.  eL.n.2.  Herlakenden*t 
Case,  4  Co.  62.  Paget'^  Case, 
5Co.76.  LiffbrcTiCBBeiU  Co. 
46.  BotoleT  Case,  11  Co.  79. 
I  Rol.  Rep.  177.  S  Lev.^09u 
the  tenant  having  a  limited  in-^ 
terestinitforthe  enjoyment  df 
its  shelterand  produce.  10  i/. 
7.  2.  Bra.  Ahr.  Waste,  143» 
and  the  authorities  last  cited. 
And  timber,  therefore,  se- 
vered from  the  land  by  the 
waste  of  a  tenant  for  life  or 
years,  was,  at  common  law, 
the  property  of  the  owner  of 
the  inheritance. 

Thus  in  Berry  v.  Htard^ 
W.  Jonesy  255.  Cro.  Car. 
242  ,  (the  report  of  this  case 
in  Palm.  327.»  seems  imper- 
fect,) trees  having  been  felled 
on  an  estate  demised  for 
years,   the  majority  of   the 


lo  persons  who  derived  their 
mterest  from  the  act  of  law, 
Damely»  tenant  in  dower, 
gnardian,  and,  according  to 
some  authorities,  tenant  by 
the  curtesy. 
Vol.  II. . 


ver  by  the  lessor,  held  that 
at  common  law,  the  lessor 
might  have  seved  the  trees, 
(see  the  quotation  from  Bfoc^ 
ton,  postf  p.  148.  n.^)  and  that 
the  statute  of  Glocester  had 
L  not 
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Bacon*s  Works,  vol.  iv.  p.  224.    judges  of  the  Court  of  King's 
that  remedy  being  confined    Bench,  on  an  action  of  tro- 
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on  wi(ih  a  distinction;  fi>r  this  question  must  be  con-* 
sidered  widi  reference  to  the  peculiar  estate  of  the  Duke 

of 


not  deprived  him  of  his  com- 
mon lawrighty  buthadaddeda 
new  optional  remedy,  by  ac- 
tion; and  see  Udalv.  Udal^ 
AleynySl.  2  RoU.  Abr.  119., 
and  Lord  £acon*B  elaborate 
argument  on  the  case  of  im- 
peachment of  waste»in  the  Ex- 
chequer Chamber,  Worksy  vol. 
iv.  p.  212—232.  Some  ex- 
pressions, however,  in  Doctor 
and  Student^  lib.  ii.  c.  1.,  ap- 
pear to  imply  an  opinion, 
that  the  property  in  trees  se- 
vered by  waste,  was  acquired 
by  the  tenant. 

The  privilege  of  estovers 
incident  by  the  common  law, 
to  the  estate  of  a  tenant  for 
fife  or  years,  Bracton,  fol. 
217*  a.,  see  postf  p.  148.  n. 
Bro.  Abr.  Waste,  fl.  89. 112. 
ISO  Dyer,  19.  b.  Co.LUt. 
41.  b.,  affords  a  confirmation 
of  tfie  doctrine,  that  timber 
severed  by  waste  was  not  the 
property  of  the  tenant ;  the 
express  recognition  of  a  qua- 
lified, seems  an  implied  ne- 
gative of  an  absolute,  right. 

The  statute  of  Marie* 
hrUgey  52  Hen.  S.  c*  23.,  pro- 
hibited **^rmarir  from  com- 
mitting waste,  **  nisi  specia- 
Um  inde  habuerint  conces^ 
sianem"  under  the  penalty 
of  restitution  to  the  party, 

4 


and  fine  to  the  king.  The 
statute  of  Glocester,  6  Ed.  I. 
c.  5.,  authorised  the  issuing  a 
writ  of  waste  against  tenants 
by  the  curtesy,  or  in  other 
maimer  for  life,  or  for  years, 
or  tenants  in  dower,  and  in- 
flicted on  a  tenant  commit- 
ting waste,  the  forfeiture  of 
the  place  wasted,  and  treble 
damages. 

It  seems,  therefore,  that 
before  these  statutes,  a  clause 
declaring  a  lease  for  life  or 
years  to  be  without  impeach- 
ment of  waste,  might  have 
been  in  use,  Bowles*  Case, 
11.  Co.  81.  b.;  and  iu 
effect  would  have  been  to 
transfer  to  the  lessee  the 
property  in  timber  severed. 
Ibid.  After  the  statutes  tlie 
clause  became  effectual  for 
another  purpose,  namely, 
as  a  licence  of  the  lessor 
to  protect  the  lessee  from 
the  penalties  incurred  by 
waste. 

This  doctrine,  however,  is 
opposed  by  considerable  au- 
thorities; by  the  express  opi- 
nion of  Lord  Hardvoicke, 
that  *<  at  common  law,  tlie 
clause,  toithout  impeachment 
qf  toaste,  only  exempted 
tenant  for  life  from  the  pe- 
nalty of  the  statute,  the  re- 
covery 
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of  Marliforough,  and  to  what  might  raise  a'  doubt  b^ 
'tween  a  fiiture  Marquess  of  Bland/brd  on  the  subject  of 

felling 


covery  of  treble  value  and 
place  wasted ;  not  giving  the 
property  of  the  tiling  wasted  ;'* 
jUtan  T.  Astonj  1  Vet,  265, 
and  by  the  very  learned  and 
iogenious  argument  of  his 
illustrious  predecessor,  al* 
ready  cited.  Bacon's  Works, 
voL  iv.  p.  212—232. ;  but 
the  weight  of  reasoning  and 
authority  seems  decidedly 
with  Lord  Coke:  and  it  is 
now  clearly  settled,  notwitli- 
tttanding  the  doubts  which 
have  at  different,  times  pre- 
vailed, Fitz,  Abr,  Waste,  pl» 
8.,  citing  27  H,  6.  Difer, 
184.  pL  63.  6'/.  Legers 
Case,  cited,  Moor^  327« 
Finchy  V.  Finchf  cited,  4  Co, 
63.  a.  (probably  the  same 
case,  see  6  Co.  63.)  Herla- 
kenden's  Case,  4  Co.62.  Abra- 
haU  V.  Bubb,  2  Freem,  S3. 
2  Skonn.  69.  1  Ves.  265.  (a) 
Bishop  of  London  v.  Web, 
1  P,  W.  528.,  that  since  the 
statutes  of  Marlebridge  and 
GloeesteTf  the  clause  without 
inipeachment  of  waste,  not 


merely  afibrds  a  protection 
from  the  penalties  which 
those  statutes  impose,  but 
authorises  a  tenant  for  life  or 
years,  to  convert  to  his  own 
use,  timber  severed  from  tlie 
estate*  Co.  Litt.  220.  a. 
Bowles  Case,  11  Co.  82.  b. 
83.  b.  1  Roll.  Rep.  177. 
Hob.  132.  Secheverelv.Dale, 
Poph  193.  Latch.  163.  268. 
Pj/ne  V.  Dor.,  6  T.  R.  55. 
3  Aik.  21 6.  WiUiams  v.  WiU 
Hams f  15  Ves.  ^25,  Burgess 
v.  Lamb,  16  Ves.  185.  See 
Partridge  v.  Potolett,  Ca. 
Temp.  Hardvoicke,  254f, 

The  precise  eiiect  of  that 
clause  is  to  give  *'  a  power  to 
the  lessee  which  will  produce 
an  interest  in  him  if  he  exe- 
cutes his  power  during  the 
privity  of  his  estate."  BonJes 
Case,  ubi  supra.;  but  it  gives 
a  power  only,  not  an  interest, 
until  severance,  according  $o 
the  distinction  expressed  by 
two  of  the  judges.  1  Roll* 
Rep.  182.,  and  Poole's  Case^ 
SalA'.  368.    Rep.  Temp.  Holt. 


(a)  Since  this  note  was  pre* 
pared,  the  editor. has. been  hor 
noured  with  a  communication  of 
Lord  Natt$ngham*%  manuscripts, 
{adeante,  p.  85.);  they  contain 
a  report  of  Ahrahatt  v.  Buhb, 

L 


and  of  an  earlier  mae,  SkeUonrv. 
Skeiton,  which  will  be  found  parti- 
cuUurly  valuaUe;  vide  pott.  p.  170*. 
Freeman,  in  his  report  of  tha 
former,  seems  to  hsfs  con- 
founded the  two  eases. 
2  ^•'^ 


1819. 


Davis 
TheDuke'of 


BOXOUaH. 
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Ming  timber,  the  Duke  bdi^  not  tenant  for  life,  but 
tenant  in  tailt  lulgect  to  such  restraints  afr  the  policy 

of 


66. ;  and  the  reasoniDg  of 
Lord  Bacofif  Worlc8»  vol.  iT. 
p.  225. ;  but  see  Anon.  Mos. 
287,238. 

The  doctrine  that  an  ac- 
tion of  waste  could  not  be 
maintained  against  a  tenant 
for  life  at  common  law,  has 
he&i  questioned  by  a  learned 
writer,  {Reeves'  History  i.  886. 
ii.  78,  74. 148.  n.)  on  the  au- 
thority of  a  passage  in  BraC' 
ionf  Ub.  iv.  c  IS. Jol.  806. 6. 
but  it  seems  extremely  doubt- 
ful whether  that  passage  is  in* 
consistent  with  die  doctrine. 
The  general  expression  ter 
nens  ad  vitam  suam  tantum^ 
may  be  understood,  constru- 
ing jecum/tim  Muhjectam  ma* 
lernim,  of  thatpartieular  class 
of  tenants  for  life  who  were 
then  subject  to  an  action  of 
waste  ;  and  it  is  evident  that 
Lord  Coh  did  not  under- 
stand the  words  in  their  larger 
sense,  since  he  repeatedly 
ches  the  passage  as  an  autho- 
rity far  the  disputed  doctrine. 
An  earlier  chapter  ofBracton 
eoptainsaremarkable  dedar- 
ation  of  the  right  a£  a  tenant 
for  life  to  reasonable  estovers, 
in  contradistinction  to  waste, 
and  the  right  of  the  owner  of 
the  inheritance  to  prevent  the 
commission  of  waste,  by  per- 


sonal interference.— -"Et  eo»» 
dem  modo  si  quis  vastum  fcr 
cerit  vel  distructionem  in  te- 
nemento  quod  tenet  ad  ritam 
suam,  in  eo  qiiod  modum 
excedit  et  rationem,  cum  tan* 
tikm  concedatur  el  rationabile 
estoverium  et  non  vastum, 
facit  transgressionem.  Et  si 
talis  impediatur  per  aliquem 
cujus  interfuerit,sicut  parens 
vel  amicus^  ille  tenens  assisam 
non  habebit.  Intentio  enim 
talis  liberabit  a  disseysina; 
quia  in  eo  quod  tenens  abutt- 
tur  male  utendo,  et  debitum 
usum  in  modum  debitum  ex* 
cedendo,  non  poterit  dicerfe 
quod  disseysitus  est,  quia  tatw 
tum  rationabilis  usus  ei  con- 
cedituf.  Et  si  per  aliquod 
tempus  fortd  abusus  fuerit  ul* 
tra  modum,  talis  seysina  nulla 
erit,  quia  non  est  seysina  quA 
trahit  ad  abusum,  sed  prse- 
sumptio  injuriosa.  Et  ideo 
causa  et  intentio  liberat  impe- 
dientem ;  sed  hoc  per  assisam 
in  modum  juratse  captam  de^ 
clarari  oportebit,  scilicet  u* 
trtUn  tit  ibi  vastum  vel  ra- 
tionabile estoverium.  Lib, 
iv.  c.  S^.Jbi.  217  a. 

•  The  two  following  cases  on 
the  right  of  a  tenant  for  Kfo 
to  timber,  are  extracted  from 
Mr.  Merivale's  notes. 

WOLF 
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of  the  acts  may  be  understood  to  impose  on  him;  and 
wiih  this  distinction  too,  that  White  Knights  is  granted. 


1^19. 


as 


WOLF  r.  HILL. 
Bj  deeds,  and  fine,  an  es-    unto  the  said  Walter  Hill  and 


his 


Davis 

0. 

The  Duke  of 
Maal- 

BOAOVOK* 

Rolls. 


or  to  authorize  Jvfy  s.  isos. 


assigns, 

and  impower  him  and  them      Settlement 
to  receive  and  take  the  same,  Surteesawr 
during  the  natural  lives   of  their  hein^ 
himself  and  the  said  Clarissa  durinfthe 


tate  was  limited  to  the  use  of 
trustees  and  their  heirs  during 
the  joint  lives  of  Walter  HiU 
and  Qarissa  his  wife,  with- 
out impeachment  of  waste,    .  .    ^ 

in  trust  that  the  said  trustees    his  wife,  to  and  for  his  and  ^w:)s^^f\^^^ 
shall  and  do,  in  the  first  place,    their  own   U8e«and  benefit,  wife,  without 
by  and  out  of  the  rents,  issues,    with  Remainder    to    Walter  impeachment 
and  profits  of  the  said  pre-     HiU  and  his  assigns  for  his  Z^^^^l^ 
mises,  which  shall  from  time    life,  without  impeachment  of  the  rents  and 


to  time  come  to  their  or  any 
of  their  hands,  bear,  pay,  and 
defray,  all  expenses  and  re- 
pairs, and  all  taxes,  charges, 
assessments,  and  outgoings, 
relating  to  the  same,  or  any 
of  them,  and,  in  the  next 
place,  upon  trust,  after  such 
deductions  for  repairs  and 
other  outgoings  as  aforesaid, 
by  and  out  of  the  same  rents, 
issues,  and  profits,  during  the 
joint  lives  of  the  said  Walter 
HiU  and  Clarism  his  wife,  to 
raise  the  clear  yearly  sura  of 
80^.  by  way  of  pin-money, 
and  pay  the  same  to  the  se- 
parate use  of  the  said  Clarissa 
HiUi  and,  subject  and  with- 
out prejudice  to  the  same 
yearly  sum,  to  pay  the  clear 
residue  and  surplus  of  the 
same  rents,  issues,  and  profits, 


waste,  with  remainders  over,  profits,  to  pay 
Power  to  trustees  to  seU  ScuS^jh 
with  consent  of  husband  and  and  to  raise 
wife^  Money  to  be  laid  out  ^^  paya  sum 
in  land  to  the  same  uses-  Z'^toST 
Hill  built  a  house  worth  wife,  and  sub- 
3000/.,hemganimprovement,  i^^  thereto  to 
and  cut  down  timber  that  sold  PJfidue  ofXe 
for  270/*  He  and  his  wife  rents,  &c.  to 
then  consented  to  sell,  and 
the  estate  was  sold.  The  tim- 
ber standing  was  valued  at  his  wife,  re 
3501,  mainder  to 

.4fexaiM^  doubted  hisright  withoit^m-  ^* 
to  either.  peachment  of 

A  bill   was  filed,  and  his  ^^SdJ^v  r- 
Honor  was  clear  that   HiU  wS?p^w  fo/ . 
was  entitled  to  the  2701.,  and  the  trustees  to 
not  to  the  350/.  sell  and  lay 

out  the  pro- 
duce in  the 
of 


fV,  H,  during 
the  lives  of 
himself  and 


Alexander  and  «/.  L»  Wil" 


liams^  for  plaintiff.  purchi 

SAadxMdl  for  defendant,  (a)  ^^^  ^^  ^o 

^  '  the  same  uses; 

the  land  being 

sold  under  the  power,  W.H.  was  held  entitled  to  the  produce  of  dmber  cut  down  by 
Mm  previous  to  the  sale,  not  to  the  value  of  timber  then  standing. 


(«)  Countess  of  P/^ouM  v.  Archer,  l  Bro.  C.  C  159.     16  Tm.  180. 

L  3  SiK 


150 


CASES  IN  CHANCERY, . 


1819. 


DaVI3 

TfaeBukeof 
Maul- 

BOKOUOH. 

1816. 
June  SO — 22. 

1817. 
Feb,  28. 

Right  of  9 
teaant  entitled 
to  a  life- 
interest,  in  a 
term  of  years, 
unimpeach* 
able  of  waste, 
to  fell  timber 
for  his  own 
benefit. 


as  it  is  heldf  not  subject  to  impeachment  of  waste*    I 
think  it  due  to  the  argument  to  say,  that  if  die  policy 

of 


Sir  SAMUEL  EGERTON  BRIDGES,         Plaintiff  ; 

AND 

WILLIAM    STEPHENS  and  CAROLINE  his  Wife, 

Defendants* 


By  settlement  made,  12th 
of  November ^  1785,  on  the 
marriage  of  the  Reverend 
Edxjoard  Timeujell  Bridges^ 
and  the  Defendant  Mrs.  ;S/e- 
phenSf  then  Caroline  Fair- 
JleU^  spinster;  reciting  a 
mortgage  of  certain  premises 
therein  mentioned,  dated  the 
10th  of  February  1720,  for  a 
term  of  1000  years,  without 
impeachment  of  waste,  which 
had  then  become  vested  in 
Jemima  Bridges  and  fViUiam 
Hammond  as  tenants  in 
common;  the  said  Jemima 
Bridf[es  and  William  Ham- 
mond  assigned  to  the  Plain- 
tiff, and  another,  one  moiety 
of  the  premises  for  the  then 
residue  of  the  term,  in  trust 
(immediately  from  and  afler 
the  solemnization  of  the  mar- 
riage) for  Jemima  Bridges^ 
for  so  many  years  of  the 
term  as  she  should  happen  to 
live,  and  afler  her  death,  in 
trust  for  E.  T.  Bridges^  for 
so  many  years  thereof  as  he 


should  live,  and  after  their 
respective  deceases,  in  trust 
for  the  Defendant  Caroline, 
for  so  many  years  thereof  as 
she  should  live  (a) ;  and  after 
the  death  of  the  survivor  of 
the  said  Jemima  Bridges^ 
Eu  T.  Bridges f  and  the  said 
Defendant,  then  in  trust  for 
the  children  of  the  marriage 
as  therein  mentioned ;  and  for 
want  of  such  issue,  in  trust  • 
for  tlie  said  E.  T.  Bridges,  his 
executors,  &c. 

The  marriage  took  pUice, 
but  there  was  no  issue,  and 
E.  T.  Bridges  died  intestate 
in  1807,  upon  whose  death  his 
widoF»  the  Defendant  Caro^ 
line,  took  out  administration, 
and  by  virtue  thereof  became 
entitled  to  the  reversionary  in- 
terest in  the  term  expectant 
on  the  death  of  the  survi* 
vor  of  herself  and  Jemima 
Bridges.  On  the  11th  of 
May  1808,  she  offered  this 
reversionary  interest  for  sale 
in  two  lots,  when  the  Plain* 


(a)  From  the  statement  in  the  declaration  that  the  successive 
Registrar's  book  it  seems  that  the  life  estates  should  not  be  subject 
setdement  contamed  no  express    to  ioipeachment  of  waste. 

tiff 
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of  the  Btits  raises  no  objection,  much  of  the  difBcolty       1819. 
in  Diy  mind  is  removed. 

None 


tiff  became  the  purchaser  for 
2600L,  of  lot  1.,  which  was 
described  in  the  particulars 
as  **  an  undivided  moiety  of 
a  valuable  estate  called  Den^ 
dead  Woody  Sec  held'  under 
mortgage  for  the  remamder 
of  a  term  of  1000  years,  com- 
mencing from  the  10th  of 
Fdnuary  I72O9  but  subject 
to  the  life-interest  of  two  la- 
dies, one  in  her  80th,  the 
other  in  her  46th  year ;"  paid 
the  deposit,  and  signed  a 
memorandum  of  agreement, 
whereby  he  acknowledged 
himself  to  have  purchased  the 
reversion  of  the  said  estate 
described  as  lot  1 .,  andagreed  . 
to  pay  the  remainder  of  his 
money  and  complete  the 
purclmse  on  having  a  good 
title. 

In  Hilary  term  1809,  the 
Defendant  Caroline  (the  wi- 
dow ;)  filed  a  bill  for  a  spe- 
cific performance.  In  1 81 1 , 
Jemima  Bridges  died,  where- 
upon she  became  entitled,  as 
tenant  for  life  in  possession. 
In  October  1812,  she  married 
the  other  Defendant,  and  on 
the  18th  of  May  1814,  filed 
a  bill  off  revivor  and  supple- 
ment,^ to  which  the  Plaintiff 
had  qipeared  and  put  in  his 
answer  but  no  decree  had 
been  made. 

L 


The  present  bill  'was  after- 
wards filed  by  the  Plaintiff, 
pending  that  suit,  alledging 
that  the  premises  of  which 
he  so  became  purchaser  were 
almost  all  woodland,  the  vaf- 
lue  of  which  depended  on 
the  timber  thereon,  and  that 
if  the  same  were  cut  down, 
the  land  would  be  of  very  in- 
considerable value,  thou^, 
while  it  remained  in  its  pre- 
sent state,  the  cutting  of  the 
underwood  afforded  a  consid- 
erable profit  to  the  tenant 
for  life,  but  that  the  Defend- 
ants, insisting  that,  under  the 
indenture  of  the  12th  of  No- 
vemher  1785,  the  defendant 
Caroline  was  unimpeachable 
of  waste,  and  that  the  De- 
fendants were  entitled  -to  cut 
down  and  fell  timber  at  their 
pleasure,  had  actually  felled, 
and  threatened  to  fell,  con- 
siderable quantities;  there- 
fore praying  an  injunction 
from  felling,  cutting,  or  grub- 
bing up  any  timber  or  other 
trees,  and  from  committing 
any  other  waste  on  the  pre^ 
mises,and  offering  thereupon, 
and  upon  having  a  good  title 
made,  specifically  to  perform 
the  agreement. 

To  this  bill  the  DefendanU 
put  in  an  answer;  insisting  on 
theu:  right  to  cut  timber,  and 
4  admitting 


152 


CASES  IN  CHANCERY. 


.1:819. 


PAVia 

V. 

'.The  Duke  pf 
Mahi.- 

.10&0UGIi» 


None  of  .the  previous  annuitants  are  partilss  to  this 
deed;  and  this,  therefore,  is  not  the  intruinent  Aat  can 
inforjn  the  Court  who  ought  to  be  the  receiven     K  Mr. 


admitting  ■  thai  they  had  cut 
timber  accordingly,  but  in  a 
due  and  husbandlike  man- 
ner^and  according  to  the  cus- 
tom of  the  country. 
.  A  motion  was  now  made 
oil  the  part  of  the  Defend'* 
antSy  to  dissolve  the  injunc* 
tion,  which  had  been  obtain* 
ed  previous  to  the  coming  in 
of  the  answer,  (a) 
1  Mr.  Bell  and  Mr.  Treslove^ 
In  support  of  the  modotf, 
cited  Spserv,  Cratoter,  17  Ves, 
216.  Chamberlaine  v.  Dum^ 
fner,  3  Bro.  C.  C.  549. 

Sir  S.  RomiUy  and  Mr. 
GarratU  for  the  Plaintiff, 
cited  Farrant  v.  Lee^  Amb. 


phensy  who  is  entitled  to  a 
present  interest  for  life  in  the 
estate  comprised  in  the  re« 
spective  terms  mentioned  in 
the  pleadings  in  this  cause, 
IS  entitled,  a^  between  her«> 
self  and  the  persons  claiming 
in  remainder,  to  cut  down 
and  apply  for  her  own  bene- 
fit, such  timber  as  is  fit  and 
proper  to  be  cut,  in  the 
course  of  a  due  and  hus- 
bandlike management  of  the 
woods  in  question;  and  it  is 
ordered  that  it  be  referred  to 
,  Mr.  Thompson,  one,  &c.  to 
inquire  what  timber  upon 
the  premises  in  the  pleadings 
mentioned,  is  now  fit    and 


105.  (i),  under  the  name  of  proper  to  be  cut  and  fislled 


Farrant V.  Lovel,  3  Atk.723. 
Perrot  v.  Perroiy  3  Atk.  Q*. 
Potvlett  v.  The  Duchess  of 
BoHony  3  Ves.  374.  fVtck- 
ham  v.  Wiekham,  Coop.  288. 

Februari/^y  1817.  "His 
Lordship  doth  order,  that  the 
injunction  granted  in  this 
case  be  dissolved;  and  his 
Lordship  doth  declare  that 
the  Defeadaht  Caroline  Ste- 


in the  course  of  a  due  and 
hu^bandlike  management  of 
the  said  woods  ;  and  it  is  or- 
dered that  the  said  Master 
do  state  the  same,  with  his 
opinion  thereon,  to  the  Court; 
and  after  the  said  Master 
shall  have  made  his  report, 
such  further  order  shall  be 
made  as  shall  be  just." 
Reg.  Lib.  A.1816.  fol.  757. 


(a)  Injunction  granted  till 
answer  or  farther  order«  R^. 
Lib.  A.  ISIS.  fol. 742. 


(b)  Sec  5  IVooddeicn  Led,  404. 

mih?/ 
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Hi%  is  reoaver  imdet  the  deed,  be  will  be  bound  to        1819. 
satisfy  all  the^  anBuitanti^ .  aocorduig  to  the  trusts  of  the     ^     - 
deed;  whereas  if  a  reoeiyer  is.appointed  in  the  Master's  «. 

Office,  the  Master  will  have  the  opportunilgr  of  dedaring  '^^^^  ^^ 
who  should  or  should  not  be  paid.  A  receiver  under  aobotoh. 
the  deed,  must  act  according  to  the  lerms  of  the  deed ; 
a  receiver  appcdi^ted  by  the  Courts  acts  according  to 
the  determination  of  the  Master  pn  the.  priorities  of.  the 
annuitants;  and  tbe  fact  that  such  a  question  is  to  be 
submitted  to  the  Master,  deserve)  regard,  when  we  are 
considering  whether  a  receiver  should  be  appointed. 

The  covenants  for  title  are  not  to  be  considered,  in 
that  view  only,  by  a  court  of  equi^ ;  because,  whfsa  the 
Duke  q(  Marlbarofigh  granted  this  charge  on  property, 
with  respect  to  part  of  which,  it  was  doufat&l  wfaeAer 
be  could,  and  with  respect  to  part  dear,  under  the  acta, 
that  he  could  not,  charge  it,  to  make  him  enter  into 
absolute  covenants,  as  if  he  had  been  owner  in  fee  sim- 
ple, is  a  drcumstance  which  a  court  of  equity  cannot 
overlook,  considering  the  Duke's  liability  to  answer  in 
damages,  the  breach  of  these  impossible  eng^;ements, 
and  the  extent  of  his'  previous  incumbrances*    If  there 
had  been  an  arrear  of  the  annuity,  Whiie  Knights  might 
have  been  sold  at  the  end  of  three  months ;  a  right  of 
entry  for  perception  of  rents  and  profits  accrues  at  the 
end  qf  tw^ty^one  days ;  after  six  months  a  receiver  is 
to  be  appointed,  not  removtobte ;  if  he  ceases  to  act 
another  may  be  substituted,  without  the  concurrence  of 
the  Dnke^  *at  an  expense  not  exceeding  one  shilling  in 
the  pound,  on  the  amount  of  receipts :  if  that  means, 
on  the  rents  of  all  the  estates,  the  charge  would  be  equal 
to  five  or  six  times  the  amount  of  the  annuity  which  the 
deed  was  to  secure. 

It  has  been  argued  that  in  this  case  it  cannot  indeed 
be  denied  that  the  Duke  has  been  dealing  for  his  ex- 
pectations, 
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1819.  pecbitionS)  and  is  dothed  with  die  character  of  an  ex- 
pectant heir ;  but  that  it  is  a  present  grant  of  an  annuity, 
charged  not  immediately  on  estates  in  expectBtion»  but 
in  part  on  estates  in  possession. 

'  The  case  has  a  singularity  in  that  respect ;  but  the 
grantor,  appearing  on  the  instriimenti'  to  be  in  the  situ- 
ation of  an  expectant  heir,  and  in  a  situation  in  which 
hb  personal  security  is  scarcely  worth  havings  and  the 
bulk  of  the  securities  being  expectant  property,  I  should 
certainly  hesitate  long  before  I  lay  it  down  as  a  prin- 

The  privil^e  ciple,  that  if  an  heir  apparent,  dealing  substantially  for 
of  an  expect-    _ .  ,         •     i    «•        i      <•  i  •■•      •' 

ant  heir  deal-    his  e^)ectatiOlis,  is  dealmg  also  for  a  present  obugation, 

ilf  fo^hU**"  ^^***  '*  ^*  hardly  possible  that  he  should  discharge, 
expectancy,  or  throwing  in  a  present  possession  worth  but  a  smaD 
the^^OT^  proportion  of  the  whole,  he  is  not  entitled  to  the  pro- 

a  present  pos-  tection  given  to  heirs  apparent,  dealing  for  their  expect- 

session  or  se*        •  r>«i  ••  ii«i 

curity.  ations.       Such    a    proposition   would    lead    to    most 

enormous  mischief  and  go  fiu:  to  destroy  the  principle 

itself. 

Under  these  circumstances,  remembering  on  the  one 
hand,  the  nature  of  the  grant,  and  by  whom  it  is  mad^ 
and  not  forgetting  on  the  other  hand,  that  all  parties 
are  entitled  to  the  utmost  judicial  consideration,  it  ap- 
pears to  me  veiy  doubtful  whether  I  can  support  the 
receiyer.  Certainly,  until  the  decree,  I  shall  go  no 
farther;  but  on  that  point  I  reserve  final  decision. 


The  Lord  Chancellor. 

A  rilSB  The  ground  of  the  first  application  was  simply  this^ 

that  the  estates  were  in  the  hands  of  judgment  creditors, 

and  that  the  Plaintiff  although  he  had  an  interest,  which 

if  it  had  been  a  legal  estate,  would  have  entitled  him  U> 

-  eject 
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qect  those  creditors,  could  not  by  proceeding  at  law^        1819. 
obtain  possession,  and  therefore  was  in  the  ordinary     ^  _  - 
sttoation  of  a  creditor  with  an  equitable  security,  apply-  v. 

iog  to  this  Court  in  order  to  have  execution,  if  I  may    ^]^^^^ 
use  that  word,  given  here;  and  if  the  case  is  dear,  there'    bobovoh. 
is  DO  doubt  that  the  Court  will,  on  motion,  grant  a 
reodver,    without   prejudice    to  prior  incumbrancers. 
The  circumstances  of  the  principal  part  of  this  property 
with  reference  to  the  effisct  of  certain  acts  of  parliament, 
I  certainly  did  not  much  take  into  consideration ;  be* 
cause  finding  that  judgment  creditors  were  in  possession 
of  Blenheim  House  and  Woodstock  Park,  I  thought  it 
extremely  clear  that  if  they  could  have  execution,  equit- 
able creditors  must  be  entitled  to  a  remedy,  against  die 
pn^)erty ;  on  that  point  I  shall  say  only  that  if  this 
Court  is  ever  to  decide  the  question,  whether,  let  the 
Duke  of  Marlborough  have  what  right  he  may  to  the 
timber,  his  estate  does  not  include  all  the  incidents  of 
a  life  estate  witli  regard  to  other  persons,  that  question 
should  be  addressed  in  the  first  instance  to  a  court  of 
law. 

The  ground  of  the  application  to  discharge  the  re-* 
cdver  is  quite  distinct.  Whatever  may  be  the  principle 
of  the  protection,  if  any,  given  to  the  Blenheim  estate, 
I  apprehend  that  it  would  not  extend  to  Marlborough 
House  and  While  Knights ;  for  the  reasons  before  as- 
signed, I  do  not  see  how  creditors  can  obtain  the  pen- 
sion ;  but  it  is  now  contended,  with  regard  to  all  the 
property,  supposing  it  of  the  same  nature,  that  the 
rBO»vei(  ought  not  to  be  appointed  before  decree.  The 
order  for  a  receiver  in  this  case  does  not  rest  on  the 
same  ground  as  the  order  in  Doctor  Battine*s  case. 
There  the  implication  for  a  recover  was  made  by  an 
annuitant;  the  receiver  was  appointed ;  Doctor  Battine 
a&erwards  fil^  a  bill,  stating  that  the  annuity  deed  was 

void. 
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1819.  void,  the  memorial  bdng  defective,  (I  must  take  it  fi>r 
granted  in  this  case  that  the  memorial  is  good ;  since  no 
objection  has  been  suggested),  and  by  the  prayer  of  his 
^M!^n^  ""^  ^^»  enabled  the  Court  to  say,  what  it  could  not  other- 
spaouQH.  wise  have  said,  that  the  original  purchase-money  of  the 
annuity  was  a  lien  on  the  estate,  even  if  the  annui^ 
was  void,  {a) 

(a)BAZZELGETTI  v.  BATTINE. 
BATTINE  V.  BAZZELGETTL 

The  bill  in  the  first  cause 
stated,  a  grant  of  an  aanuity 
in  July  1796,  by  the  plaintiff 
to  the  defendant,  and  an 
agreement  that  as  soon  as  the 
defendant  should  become  pos- 
sessed of  certain  estates  of 
which  he  was  then  in  expect- 
ation, he  should  convey  them 
for  securing  the  payment  of 
the  annuity,  and  that  the  de- 
fendant had  become  entitled 
to  the  estates,  and  was  in 
possession  of  them,  but  re- 
fused to  complete  the  securi- 
ty, and  concealed  the  parti- 
culars of  the  estates ;  a  de- 
murrer and  plea  having  been 
overruled,  the  defendant  filed 
an  answer,  admitting  the  an- 
nuity to  be  in  arrear,  and  that 
by  Uie  death  of  his  father  in 
Nov.  1812,  he  became  entitled 
to  certdn  freehold  estates, 
the  particulars  of  which  he  set 
fbrth  in  a  schedule,  and  sub- 
mitting whether  the  plaintiff 
was  entitled  to  the  relief 
sought*  A  receiver  having 
been  appointed  (Reg. Lib.  A. 
1815./'/.901.)  the  defendant 
filed  a  fiross  bill,  alleging  that 


the  grant  of  the  annuity 
void,  and  praying  that  upon 
payment  of  the  price  of  the 
annuity  and  interest,  after  de- 
duction of  the  past  payments,* 
the  securities  might,  be  .de- 
livered up.  Upon  a  motion  by 
the  plaintiff  in  the  cross  cause 
to  discharge  the  receiver,  the 
Lord  Chancellor  (4th  Feb. 
1818),  expressed  an  opinion^ 
that  even  admitting  thevalidity 
of  the  objections  to  the  annui- 
ty, the  frame  of  Dr.  Battihe*s 
bill,  which  prayed  tbe.delivery 
of  the  securities,  not  absolute- 
ly, but  on  terms  of  redemption, 
gave  to  die  court  a  jurisdic- 
tion which  it  would  not  other- 
wise have  had,  and  entitled 
the  annuitant  to  continue  the 
receiver  on  the  estates,  for 
the  purpose  of  working  out 
the  pajmient. 

On  19th  Feb.  1821,  theser 
causes  were  heard  bef<»e 
Chief  Baron  Richards,  sitting 
for  the  Master  of  the  Rolls, 
when  the  grant  of  the  annuity 
was  declared  void,  and  die 
bill  in  the  first  cause  dismis- 
sed. 

It 
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Itbas  been  decided  here^  first  by  Lord  ix^A£onm|g4 
that  sdnce  courts  d£  lav  have  held  (ond  I  remember 
whea  it  was  a  subject  of  great  doubt,)  that  if  an  annuity 
isbad,  the  annuitant  may  recover  what  he  paid,  de- 
ducting what  he  has  received,  (a)  though  the  principle 
of  this  Court  is  not  to  give  relief  to  those  who  will  not 
do  ecpiity,  yet  cm  a  bill  by  the  grantor  to  have  an  an-. 
Quity  deed  delivered  up  as  void  under  the  statute^  lie 
is  eotitled  to  that  reli^  without  accounting  for  the  com-* 
sideration  paid  for  the  annuity,  leaving  the  annuitant  to 
proceed  at  law.  (6)    Doctor  Battine,  in  the  case  to  which 

I  before 


(a)  Shaoev.  Webb,  1  T.R. 
752.  Hicks  V.  Hicks,  S  East, 
12.  Scurfield  v.  Gowland, 
6East,Hl.  JVaiersv.Sir rVil- 
Ham  Mansett,  3  Taunt.  56, ; 
and  see  Stratton  v.  RastaU, 

2  T.R.966.,  and  19  Ves.  132, 
133.  Criticisms  on  these  judg- 
ments, by  Lord  Eldon,  may 
be  found  in  7  Ves.  23.,  9  Ves. 
492.,  and  by  Sir  James  Mans^ 
fM,  in  1  ratcii^522.  Courts 
of  law  cannot  order  annuity 
deeds  void  under  the  statute 
to  be  delivered  up ;  but  they 
set  aside  the  warrant  of  attor- 
ney and  judgment,  over  which 
they  possess  a  summary  au** 
thority,  Dalmar  v.  Barnard, 
7r.iJ.248.  Appleh/y. Smith, 

3  Anstr.  S65.  Steadman  v. 
Purchase^  6  T.  R.  737.  Ex 
parte  AnsM,  1  Bos.  8f  Putt.  66. 
D.;andsee  Craufordv.  Caines, 
i  H.  BL  438.  2  Ves.  jun.  154. 
7re«.18.     lOrM.218. 

(h)  The  principle  of  relief  is, 
that  .the  annuitant  has  no 
s 


1819. 


Davis 

V. 

The  Duke  of 

BOAOUGR^ 


-rights  to  retain  deeds  which 
are  void,  but  that  the  grantor 
is  interested  in  obtamilig  the 
delivery  of  them,  becauscf 
thoi^h  void,  they  may  be  used 
to  his  prejudice,  and  form,  in 
the  technical  phrase,  a  cloud 
on  his  title.  Being  void  for 
all  purposes,  the  deeds  cannot, 
as  evidence  of  the  contract 
under  which  they  were  exe- 
cuted, impose  on  the  delivery 
terms  of  redemption,  or  create 
a  lien  on  the  property.  The 
following  are  the  leading  cases 
from  which  the  doctrine  is  to 
be  collected, 

Dukeof  J?o/^t»nv.  WHliams. 
4  Bro.  C.  C.297.  2  Ves.  jun. 
138.  Bynev.  Vivian,  S  Ves* 
eOif.  Bromley  v.  Holland, 
7  Ves.  8.  Coop.  9.  Jones  v. 
Harris,  9  Ves.  496.  Under-- 
hSl  V,  Hormood,  10  Fes. 
218.  Ex  parte  WHgkt, 
19  Ves.  265.  Angel  v. 
Hadden,  2  Mer.  169.  If 
the  grantor,  by  h»  bill  or 
answer, 
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DAra 

V. 

Tbe  Duke  of 

MAkt- 
BOROUGH. 


I  before  alliided,  took  himself  out  of  that  rale  by  his 
UlL    The  Duke  of  Marlborough  has  here  by  his  answer, 

offered 


answer,  submits  to  account 
for  the  price  paid  by  the  an- 
nuity, Uie  payments  in  re- 
spect of  the  annuity,  will  be 
set  off:  Bromley  v.  Holland 
vbi  suprOi  Hoffrnan  y«  Cookcp 
5-  Ves.  623.  If  those  pay- 
ments exceed  the  amount  of 
the  price  of  the  annuity  with 
interest,  the  grantee  must  re- 
fund the  balance.  Byne  y. 
Vivian,  5  Ves.604i.  Holbrook 
y.  Sharpey,  19  Ves,  131.,  but 
see?  Ves. 2^. 

On  the  general  jurisdiction  of 
courts  of  equity  to  compel  the 
delivery  of  void  instruments, 
which  has  been  the  subject  of 
contradictory  (pinions,  and 
even  decisions,  see,  in  ad- 
dition to  the  preceding  cases, 
Ryon  y.  Maeimatht  S  Bro. 
C.  C.15.  Piercev.fVeb&tSBro. 
C.  Ced.  Bekf  16  n.  Neuman 
y.  MUneTf  2  Ve».  jun.  483. 
Franco  y.  Bolton,  3  Ves.  368. 
(with  the  criticism  of  Lord 
Eldon,  7  Ves.  19.)  Mason  v. 
Gardner^  4t  Bro.  C.  C.  436. 
Sotveriy  y.  Warder,  2  Cox. 
264.  Scott  V.  Nesbit,  2  Bro. 
C.C.640.  2  Cox.  183.  Lisle 
y  Liddel,  S  Anstr.  64^9.  Duf 
V.  AtlansoUfS  Ves.  577.  Jack- 
many.  Mitchell,  13  Ves.SSi. 
Haypard  y.  Dimsdak,  17 
Ves^  111.     Jones  y.  Frost p 


SMadd.  1  Aefll^^a^^on  Plead- 
ings, 104.  n.  c.  13  Ves.  298. 
1  V.  and  B.  2i4f,    £x  parte 
Scrinenery  3  Ves.  and  Bea,  14. 
\TiBromleyy.HoUand,\KnA 
Eldon  remarks,  that  '^  in  the 
case  ofHanington  y.Du  Chas^ 
td,    where     Lord    ThurUm 
granted  an  injunction  against 
a  bond  for  the  purchase  of  an 
office,   taking  notice  of  the 
alteration  of  the  law  of  plead- 
ing, he  is  made  to  intimate, 
that  the  jurisdiction  of  this 
court  might  not  be  necessary, 
if  the  defence  could  be  made 
at  law.  That  I  take  to  be  a 
mistake ;  for  I  am  quite  sure. 
Lord  T^Aurfoto'f  opinion  was, 
that  courts  of  law,  properly,  if 
you  please,  taking  upon  them* 
selyes  to    do  that   by  new 
fonns  of  pleading,  which  they 
had  neyer  before  done,  as  dis« 
pensing  with  profert,  or  per-^ 
mitting  the  averment    of  a 
consideration  not  in  the  body 
of  the  deed,  could  not  de- 
stroy the  ancient  jurisdiction 
of  this  court  in  matters  of  that 
nature.    That  unquestionably 
was  his  opinion."    7   Ves.  19* 
Mr.  Vesey  refers  to  Atkinson 
y.  Leonard,  3  Bro.  C^C.  218^ 
The  following  account  of  i/a- 
ningtony.DuChastel,(ofvfldch 
the  printed  reports,  1  Bro. 
C.  C.  124. 
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offered  to  take  the  account  on  the  basis  of  payment  and 
lecdpt ;  but  I  wish  to  see  the  answer  in  order  to  know 

whether 


C.  C.  I2i.  2  Dick.  581. 
3  WoaddeiOHy  sect  459.  n.  are 
extremely  imperfect,)  is  ex- 
tracted from  a  manuscript  in 
the  possession  of  the  Editor. 
In  chancery,  Michadnias 
tenn,1781.  In  1760,  J.  Haw- 
ingloH  was  house-stewaad  to 
the  late  Earl  of  Rochfordf 
who  was  at  that  time  groom 
of  the  stole  to  King  George 
2(L;  the  place  of  one  of  the 
pages  of  the  back  stairs, 
which  place  was  in  the  ap- 
pointment or  recommend- 
ation of  the  Earl,  as  groom 
of  the  stole,  becoming  vacant, 
the  Earl,  being  desirous  of 
providing  for  Jean  St.  Feriol, 
who  was  a  foreigner,  and 
therefore  incapable  of  hold- 
ing the  place,  but  who  had 
been  tutor  to  the  Ear],  enter- 
ed into  an  agreement  with 
J.  Hamngton  to  give  the 
place  to  him  upon  condition, 
(amongst  other  things)  of  his 
securing  an  annuity  of  lOM. 
to  S^«  Ferioif  accordingly 
J,  if.  executed  a  bond, 
dated  10th  June,  1760,  in 
the  penalty  of  600/.,  con- 
ditbned  for  the  payment  of 
an  annuity  of  100/.  to  St. 
Ferioly  provided  J.  H.  should 
enjoy  Uie  place  during  the 
life  of  St.  FerioUh^xi  if  the 


place  should  be  taken  away 
then  to  be  void.  «7.  H.  had 
the  place,  and  for  some  time 
paid  the  annuity  to  St.  Feriol, 
who  died  16th  May,  1776, 
leaving  defendant  Du  Choi' 
tel  his  executor.  The  de- 
fendant having  brought  an 
action,  and  obtained  a  ver- 
dict against  «7.  H.  on  the 
bond  for  the  arrears  of  the 
annuity  due  at  the  death  of 
St.  Feriol,  this  bill  was  filed 
by  J.  H.  against  Du  Chastely 
praying  that  the  bond  might 
be  declared  void,  and  be  de- 
livered up  to  be  cancelled, 
and  an  injunction  to  stay 
execution  at  law. 

On  motion  to  dissolve  the 
injunction,  it  was  contended 
on  the  part  of  the  PlaintiiT, 
that  this  was  a  proper  subject 
for  the  interference  of  a  court 
of  equity.  The  profits  of  the 
place  were  not  sufficient,  or 
more  than  sufficient,  to  pay 
the  several  annuities;  but,  in- 
dependent of  that  circum- 
stance, this  court  will  set 
aside  this  sort  of  contract 
upon  general  political  prin- 
ciples. In  this  case  a  cour( 
of  law  could  not  relieve ; 
Lord  Rochford  not  being  the 
obh'gee  of  the  bond,  the  case 
did  not  come  within  the  St.  of 
5k 


1819. 
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V. 
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whether  be  lias  so  submitted  as  to  make  the' price  of 
the  annuity  a  charge  on  the  estate  or  only  a  personcdi 

charge 


5  &6  Ed.  6th  c.  16.  The 
cases  cited  were  Law  v.  Laxv, 
Forrester,  140.  (a)  Gray  y* 
Heskethy  Bum's  Ecc.  law  (6), 
Debenham  v.  Ox,  1  Vezey, 
276.  Godolphin  v.  Tudor^ 
Salk.  468.  Rex  v.  Vaughan, 
HaxoL  P.  C.  168.  Sir 
Thomas  Raymond,  400.  (c) 
On  the  part  of  the  De- 
fendants, it  was  argued ;  that 
this  matter  was  not  proper 
for  a  court  of  equity;  the 
whole  transaction  might  have 
been  set  out  upon  plea ;  this 
court  never  gives  relief  for 
mispleading  at  law.  If  this 
was  turpis  contractus,  a  court 
of  law  would  relieve.  It 
does  not  come  under  any  of 
the  heads  of  which  a  court 
of  equity  takes  cognizance, 
namely,  fraud,  trust,  acci- 
dent, and  account.  A  dis- 
tinction was  also  taken  by 
Graham^  between  offices  of 
a  public  nature,  and  offices 
relating  to  the  king  in  his 
private  capacity ;  and  he 
argued  that  the  office  of  a 
page  of  the  back  stairs  being 
of  the  latter  kind,  it  was  not 
within  the  mischief  intended 


to  be  prevented  by  st.  Ed. 
6th,  and  that  the  bond  was 
not  objectionable  on  political 
principles. 

The  Lord  Chancellor. 
Here  are  two  questions. 
1.  Whether  this  contract  h 
to  be  relieved?  2.  Where? 
As  to  the  first,  it  matters 
not  whether  the  office  be  of 
a  public  or  private  nature. 
It  may  be  equally  contrary 
to  the  policy  of  the  law.  It 
is  a  public  concern  that  pri- 
vate injuries  should  be  re- 
dressed. This  is  the  founda- 
tion of  the  decision  in  this 
court  between  guardians,  and 
wards.  The  multiplying  pri- 
vate injuries  makes  them 
public.  If  a  private  manager 
of  an  estate  enter  into  an 
agreement,  and  thereby  break 
trust  with  his  master,  the 
agreement  is  corrupt.  I  tliink, 
therefore,  that  no  distinction 
can  be  made  between  public 
and  private  servants.  Be- 
sides which,  the  law  has  not 
said,  that  the  grooms,  pages, 
&c.  about  the  king,  are 
merely  menial  servants.  On 
the  contrary  they  are  entitled 


(a)  5P.  Fr.59l. 

(*)  Vol,  5.  p.  554— 356 


(c)  The  reference  is  incorrect. 
4  Burr,  2494, 

to 
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duoge  cm  himself;  and  I  reserve  my  <^nidn  on  die 
other  parts  of  the  case  till  I  have  seen  the  answer ;  be- 
cause^ 


1819. 


to  priTilege,  and  therefore 
dearly  distinguished  from 
private  senrantfl.  This  con* 
ktact  is  therefore  to  be  re- 
Hered. 

Secondly^  Where?  This 
Court  does  not  apply  equity 
to  a  case  within  the  province 
of  a  court  of  law ;  bat  the 
jurisdiction  of  the  courts  of 
lair  has  not  always  been 
dearly  ascertained.  The 
case  of  Domng  r.  Chapman 
was  then  considered  as  a 
doditfol  case.  This  case 
comes  clearly  under  the  head 
of  frauds  J  cannot  refuse 
rdief  in  this  Court  in  a  case 
whidi  has  never  been  reliev- 
ed in  a  court  of  law,  though 
I  think  it  would  be  relieved 
diere;  many  cases  #ould  be 
wrong  if  relief  was  to  be  re- 
filled under  that  circum- 
8tance«     Injunction  granted* 

Prf.  5.  1783,  The  cause 
came  on  to  be  heard,(a)  Lord 
CkanedtoTy  Firsts  Can  a  Plain- 
tiff come  into  a  court  of  equi- 
ty, and  recover  a  bond  which 
he  had  entered  into  under 
these  circumstances  ?  There 
hss  been  some  difference  of 
opinion  on  the'  subject;  but 


I  profess  I  cannot  admit  the 
distinction  between  malum 
prohibitum  and  malum  in  set 
when  applied  tea  contract  in 
a  country  where  the  laws 
have  prohibited  the  thing 
contracted  to  be  done^  The 
obligation  to  abide  by  die 
laws  of  the  land  is  part  of 
the  doty  of  a  citizen^  and 
therefore  I  cannot  see  the 
diflference.  (i)  It  is  impos* 
sible  to  bring  the  cashes  to 
any  other  point  than  this ; 
that  the  encouragement  of 
the  contract  is  contrary  to 
the  good  of  the  public,  as 
prescribed  by  law ;  and  there* 
fore  the  good  of  the  public 
requires  to  put  an  end  to 
such  contract,  otherwise  it 
would  be  an  unequivocal  de* 
claration  of  law  that  the  party 
shall  have  all  the  benefit  of 
the  contract ;  for  the  law  ap-i> 
proves  what  it  refuses  to  re- 
scind, and  this  mustbe  thefun* 
damental  principle  of  all  the 
cases,  that  it  is  a  transaction 
on  a  foundaUon  which  ought 
not  to  have  been  the  basis 
of  a  civil  contract.  If  so, 
this  is  a  proper  place  for  re- 
lief.   S^coni;^,  Whether  this 


Distinction 
between  ffui> 

malumpro* 
JUfttlfcmno^ 
admitted^ 


(a)  Beg.  Lib.  A,  1782.  foK  S60.     ^  (6)  See  Cannany.  Biyce,3  Bam. 

^Ald.\B5. 
Vol.  U.  M  is 
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cause,  if  the  submission  authorises  me  to  fix  the  price 
as  a  charge  on  the  estate,  no  objection  can  arise  to 


is  turpis  causa?  I  will  not 
allow  myself  to  go  into  in- 
vective upon  the  present  oc- 
casion. 'Lord  Rochford  might 
have  been  led  into  an  error ; 
he  had  many  very  valuable 
and  amiable  qualities ;  indeed 
there  are  many  reasons  to 
prevent  my  speaking  severe- 
ly on  this  occasion.  As  to 
what  has  been  said  on  the 
statute  of  5  &  6  Edw.  ^.,  it 
goes  more  to  a  legislative 
than  a  judicial  proceeding. 
When  the  law  is  made,  it  is 
no  more  a  subject  of  inquiry 
whether  what  the  law  has  or- 
dained is  proper  or  not ;  nor 
need  I  go  into  the  nature  of 
offices  ;  — but  what  I  am  to 
determine  upon  merely  is, 
whether  if  one  person  be  au- 
thorised to  recommend  or 
appoint  another  person  to  an 
officei  under  a  third  person, 
he  can,  without  the  privity  of 
the  third  person,  and  for  a 
private  consideration  of  his 
own,  recommend  or  appoint 
such  other  person  to  such 
office  ?  Between  private  per- 
sons, 1  ^ould  think  it  would 
be  a  breach  of  the  confidence 
reposed  on  him.  But  I  do 
not  mean  to  leave  a  service 


about  the  crown  in  the  same 
situation  as  a  private  service. 
The  laws  have  never  consi- 
dered the  servants  about  the 
crown,  whether  menial  or 
other,  as  private  persons. 
Here,  then,  we  must  consi- 
der expressly  the  case  of  ser- 
vants about  the  crown.  It 
does  not  now  seem  to  be 
contended  that  the  bond 
would  have  been  good,  if  it 
had  been  given  to  Lord  Roch' 
ford  himself:  now,  if  the  con- 
tract itself  was  wrong,  how 
can  I  make  the  difference  ? 
The  danger  of  making  the 
distinction  is  great.  It  would 
perhaps  have  made  the  point 
stronger,  and  it  would  have 
looked  more  ugly ;  but  tak- 
ing it  as  a  dry  maxim,  or  as 
to  the  policy  of  the  law,  it 
becomes  the  same  thing. 
Therefore,  the  injunction 
must  be  perpetual. 

In  addition  to  the  autho- 
rities referred  to  on  the  form- 
er occasion,  were  cited,  Co» 
LitL  234.  a.  Lavorence  v. 
Brasier^  1  Cha.  Ca.  72.  Ber^ 
rUford  v.  Done^  1  Vem.  98. 
Si/monds  y.  Gibson y  2  Vem. 
308.  Blankland  v.  X>e%, 
Ch.  Just  Holt,  (a) 


(a)  Probably  Blavkard    v.     4  Mod,  83S. 
OMy^  Bcp.  T€mp,  HoU^  341.     308. 


Soik.  411.     Comb. 


sufiering 
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soffering  the  estate  to  remain  in  the  hands  of  the  re-^        1819* 
oeiver,  till  the  demand  so  shaped  has  been  satisfied.     ^  -^^ 
If  the  submission  does  not  charge  the  estate,  the  ques-  o. 

tion  will  be,  whether  this  deed  is  so  oppressive  that  a  ^M^jjf  ^^ 
ooort  of  ecjoify  will  not,  in  tlie  first  instance,  interfere, '  bosouoh. 
in  its  aid  ?  It  is  now  the  practice  of  erery  day,  to  ap 
pomt  a  receiver  on  motion  ;  but  that  practice  may  not 
be  applied  where  there  is  &ir  matter  of  doubt,  having 
regard  to  the  &ct  that  the  grantor  is  within  the  privi-' 
lege  attending  the  character  of  heir  expectant,  (as  to 
which  age  makes  no  difference)  and  having  regard  to 
the  comprehension  of  the  deed  with  respect  to  the  sub*- 
jects  of  the  grant,  and  to  all  its  provisions,  whether  the 
deed  may  not  be  considered,  as  in  its  nature  so  oppres- 
sive, that,  aided  by  the  policy  which  belongs  to  heirs 
expectant^  the  Court  should  not  in  the  first  instance 
say,  that  if  the  Plaintiff  is  to  have  execution,  it  must 
be  by  decree.  I  am  aware  that  during  my  whole  time 
considerable  doobt  has  been  etitertmned,  whether  that 
poliqr  with  regard  to  expectant  heirs,  ought  to  have 
been  adopted ;  and  although  Lord  Thurlcw  repeatedly 
Ittd  it  down,  that  thb  Court  does  shield  heirs  expectant 
to  the  exteAt  of  declaring  a  bargain  oppressive  in  their 
case,  irhich  would  not  be  so  in  other  cases,  and  im- 
poses an  obligation  on  the  parties  dealing  with  them  to 
shoir  that  the  bargain  was  fidr,  yet  he  seldom  applied 
diat  doctrine  without  complaining  that  he  was  deserting 
die  principle  itself  because  the  parties  dealing  with  the 
heir  expectant  insured  themselves  against  that  practice, 
and  therefore  the  heir  made  a  worse  bargain ;  but  he 
cerUunly,  like  his  predecessors,  adhered  to  the  doctrine^ 
though  not  very  ancient.  It  is  not  the  duty  of  a  Judge 
in  equity  to  vary  rules,  or  to  say  that  rules  are  not  to 
be  considered  as  fiiUy  settled  here  as  in  a  court  of  law. 

11^2  1  desire 
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1819.  ^  I  desire  to  be  understood  as  expressing  no  cqpinion 
with  respect  to  the  incidents  belonging  to  the  estate  of 
the  Duke  of  Marlborough^  or  his  right  to  fell  timber; 
but  confine  myself  simply  to  the  question,  whether,  if 
this  were  the  property  of  any  other  heir  eiqiectant,  the 
Court  would,  in  the  present  stage  of  the  cause^  grant  a 
receiver. 


MajfS7.  On  this  day  the  question  was  argued  whether  the 

grant  of  the  annuity  was  void  under  the  annuity-act.  (a) 

Mr.  Wray  and  Mr.  Hampson  for  the  Duke  of  Mitrl' 
borough. 

The  memorial  is  insufficient  in  not  spiecifying  the 
amount  deducted  firom  the  consideralion,  for  the  costs 
of  preparing  the  securities.  The  policy  of  the  act  re* 
quires  that  the  amount  actually  received  shall  appear 
on  the  memorial.  BoUon  v.  WUliams  {b\  Fenner  v. 
Hoans  {c\  Broomhead  v.  Eyre,  {d)  The  retainer  of 
these  expenses  in  exoneration  of  the  grantee^  is  a  part 
of  the  original  agreement  for  the  grant  of  the  annoityt 
and  therefore  a  deduction  from  the  actiial  amount  6[ 
the  consideration,  not  an  application  of  the  consider- 
ation in  payment  of  a  pre-existing  debt :  in  that  respect 
this  case  is  distinguishable  from  Monys  v.  Leake,  {e) 

Mr.  Hart  for  the  plaintifi*. 

The  principle  on  which  Lord  Bosslyn  decided  the 
Duke  ofBolion  v.  WUliams  was,  that,  jrimd  Jacie^  the 


(a)  IT  Geo.  5.  e.96.  (c)  I  T.  R.  S67. 

(&)  2  res.  jun.   158.    4  Bro.        (d)  S.T.R.S97. 

C.C297.  (e)  8T.R.411. 


purchaser 


Davis 

9. 
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purchaser  was  bound  to  pay  the  expense  of  preparing 
the  deedsy  as  the  securities  of  his  title ;  and  that  pay- 
ment by  the  grantor  was  an  effectual  deduction  from 
the  price  of  the  annui^.  The  soundness  of  that  prin-  ThcBukeof 
cdple  is  questionable ;  the  expense  of  mortgages  is  always  bobov^b/ 
defrayed  by  the  mortgagor.  Mmys  v.  Leake  decides 
this  case  in  terms. 

7^  Lord  Chancejxor. 

The  last  case  seems  to  me  decisive  of  the  present,  if 
an  affidavit  can  be  made  that  the  Duke  received  the 
idiole  consideration  money*  Lord  KenyorCs  earlier  de- 
cisions followed  Lord  LoughborougVs  first  decision ;  and 
I  believe  that,  as  has  been  suggested.  Lord  Loughborough 
had  a  notion  that  the  grantee  ought  to  pay  the  expenses. 
The  latter  decision  of  Lord  Kenyon^  who  seems  de- 
sirons  to  retreat  firom  his  former  doctrine,  proceeds 
eaqiresdy  on  this  fiu:t,  that  the  whole  money  was  paid 
to  the  grantor,  and  that  out  of  it  he  paid  the  expenses 
of  preparing  the  sectirities,  as  expenses  of  his  annuity; 
but  Lord  Kenyoffs  reasoning  does  not  proceed  to  this 
extent,  that  if  paym^t  of  the  difference  only,  deducting 
the  charge,  had  been  made,  he  would  have  supported 
that;  though  I  Aa  not  see  how  he  could  have  stopped. 


The  Lord  Chancellor. 

The  principle  on  which  the  Court  appoints  a  receiver  June  lo 
I  may  state  to  b^  this,  that  where  a  plaintiff^  in  his  bill, 
rqvesents  that  he  has  only  an  equitaUe  estate,  wfaichy 
consequently,  does  u6t  entitle  him  to  recover  at  law,  if  ^ 
it  be  clear  that  he  has  that  equitable  estate,  on  which  he 
may  recover  in  equity,  the  Court  will  appoint  a  receiver, 
not  disturbing  prior  beneficial  interests.  It  is  now  in- 
sisted that  the  receiver  should  be  discharged,  on  the 
M  3  gromid 
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ground  that  this  deed  is  such  as  a  court  of  equity  wilt 
not  enforce:  not  by  decree  on  hearing;  a  fortiori 
not  on  motion.  The  validity  of  the  memorial  is  alsa 
questioned;  and  it  is  clear  that,  without  a  good  me- 
morial, this  deed,  as  an  annuity-deed,  would  be  void;- 
the  rule  of  the  Court  being  settled  that  such  a  deed,  if 
not  good  as  an  annuity-deed,  gives  no  Ken  on  the  estale- 
for  the  price  paid  for  the  annuity,  although  that  may  be 
recovered  at  law,  accounting  fi>r  what  haa  been  re- 
ceived, (a) 


ReKefa^iRst 
an  oppressive 
deed,  though 
obtained  from 
an  heir  ap« 
{wrent,  is 
given  only  on 
payment  ot 
the  consider- 
ation wiih 
Interest. 


The  case  therefore  resolves  itself  into  these  questions^ 
whether  the  memorial  is  good?  and  if  it  is,  whether  this 
deed  is  so  oppressive  in  its  nature,  that  the  Court  will 
not  act  on  it  ?  I  think  that  the  objections  to  the  me- 
morial cannot  be  sustained.  I  must,  therefore,  take  this 
to  be  a  valid  annuily-deed,  and  the  question  is,  will  this 
Court  refuse  to  act  on  it,  considering  it  as  an  oppressive 
deed,  and  recollecting  that  the  Duke  executed  it  in  the 
situation  of  an  heir  apparent  dealing  for  his  expectations  ? 
It  strikes  me  as,  in  some  instances,  extremely  oppress 
sive,  but  then  we  return  exactly  to  the  same  result. 
No  one  can  come  into  a  court  of  equity,  to  be  relieved 
against  an  oppressive  deed,  even  in  the  character  of  heir 
apparent  dealing  for  bis  expectations,  except  on  tender 
of  the  purchase-money  and  interest ;  and  when  the  Duke 
attacks  this  deed,  not  as  invalid  under  the  annui^-act, 
but  as  evidence  of  a  bargain  which  ought  not  to  have 
been  made  with  an  heir  apparent,  he  cannot  be  heard 
on  any  other  terms.  The  consequence  is,  that  till  that 
amount  is  offered,  and  either  accepted  or  refused,  the 
question  whether  the  receiver  shall  be  discharged  is  pre- 


(a)  Duke  o£  Bolton  v.  WUtiami, 
2  Ftfj.  jun.  14S.'156.  Jones  v. 
JSantf,  9  Vet.  496.    Ex  parte. 


Wrighi,  19  Ve9.  USS.  Angell  v. 
Hudden,  2  Merr.  169*  Videante^ 
p.  157» 

mature^ 
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mature.     To  the  extent  of  that  amount,  considering 

this  as  a  mere  deed,  not  as  an  annuity-deed,  I  think 

there  i$  a  lien.  "^ 

The  Duke  of 


Dayis 


Marl- 

BOBOUOK^ 


A  tender  of  the  amount  due  to  the  Plaintiff  having  Afig^U  5. 
been  accepted,  the  judgment  of  the  Court  was  now 
prayed. 

The  Lord  Chancellor. 

I  am  of  opinion  that  the  receiver  must  be  discharged:. 
If  the  Duke  had  tendered,  and  the  Plaintiff  refused  to 
accept,  what  would  be  found  due  on  an  account  taken 
of  the  accruing  payments  of  the  annuity  on  one  side, 
and  the  price  and  interest  on  the  other,  I  think  that 
would  authorise  me  to  discharge  the  receiver. 

Mr.  Hart  asked  for  costs,  but  the  Lord  Chancellor 
refused  them. 


Mr.  Tinney  for  three  Defendants,  creditors  of  the  Auguti9» 
Duke,  applied  to  be  heard  against  the  order  for  dis- 
charging the  receiver,  insisting  that  two  of  the  De-* 
fendants  had  annuities  prior  to  the  Plaintiff's,  and  were^ 
therefore,  more  entitled  than  the  Plaintiff  in '  the  ap- 
pointment  of  a  receiver ;  that  they  had  also  the  legal 
estate,  of  the  advantageof  which  they  had  been  deprived 
by  the  order  for  a  receiver,  and  as  a  substitute,  they 
were  entided  to  die  benefit  of  that  order;  that  the 
direction  to  the  Master  to  state  priorities,  was  founded 
on  the  prayer  of  the  bill :  at  least  that  the  Defendants 
were  entided  to  a  like  tender  with  the  Plaintiff. 

M  4  3V 
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1819ii  !rke  Lord  Chancellor.  .     . 

Da¥i»  I  apprdiend  that  with  tlie  right  of  the  Plaintiff  to  haTf^ 

TheDukdof  ^®  receiver,  must  fall  the  rights  of  th6  other  parties; 

Marl-  It  would  be  most  extraordinary,  if,  because  a  recdver' 

'  has  been  appointed    on  behalf  6f  the  Plaintiii^   any 

The  order  for    Defendant  is  entitled  to  hafe  a  receiver  appointed  on 

a  receiver  ob»      ,  >  ■  ,  ,       , 

tained  bj  the    his  behalf.     My  decided  opinion  is,  that  the  order  for 

chm^S"  *  receiver  must  be  discharged,  and  that  all"  falls  toge- 

payment  of  ther.     The  Defendants  may  file  a  bill,  but  the  appoint- 

to  Wm°al"*  ^^^^  ^^  *  receiver  would  not  have  afltected  iheir  It^ 

^ough  de-  estate. 

incumbran«  ^ 

cen^oppoied  ' 

thediflchai^. 

The  order,  dated  the  9th  of  August^  1819,  after 
stating  the  substance  of  the  bill,  the  order  of  the  5th 
of  Marchf  1818,  the  suggestion  in  the  answer  of  the 
Duke  of  the  invalidi^  of  the  annuity,  and  the  offer  to 
pay  what  remained  due  to  the  Plaintifl^  proceeded  thus  i 
^*  That  it  appears  by  the  afiidavit  ef  R.  Broome^  that 
he  called  at  the  house  of  Mr.  IL  Witky^  the  solicitor 
for  the  Plaintiff  in  this  cause,  cm  the  19th  day  of  Junef 
1819,  and  tendered  to  him  the  sum  of  600/.  in  bank  of 
-  V  England  notes,  in  satisfiiction  of  trhat  remained  due  to 

'^  ^  the  said  Haintiff,  in  pursuance  of  the  offer  made  by  th^ 
said  Defendant  in  his  answer  to  the  Plaintiff's  bill  filed 
in  this  cause,  which  he  the  said  R.  B.  believes,  reckon- 
ing interest  at  5/.  per  cent,  up  to  tike  21st  day  of  June^ 
1819,  amounted  to  572/.  17&  Sd.^  and  that  after  some 
ocmversation  with  the  said  R.  B.,  in  which  be  the  said 
JR.  B.  insisted  that  such  tender  was  made  upon  the 
terms  before  mentioned,  the  said  R.  W.  accepted  the 
said  ^um  of  600/.  It  was  therefore  prayed  that  the 
bill  filed  in  this  cause,  may  be  dismissed  upon  such 
terms  as  to  costs,  to  be  taxed  by  the  Master,  as  this 
Court  shall  direct;  or  otherwise,  that  the  sum  of  600/. 
17  paid 
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paid  to  and  acoq>ted  by  the  solicitor  on  the  l9th  day  of 
Jme  last,  be  returned  to  the  said  Defendant,  or  his  soli- 
citor, with  interest  thereon,  from  the  time  the  Plaintiff  «. 
receiveci  the  same,  up  to  the  time  of  repayment,  at  and       Mabl^ 
aftar  the  rate  of  5L  per  centum  per  annum.    Whereupon,      boeodgh, 
and  upon  hearing,  &&,  EUs  Ix>rdship  doth  order,  that 
the  order  bearing  date  the  5th  day  otMarchf  1818,  ap- 
pointing JS.  R.  Mores  receiyer  of  the  rents  and  profits  of 
the  estates  in  question  in  this  cause,  be  discharged." 

(Reg.  Lib.  A.  1818.  foL  1939.) 


Bfr.  Harty  for  the  Plainti£^  proposed  to'  vary  the      Kav.  isg 
order  dischArgiog  the  receiver,  by  inserting  a  dedar- 
atioD,  that  the  sum  tendered  by  the  Duke  was  accepted^ 
Witliout  prejudice  to  any  question  between  the  parties. 

Mr.  Wrm/  ior  the  Duke,  insisted  that  the  sum  must 
be  understood  to  be  accepted,  9s  it  was  tendered  by  the 
answer,  in  satis&ctioii  of  the  Plaintiff's  chdm. 

Hie  Load  ChangelloIu 

I  can  make  no  deckiratioii  that  the  moncj  was  re* 
cored  without  prejudice^  though  it  was  my  intentimi  to 
have  said  somediing  on  that  subject.  I  meant  that  the 
recdpt  should,  in  this  sense,  be  without  prejudice, 
namely,  that  the  recdpt  should  itself  be  a  &ct,  which 
would  on  the  hearing  raise  a  questicm  in  the  cause, 
whkfa  would  not  have  arisen  if  the  receipt  had  not 
passed.  I  did  not  mean  that  the  &ct  of  the  receipt 
should  not  be  considered,  when  the  merits  of  the  case 
came  to  be  discussed  on  the  hearing.  I  have  no  ob- 
jection to  the  Plaintiff's  rqpaying  the  money,  and  rein- 
stating the  cause  in  pcecisdy  the  same  situation  as 

before 


no 
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before  the  receipt,  the  receiver  being  restored;  svbjecfe 
to  the  question  whether  he  should  be  continued.  The 
receiver  must  have  hiis  costs.. 


16  Nov. 
1677. 


SKELTON  V. 

The  bill  was  exhibited 
against  a  jointress  to  stay 
mareime  in  felling  timber, 
and  notwithstanding  the  de- 
fendant's answer,  who  claim- 
ed the  inheritance  by  a  deed 
which  the  plain tiiF  contro- 
verted, an  injunction  was  ob- 
tained until  hearing;  and 
now,  at  the  hearing,  she 
proved  herself  to  be  a  joint- 
ress in  tail ;  and  it  was  urged 
by  Mr.  Attorney^  that  the 
defendant  being  a  jointress 
within  the  statute  of  11 H.  7., 
which  restrains  all  power  of 
alienation  by  fine  or  discon- 
tinuance, she  ought  likewise 
to  be  restrained  iri  equity 
from  committing  waste,  which 
is  also  in  disherison  of  the 
heir.  But  this  I  would  by 
no  means  allow,  that  equity 
should  enlarge  the  restraints 
or  the  disabilities  introduced 
by  act  of  parliament ;  and  as 
to  the  granting  of  injunctions 
to  stay  waste,  I  took  a  distinc- 
tion where  the  tenant  hath 
only  impunitatemy  and  where 
he  hath  jtu  in  arboribus.  If 
the  tenant  have  only  a  bare  in- 


SKELTON.(a) 

demnity,  or  exemption  from 
an- action  if  he  ceounitted 
waste,  there  it  is  fit  he  should 
be  restrained  by  injunction 
from  committing  it;  but  if 
he  have  a  right  in  the  thing 
itself,  when  it  is  wasted  and 
cut  down,  there  it  is  no  way 
reasonable  that  he  should  be' 
restrained:  as,  for  example,. 
if  there  be  tenant  for  life,  the 
remainder  for  life,  the  rever- 
sion in  fee ;  here  the  tenant 
for  life  has  no  right  nor  power 
to  fell  timber  or  commit  waste ; 
yet  if  he  do  so  he  cannot  be 
punished  for  it  in  an  action 
of  waste,  during  the  life  of 
him  in  the  remainder  for  life ; 
for  that  intervening  remain- 
der is  an  impediment  to  the 
action  ;  so  it  is  most  just  to 
grant  an  bj  unction  to  stay 
waste ;  and  so  it  was  ruled  in 
the  Chancery  by  advice  of 
judges,  P.  41 -B/.  Sir  F.Moor, 
5S4f.  pl.7^.;  and  Egerton, 
C.  said  he  had  seen  a  pre- 
cedent of  such  an  injunc- 
tion, 5  R.  2.,  and  so  it  had 
been  done  before,  temp,  E>  6. 
Vandemoi  v.  £yr ;  and  with 


(a)  Fide  ante,  p.  147.  n. 


this. 
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4baB  agrees  16  J«c.  B.R^ 
1  EoU,  377.  pi.  13.  />er  ain- 
am.  And  the  reason  of  this 
is  most  convincing ;  for  when 
such  a  tenant  for  life  hath 
cut  down  the  trees,  he  in  the 
remainder  in  fee  may  take 
them  awajy  notwithstanding 
the  mean  remainder  for  life, 
or  he  may  have  a  trover  and 
conversion  against  the  tenant 
for  life,  if  he  remove  them ; 
which  shows  that  suoh  tenant 
for  life  hath  no  property  in 
the  trees ;  it  were,  ergOy  most 
absurd  to  put  the  reversioner 
to  recover  damages  for  his 
inheritance  in  the  trees,  or  to 
seize  them  as  chattels,  when 
they  may  better  be  preserved 
to  him  in  specie,  by  granting 
an  inijunction  to  stay  the  fell- 
ing of  them.  And  upon  the 
like  reason  it  may  seem  that, 
tenant  afler  possibility  may 
be  restrained  by  injunction 
from  committing  waste,  for  so 
if  he  fell  trees  the  reversioner 
may  have  a  trover  and  con- 
version, as  was  held  24  Car  A. 
B.  R.  Udal  V.  Udars  case,  p. 
RoOe  €t  curiam;  and  yet 
temp,  E»  R»  placUa  parlia- 
matt,  Ryleiff  Appendixy  653. 
Kirbrok  petiti^s  '^  quad 
breve  de  toaste  poetgiser  ver- 
sus  Roger  son  Jrere"  (against 
Maudy  the  widow  of  Roger) 
**  tenant  in  tail,  apres  pom- 
hHU^;  Response^  ley  nest  mye 
uncore  ordein  en  ce  cas." 
Ptobably  this  was  before 
SI  Ed.  3.,  for  in  21  Ed.  3. 


Rot.  Ptff/..n.46*y  the  cooh 
mens  petition  for  a  general 
law,  that  tenant  after  possi- 
bility might  be  liable  to  an 
action  of  waste,  as  being  in 
effect  bat  tenant  for  life,  yet 
could  not  obtain  it ;  but  this 
serves  only  to  keep  the  tenant 
after  possibility  in  a  state  of 
impunity,  if  he  commit  waste, 
not  to  give  him  a  right  to 
commit  it.     On  the    other 
side,  if  there  be  tenant  for 
life,  with  an  express  charge 
to  hold  without  impeachment 
of  waste,  he  is  not  to  be  re- 
strained by  injunction,  for  he 
hath  more  than  a  bare  im- 
punity, viz.  a  right  in  the 
trees  to  fell  them  ;  djoritori, 
in  the  case  in  question,  no  re- 
straint can  be  put   upon  a 
jointress  in  tail  who  hath  the 
inheritance ;  and  yet  all  this 
notwithstanding,  he  that  hath 
a  lawful  power  and  liberty  to 
commit  waste  may  be    re- 
strained by   Chancery  from 
using  this  power,  when  the 
waste  which  he  is  about  to  do 
is  signally  contra  bonum  pub' 
Ucum.  V.    19  0ir.  1.   B.R. 
1  Ron.  380.  T.  3.,  though  a 
lease  for  years  was  made  with- 
out impeachment  of  waste  by 
the  Bishop  of  Winchester^  yet 
when  the  lessee  for  years, 
towards  the  end  of  his  term, 
was  about  to  cut  up  all  the 
trees,     an     injunction     was 
awarded  by  the  advice  of  all 
the  Judges,  pro  bonopublico^ 
and  in  favour  of  the  church, 
whereof 


1819. 
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^  -■■  ^  ■■■  ^     Dotwithstanding  the   agree^ 

Datzs        ment  of  the  parties.    But 

The  Dike  of  *"  °*y  ^'^  ^^  OrfbrtTa  casei 
Mabl-  where  the  Earl  was  tenant  for 
joBouoH.  life  without  impeachment  of 
waste*  the  reversion  in  fee 
to  the  co-heirs  of  the  Lady 
Banning^  and  the  Earl  was 
ahout  to  pull  down  a  house 
near  Co/cA^^«r»  no  injunction 
could  be  obtaioedy  but  the 
co-heirs  and  Sergeant  P£ckf 
who  was  a  purchaser  from 
one  of  them,  were  fain  to 
compound  with  the  Earl.  So 
it  seems  there  is  some  dis- 
cretionary latitude  in  these 
cases;  but  that  which  is  more 
remarkable  is,  that  he  who 
hath  a  power  to  commit  waste 
may  sometimes  be  restrained 
from  the  exercise  of  that 
power,  when  it  tends  only  to 
a  private  damage ;  as  for  ex- 
ample^  the  Lady  Evelifn  was 
tenant  for  life  in  jointure,  re* 
mainder  to  Sir  John  Evdyn^ 
her  eldest  son,  for  life,  with- 
out impeachment  of  waste, 
with  several  remainders  over; 
the  jointress  let  the  land  to  a 
tenant  at  will ;  Sir  John  ^ve^ 
lifn  enters  by  consent  of  the 


undertenant,  and  cuts  down 
trees ;  resolved,  though  no  iif- 
junction  had  lailk  against  Sir 
John  Evdyn  if  his  remainder 
had  fallen  into  possession,' ye| 
now  it  does;  for  although  the 
licence  of  ttaant  at  mil  to 
enter  excuse  the  entry  from 
being  a  trespass,  yet  no  pos«> 
session  by  such  entry  can 
enable  him  to  cut  down  the 
trees  presently,  for  the  joint* 
ress  hath  right  during  her 
life  to  the  shade  and  the  mast; 
and  to  reasonable  bootes; 
ideoque  liord  Bridgmanf  Cus* 
ioi,  awarded  an  injunction 
during  the  life  of  the  joint- 
ress. IDecieiO.  22 Car. d. 
Lord  Nottingham's  MSS* 
**  This  court  sees  no  colour 
of  cause  to  give  the  said 
plaintiff  any  relief  in  this 
eourt,  and  doth  therefore 
think  fit  and  order  that  the 
matter  of  the  said  plamtiff's 
bill  be  from  henceforth  dear- 
ly and  absolutely  dismissed 
out  of  this  court;  uid  it  is 
hereby  referred  to  Sir  «/•  F» 
&C.  to  tax  the  said  defend- 
apts  their  moderate  costs  of 
this  suit."  Reg.Lib.B.1677. 
foi.35. 


Hi  Car.  2. 
1679. 


ABRAHALL  tf.  BUBB. 


The  bill  supposed  the  de- 
fendant's wife  to  be  tenant  in 
tail  after  possibility,  by  the 
provision  of  a  former  hus- 
band, and  prayed  she  might 
be  restrained  from  commit* 


tmg  waste;  the  defendant 
demurred ;  yet  1  ordered  him 
presently  to  answer  qnoad  the 
bouse  and  trees  about  it,  pro 
Bono  publico  f  but  the  next 
morning  I  ordered  hira  to 
answer 
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the  'whole  bill,  upon 
the  reason  of  the  case^  Skdion 
T.  SMtoHf  becai]9e  tenant 
after  possibility  has  only  im» 

The  importunity  of  the 
parties  being  great,  I  re- 
strained only  mischievous 
waste,  which  might  deface 
the  seat,  but  gave  way  that 
trees  marked  out  by  the  an- 
cestor for  payment  of  his 
debts  might  be  felled;  yet 
I  <»mtinued  in  the  same 
opinion,  that  where  he  in 
the  reversion  might  have  a 
trover  for  the  trees  when 
fieDed,  there  the  court  ought 
to  grant  fn  injunction  to  stay 
the  felling,  and  that  I  took  to 
be  this  case ;  and  I  observed 
diat  the  opinion  that  tenant 
after  po^bility  is  dispunish- 
able of  waste,  was  an  addition 
to  Mr.LMettmf  and  no  part 
of  the  original  t^xt ;  b«it,hoiif- 
ever,  it  is  one  thing  to  have 
impunity,  and  another  to 
daim  right  in  the  trees ;  the 
very  act  of  the  party  who 
grants  an  estate  without  im- 
peachment of  waste,  has  not 
ahrays  V^on  upd^istood  to 
liansfer  a  property  in  the 
trees,  as  may  appear  by  Her' 
lakaiden*B  case;  and  so  at 
this  day,  the  usual  form  of 


pumtatenit  not  jus  in  arbori* 
buSf  for  he  in  reversion  may 
have  a  trover  when  they  are 
feUed. 


1819. 


Davis 

The  Duke  of 

Mabl- 
iiobouoh. 


1680. 


conveyances   is,    after   the         

words  without  impeachment  97  May, 
of  waste,  to  add  a  clause,  and  ^l^'  *' 
with  full  power  and  authority 
to  do  and  to  commit  waste, 
which  shows  that  this  is  taken 
to  be  somewhat  mora  thfm 
tl^e  former  words  do  neces* 
sarily  imply ;  and  the  case  is 
put  in  my  Lord  Djfer^  where 
an  estate  without  impeach- 
ment of  waste  was  granted 
upon  condition  not  to  cemmit 
v<rfuntary  waste,  and  hdd  to 
be  a  good  condition,  and  con- 
ristent  with  the  grant.  If  tb^ 
act  of  the  party  be  so  tender- 
ly construed  to  prevent  waste, 
die  act  of  the  law  ought  to  be 
bounded  with  more  circum- 
ip^ctiom*  But  hereafter,  when 
any  such  case  shall  hi^pen 
agaip,  it  may  be  fit  to  ^ect 
that  a  trover  and  conversion 
be  brought  for  felling  some 
oaks,  which  shall  be  admitted 
to  be  cut ;  and  as  the  law  shaH 
be  judged  m  atrover,  accord- 
ingly to  grant  or  deny  a  per- 
petual injunction,  and  in  the 
mean  time  to  stay  waste. 
Lord  Noitingham*B  MSS. 
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RICHARD  CUDDINGTON, 


Plaintipi?. 


ROBERT  WITHY,  JOHN  DYMOKE,  Clerk,  ANN 
OSBORN,  RICHARD  OSBORN,  GEORGE 
Lord    Bishop    of  LINCOLN,    and    THOMAS 

HENRY   EWBANK,  •  -  DEFENDANTa- 


A  sequestra- 
tor being  in 
possession  of  m 
tectoty,  under 
IB  sequestration 
issued  by  a 
creditor  of 
the  rector,  a 
second  credi- 
tor bB?ing  ob- 
tained a  subse- 
quent seques- 
tration, IS 
entitled  to  an 
account  in 
equity  ogiunst 
the  first  se- 
questrator, 
and  payment 
of  the  surplus 
after  satis- 
fiutionofthe 
first  creditor; 
nor  are  prior 
incumbrancers 
who  have  not 
obtained  se- 
questration 
necessary 
parties  to  the 
suit. 


^T^HE  bill  stated)  that  Ihfmoke  being  indebted  to  the 
"^  Plaintiff  in  the  sum  of  181/.  125.  for  goods  sold, 
gave  a  bill  of  exchange,  accepted  by  Thomas  Banks^  for 
that  sum,  which  not  being  paid,  the  Plaintiff  brought 
an  action  against  Dymoke  and  Banks^  which  was  com- 
promised on  their  executing  a  warrant  of  an  attorney^ 
dated  the  2dd  of  November  18 II,  authorising  judgment 
to  be  entered  against  tliem,  or  either  of  them,  for  600/., 
with  a  defeasance  indorsed,  declaring  that  the  warrant 
of  attorney  was  given  for  securing  payment  to  the 
Plaintiff  of  297/.  (being  the  amount  of  the  principal  of 
the  debt  and  interest,  and  the  costs  of  the  action,)  with 
interest  and  costs,  ^c. ;  that  payment  not  being  made 
on  the  90th  of  April  1812,  the  Plaintiff  caused  judg^ 
ment  to  be  entered  up  against  Dymctce  and  Banks^  and 
a  writ  otjien  facias  to  be  issued  against  Dymoke^  in- 
dorsed to  levy  307/.  45.  2d.\  that  the  sheriff  made  a 
return  that  Dymoke  was  a  beneficed  clerk,  having  no 
lay  fee,  nor  any  goods  nor  chattels  in  his  bailiwick, 
whereof  he  could  cause  the  debt  or  damages  to  be 
levied,  but  was  the  rector  of  certain  rectories  in  the 
county  of  Lincoln^  having  glebe  and  glebe  lands  and 
tithes  belonging  thereto  of  great  value ;  that  upon  the 
return  made  by  the  sheriff,  the  Plaintiff  obtained  bovoL 
the  Defendant,  the  Bishop  otLincotn^  a  writ  of  seques- 
tration, dated  the  lOth  of  July  1812,  authorising  and 
requiring  certain  persons  named  by  the  Plaintiff,  to 
sequester  the  fruits,  (ithes,  4rc.  of  the  rectories^  and  to 
16  0  render 
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render  a  true  accouDt,  4*^.  when  required,  but  subject 
and  without  prejudice  to  two  former  sequestrations, 
granted  on  the  26th  of  Naoember  1811,  the  PlaintilF,' 
together  with  a  surety,  entering^  into  a  bond  in  the 
penalty  of  1200^.  to  the  Bishop,  for  faithfully  collect- 
ing and  accounting,  S;c,  and  causing  the  cures  of  the 
churches  to  be  duly  supplied  in  divine  offices  and  other 
requisites;  that  the  two  former  sequestrations  were 
issued,  one  at  the  suit  of  the  Defendant  Ann  Osbom  to 
levy  1261.,  and  the  other  at  the  suit  of  the  Defendant 
Richard  Osbom  to  levy  89/.,  and  were  respectively 
directed  to  the  Defendant  Robert  Withy^  as  the  seques* 
trstor;  that  Withy  entered  on  the  rectories,  and  into 
like  receipt  of  the  tithes  and  emoluments,  and  had  ever 
since  continued  in  possession ;  and  that  the  whole  debt 
remamed  due  to  the  Plaintiff. 


I8I8. 


CUODINGTOH 

v. 

WiTHT 

and  Othen* 


The  bill  prayed,  an  account  of  what  was  due  to 
die  Defendants  Ann  Osbom  and  Richard  Osbom  for 
principal,  interest,  and  expenses  of  the  writs  of  seques- 
traticm,  and  of  the  tithes  and  profits  of  the  rectories 
recdved  by  the  Defendant  Withy  as  such  sequestrator, 
or  by  his  order,  S^c.^  and  of  the  application  thereof;  and 
that  the  surplus  of  the  money  so  received,  after  satisfy- 
ing the  prior  sequestrations,  or  a  competent  part  of  such 
money,  might  be  paid  to  the  Plaintifi^ .  in  satis&ction  of 
his  debt,  or  that  the  writs  of  sequestration  of  Naoember  • 
1811,  might  be  discharged,  and  that  the  Plaintiff  or 
his  sequestrator  might  be  let  into  the  possession  or  re- 
o^t  of  the  tithes  or  profits  of  the  rectories. 


Ann  Osbom  and  Richard  Osbom,  by  their  answer, 
stated,  that  the  sequestrations  of  the  26th  of  November 
1811,  were  issued  not  for  the  purpose  of  levying  the 
sums  moitioned  in  the  bill,  but  to  levy  the  whole  of  the 
fruits,  tithes,  4^.  of  the  rectories,  and,  after  supplying 

the 
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laia.       Ihe  cures  with  divine  otB^eSf  ^c^  to  accoant  for  the 
J^      -  surplus  to  the  Bishop  of  Lincoln  ^  that  by  two  in* 

p^  dentures  of  the  7th  of  December  I8O89  Dynwke  granted 

aad^tos.  ^  ^^  OAom^  in  consideration  of  700/.,  to  annuity  of 
126/.,  and  to  Richard  Osbom^  in  consideration  of  494/.9 
an  annuity  of  89/.,  both  annuities  being  diarged  upon 
the  rectories,  4*^.,  and  payiable  during  the  joint  lives  of 
JOymoke  and  71 C.  B.i  and  DymoJce  executed  two  war* 
rants  of  attorney  to  confess  judgment  for  1400/.  and 
986/«  respectively ;  that  the  annuities  being  in  arrear,  the 
Defendants  caused  the  two  sequestrations  to  be  issued^ 
and  Withy ^  as  their  agent,  was  a{^inted  sequestrator; 
and  Withy  and  the  Defendants  executed  bonds  to  ibe 
Bishop  ofZincolny  conditioned  for  Wii^  duly  collecting 
and  accounting;  admitted  diat  Witiy  ooUectsd  oonsid^- 
able  sums,  but  not  more  than  sufficient,  as  the  Defend* 
ants  believed,  to  pay  the  sums  for  which  the  writs  of 
sequestratioa  issued,  or,  at  least,  other  incumbrances 
prior  to  the  date  of  the  Plaiirtiff's;  and  submitted  that 
if  there  were  any  surplus,  after  payment  of  the  annuities 
to  the  Defendants,  and  the  prior  incnmbrssicesy  the  De- 
fendants and  Withy  were  required  by  their  bonds  to 
account  for  the  same  to  the  Bishop  of  Lincoln^  or  Ua 
Vicar-General  on  his  beha1£  Their  answer  also  stated 
proceedings,  in  two  suits  instituted  by  Dymoke  a^dnst 
tbem  req>eetiveiy,  to  impeadi  their  security. 

Wii^a  answer  was  to  the  sacme  eflfect;  and,  stedng 
that  he  was  merely  a  trustee,  submitted  that  the  prior 
incumbrancers,  the  annual  demands  of  whom  exceeded 
the  annual  value  of  the  livings,  were  necessaiy  parties. 

The  Bishop  of  Lincoln,  tulmifjing  ^^  sequestraticms, 
professed  to  be  a  stranger  to  tlie  other  matters  in  ques- 
tion, and  hoped  that  the  Gnurt  would  give  prefer  order 
for  tike  suj^ly  of  the  churches:  in  divine  offioes,  4^. 

Sir 
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Sr  Samud  Bomilfy  and  Bfr.  Bmgfel  for  the  PlainUff.  1818. 


The  Plamtifl^  a  judgment  creditor  who  has  obtained 
sequestration,  is  entitled  to  an  account  of  the  suiplus 
in  the  hands  of  the  prior  sequestratort  after  satis&cUon 
of  the  arrears  and  growing  payments  due  to  the 
creditors  who  obtained  the  fint  sequestration.  The 
prior  incumbrancers  (supposing  their  incumbrances 
piOTed  in  the  cause)  who  hav^  not  made  their  claim 
effectual  against  the  estate,  are  not  entitled  to  a  prefer*- 
ence  over  subsequent  incumbrancers  issuing  seques- 
tration. Some  of  the  allied  incumbrancers  are  anterior 
to  those  of  the  Osboms ;  and  if  the  objection  is  valid, 
the  sequestrator  has  not  been  justified  in  applying  his 
receipts  to  the  disdiarge  of  their  annuities. 


CirooiMaTON 

WiTHT 

andOthen. 


Mr.  Hart  and  Mr.  Seton  for  the  Defendants. 

After  the  purpose  of  the  first  sequestration  is  satisfied, 
ifae  subsequent  creditor  must  apply  in  the  bishop's 
court  fi>r  an  account  against  the  sequestrator.  In  its 
legal  sense,  the  first  sequestration,  authorising  a  levy 
to  the  amount  for  which  judgment  has  beai  confessed, 
is  not  satisfied.  A  creditor  seeking  equitable  relief 
against  property  sulgect  to  specific  incumbrances,,  can 
obtain  it  only  on  the  principle  of  redemption.  The 
sequestrator  submits  whether  the  Court  can  authorise 
payment  to  the  Pldntiff  in  the  absence  of  prior  incum- 
brancers, and  without  affi>rding  to  them  an  opportuniQr 
to  assert  their  ri^ts. 


2%r  Master  ^the  Rolls. 

I  apprehend  that  this  fiuid  must  be  paid  among  the 
persons  who  have  taken  out  sequestration;  the  Court 
knows  not  the  existence  of  incumbrances  which  the 
parties  have  not  followed  with  execution,   and  made 
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ClJDDINOTOH 

Withy 
and  Othen. 


available.  Hie  surplus  in  the  hands  of  the  sequestrator 
would,  before  the  second  sequestration^  have  been 
payable  to  Dymoke.  The  incumbrances  are  not  proved 
in  the  cause;  supposing  their  existence,  the  creditors 
have  not  rendered  their  securities  effectual.  Are  they 
to  stand  by  and  protect  the  surplus  for  ever,  not  taking 
it  themselves,  but  preventing  its  being  paid  to  all  those 
who  have  used  due  diligence?  I  presume  that  the 
churches  are  provided  for  under  the  original  seques- 
tration; that  is  always  a  primary  object.  The  Plaintiff 
b  entitled  to  an  account  against  the  sequestrator. 


His  Honor  doth  order  and  decree,  that  it  be  referred 
to  Sir  John  Simeon^  Baronet,  one,  &c^  to  take  an  account 
of  what  is  due  to  the  Defendants,   Arm   Osbam  and 
Richard  Osboniy  for  the  arrears  of  the  annui^  payable 
to  them  in  the  pleadings  mentioned,  and  the  costs  and 
expenses  of  the  two  writs  of  sequestration  issued  by  them» 
a&  in  the  bill  stated;  and  it  is  ordered,  that  the  said 
Master  do  also  take  an  accoimt  of  the  tithes,  rents,  and 
profits  of  the  rectories  in  the  pleadings  mentioned,  come 
to  the  hands  of  the  Defendant  Robert  Withy^  as  such 
sequestrator  a^  aforesaid,  or  to  the  hands  of  any  other 
person  or  persons  by  his  order,  or  for  his  use,  and  of 
the  application  thertof ;  and  it  is  ordered,  that  the  said 
Master  do  dlso  take  an  account  of  the  principal  and 
interest  due  to  the  Plaintif!^  upon  the  judgment  ob- 
tained by  him  against  the  Defendant  John  Dymokej  in 
the  biU  mentioned,  and  the  costs  due  to  the  Plaintiff 
upon  the  writ  of  sequestration  issued  by  him,  as  in  the 
bill  mentioned ;  and  it  is  ordered,  that  the  said  Master 
do  tax  the   Defendant,  Robert  fVithy^  his  reasonable 
costs^  charges,  and  expences,  necessarily  and  prqperly 
incurred  as  sequestrator,  and  all  parties  their  costs  of 
this  suit ;  and  it  is  <urdered,  that  out  of  the  moiiey  in 
2  the 
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tke  Jiands  of  the  said  Defendant,  S^t^i  WUhy^  in 
respect  of  such  tithes,  rents,  and  profits  as  aforesaid, 
the  $2ud  Robert  Withy  be  at  liberty  to  retain  what  shall  ""^^^ 
be  so  taxed  for  bis  costs,  and  also  for  the  costs  of  the  ^q^^L^ 
Defendants,  Ann  Osbam  and  Richard  Osbom  as  afore- 
said ;  and  it  is  ordered,  that  he  do  thereout  also  pay  unto 
the  Plaintifi^  and  the  several  other  Defendants,  their 
costs  of  this  suit;  and  it  is  ordered,  that  the  said  Robert 
Withf  do  pay  the  surplus  money  which  shall  remain  in 
his  hands,  on  account  of  such  tithes^  rents,  and  profits 
as  aforesaid  (if  any)  after  such  several  payments  as  afore- 
said, in  sadsikction  of  what  shall  be  reported  due  to  the 
PJainti£^  under  the  direction  hereinbefore  given,  in 
case  the  same  shall  be  sufficient  for  that  purpose ;  but  . 
in  case  the  same  shall  not  be  sufficient  for  that  purpose^ 
then  it  is  ordered  that  the  same  be  paid  in  part  satis- 
&cti(m  thereof,  so  &r  as  the  same  will  extend;  and  in 
that  caae,  it  is  ordered  that  the  said  Defendant,  Robert 
WUhfi  do  oqt  of  all  and  every  the  quarterly  payments 
of  the  tithes,  rents,  and  profits  of  the  said  rectories, 
which  shall  firom  time  to  time  come  to  bis  hands,  after 
keeping  down  the  two  annuities  or  yearly  sums  of  126/. 
and  892.,  in  the  pleadings  mentioned,  pay  the  balance  of 
sudi  tithes,  rents,  and  profits  as  aforesaid  unto  the 
Plamtifil^  mitil  the  whole  of  the  principal,  interest,  and 
costs  which  shall  be  so  reported  due  to  him  under  the 
directions  hereinbefore  given,  shall  be  fully  paid  and 
satisfied;  .and  it  is  ordered,  that  the  said  Defendant 
Robert  fVith^y  do  pass  his  accounts  annually  before  the 
said  Master,  until  the  debt  due  to  the  Plaintiffs  shall  be 
reported  to  be  fully  paid  and  satisfied ;  with  the  usual 
directions  for  taking  the  accounts,  and  liberty  to  apply. 
(Heg.  Lib.  A- 1817.  foL  1769.)  (a) 

« 
(a)  See  Jones  v.  Barrett,     Howard,    Ami.  485.     ''  If 
Bunb.    192.      Erringlon   v,     thescquestrators  being  called 

N  '2  there- 
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1818.  thereunto  by  the  ecdeaiaflti-  rant  of  attorney  to  sue  fi>r 

^^■v^^  cal  court,  delay  to  give  an  the  penalty  thereof  to  his 

CuunxoTOK  account,  the  judge  useth  to  own  use  at  the  common  law." 

WiTHT  deliver  to  the  party  grieved  WaUon^  Clergyman's  Law, 

and  Others,  the  bond  given,  with  a  war-  c.  SO.  p.  806. 


April  u. 


LLOYD  V.  GURDON  and  CHARRITEfi. 


Injunedon  to 
reftrain  the 
n^tiation  of 
bills  of  ex- 
change void 
in  their  cre- 
ation. 


npHE  bill  prayed  that  three  bills  of  exchange  accepted 
^   by  the  Plaintiff,  payable  to  the  Drfendants,  for  a 
sum  of  8000/.  won  at  play,  might  be  delivered  up  to 
be  cancelled. 

Sir  Samuel  Bomitty  and  Mr.  CoUinson  now  moved,  on 
certificate  of  bill  filed  and  affidavit,  for  an  injunction  to 
restrain  the  Defendants  firom  parting  with  the  bills; 
suggesting  that  though  the  bills  were  void  in  their  ere-* 
ation  (a),  yet  their  n^otiation  would  induce  a  necessity 
of  making  other  persoiis  parties  to  the  suit  (b) 

The  Lord  Chancellor  granted  the  injunction. 


(a)  The  statute  9  Antty 
c.  14.  8.  1.  enacts,  **  That 
all  notes,  bills,  Sfc*^  where 
the  whole  or  any  part  of  the 
consideration  shall  be  money 
or  other  valuable  thing  won 
by  gaming  or  playing  at 
cards,  Sfc,  shall  be  void  to 
all  intents  and  purposes." 
See     Robinson     v.    Blandy 


2  Burr.  1077.  1  Bl  2S4. 
*2S6'  Botvf/er  v.  BamffUm, 
2  Sir.  1155. 

(b)  On  this  principle  a 
vendor,  defendant  to  a  bill 
for  a  specific  performance, 
has  been  restrained  from 
conveying  the  legal  estate. 
Echl^  v.  Baldwin,  16  Ves. 
267. 

"  His 
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^  His  Lonbhip  doth  order  that  an  injancticm  be       1818. 
awarded  to  restrain  the  said  Defiendants  from  indorsing,     ^  _v    ' 
negotiating,  or  parting  with  the  said  three  bills  of  ex-  «. 

diange  or  promissory  notes,  or  either  of  them,  in  the   ^g^JJ^JJ^u 
said  IuH  mendooed,  until  the  Defendants  shall  fully 
answer  the  Plaintiffs  bill,  or  this  court  make  other 
order  to  the  contrary.'^ 

(R%.  Lib.  B.  1817.  foL  663.)  (a) 

(0) y.  Blackwood,  5  Amir.  S51. 


The  ATTORNEY-GENERAL  v.  LEPINE-  Junefg. 

JOHN  M'NABBy  late  of  Afi/f  JBiid;  in  the  county  of  Re«iAi«7 

Middlesex^  by  his  will,  dated  the  8th  of  Matf  1 800^  queaihed  to 

bequeathed  a  moiety  of  the  residuary  estate  in  these  ^"l!^!^ 

words:  <<  to  be  laid  out  in  the  public  funds,  or  some  officenofa 

««*  «««rity.  <m  p«po«,  to  bring  one  «muity,  income,  SS'fo^  *-- 

or  interest,  for  the  benefit  of  a  charity  or  school,  for  the  charitable 

poor  of  the  parish  oiDoUar^  and  shire  ot  CLackmawnanf  ^|£t^to  be 

where  I  was  bom,  in  North  Britain^  or  in  ScoUands  invertediii 

that  I  giye  and  bequeath  to  the  minister  and  church  of  oame  of  the 

the  said  parish  for  ever,  say  to  the  minister  and  church-  q^^^I^l"^  d 

officers  for  the  time  bdng,  and  no  other  person  shall  the^indenda 

hare  power  to  receiye  the  annuity  but  the  aforesaid  ^^^eto 

officers  fi>r  the  time  being,  or  their  agent  appointed  for  time  to  the 

^1     ^       , ^v        M  minister  and 

the  tune  by  them.**  chuichnifficerf 

of  the  perish; 

An  information  and  bill  having  been  filed  in  180S,  oiScaiUmd 

by  the  minister  and  elders  of  the  parish  of  Dollar^  haringjuris- 
'  r  »  diction  to  ad- 

minister the 
chtrity,  an  order  confirming  the  master's  report,  in  i4[>probation  of  a  scheme,  wa» 
rererscd. 

against 
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1818. 


Attorney 

GEHtaULL 

Lepine. 
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Against  M^ifaNfB  executors,  bgr  the  deiscee  made  at  the 
hearing  for  fiirther  directions,  on  tbe  8th  of  Axtgitai 
1805,  it  was  ordered  that  the  Master  should  approve  a 
scheme  for  carrying  the  charity  into  execution,  and 
that  the  relatons  and  plaintifi  diould  be  at  liberty  to 
Uiy  proposals  before  the  Master  for  that  purpose^ 

On  the  22d  of  FAruanf  1815,  the  Master^s  re» 
port,  approving  a  proposal,  was  confirmed,  and  it  was 
ordered  that  the  scheme  therein  stated  should  be  carried 
into  execution,  (a) 

From  these  decretal  orders,  the  Attorney-General  and 
the  relators  appealed,  insisting  that  the  information  and 
bill  prayed  no  directions  for  carrying  the  charity  into 
execution,  and  that  the  Court  never  gives  directions  for 
establishing  a  charity  in  Scotland^  but  directs  the  money 
to  be  paid  to  the  trustees,  who  must  administer  it  ao- 
cording  to  the  law  of  Scotland j  and  under  the  direction 
of  the  Court  of  Session^  m  case  it  becomes  necessary  to 
resort  to  any  court  for  direction. 

The  Solicitor  Oeneralj  Sir  Samuel  BomiUy^  and  Mn 
BeU^  in  support  of  the  appeal. 

The  Lord  Chanceixor. 

I  have  always  understood  tliat  where  a  charity  is  to 
be  administered  in  Scotland^  this  Court  does  not  take 
into  its  own  hands  the  administration.  The  gift  being 
for  the  foundation  of  a  Scottis/i  charity,  is  certainly 
good  (6) ;  but  the  courts  in  Scotland  would  have  to  de- 


(a)  19  Ves.  309.  571.     Curtis  v.  HuUon,  14  Ves. 

\b)  See  Campbell  v.  The  Earl    537.    MackUUosh  v.  Towtuend^ 
of   Radnor,    I  Bro.  C.  C.   271.     16  Vet.  530, 
ORphant  ▼.  Hendric,  1  Bro.  C.  C. 

termine 
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termine  what  kind  of  school  or  charity  should  be  esta- 
Uished.(a) 

The  decree  (reyersing  the  former  orders,  so  fiur  as 
di€y  confirmed  the  Master^s  report,  and  directed  an 
execution  of  the  scheme  approved  by  him,)  ordered 
various  sums  of  stock,  constituting  a  moiety  of  the 
testaior^s  estate^  to  be  sold,  and  the  money  arising  firom 
the  sale  to  be  laid  out  in  the  purchase  of  3  jper  cent. 
consols^  in  the  name  of  the  Aocountant*General,  in 
trust  in  the  cause ;  the  dividends  **  to  be  paid  firom 
time  to  time  to  the  defendant,  the  Rev.  A.  Mylne^  and 
to  the  relators,  and  the  plaintifis,  J*  Gibson^  J»  Christie^ 
and  R.  Smithy  or  such  other  person  or  persons  who^  for 
the  time  beu^  dhall  be  the  ^unister  and  church-officers 
of  the  said  parish  of  Dollar,  to  be  by  them  applied  for 
the  benefit  of  a  charity  or  school  for  the  poor  of  the 
said  parish  of  Dollar^  pursuant  to  the  will  cS  the  said 
testator,''  4tr. 

(Reg.  Lib.  A.  1817.  fol.  1601.) 


1818. 


(«)  Prevasi,  Bmi^s,  ^c,  of  Edmburgh  v.  Avbery^  JmbJ236, 
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HIGH  COURT  OF  CHANCERY. 

CommeDciiig  in  the  Sittings  before 

HILARY  TERM, 

SS  Geo.  III.  1818. 


WILLIAM  MAYHEW  and  ANN  GENT, 

Plaintiffa. 

SARAH  CRICKETT,  ROBERT  ALEXANDER       jgjg 
CRICKETT,  and  EDWARD  BACON,  ^— v-l' 

Defendants.     p^^T^j'^ 

^HE  bill  stated,  that  in  August,  1814,  Ckarles  BaHe"  ^  creditor 

ley,  being  indebted  to  the  Defendants,  his  bankers,  in  whose  debt  is 

the  amount  of  1000/.  or  thereabout,  secured  by  a  war-  "^nt  o?  at- 

rant  of  attorney  to  confess  judgment,  the  Defendants  tomey,  having 

agreed  to  advance  to  him  the  farther  sum  of  300/.  on  missory  notes 

condition  of  his  procuring  two  persons  as  sureties  for  ^?J"  ^"®  , 

the  repayment  thereof,  and  also  of  the  former  balance;  two  sureties, 

andaflerwards 

entered  up 

jud,ffment  and 

ttken  the  ^oods  of  the  debtor,  and  without  the  knowledge  of  the  sureties,  withdrawn 

the  execution,  has  dischaiged  the  sureties;  but  a  subsequent  promise  to  pay  the  debt 

by  ope  surety,  knowing  that  the  execution  has  been  withdrawn,  renews  his  liability. 

Bight  of  contribution  between  co-sureUes,  whether  by  separate  instrumentSy  or  by 

tibe  same  instrnment 

Vol-  !!•  O  and 
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May  HEW 

p. 

Crickett 

and  Others. 


and  the  PlaintiSk  having  agreed  to  become  sureties,  two 
promissory  notes^  for  650/.  each)  payable  to  the  Defend- 
ants on  demand,  dated  the  20th  of -^«^//l/,  1814-,  were 
signed,  one  by  Batteley  and  Mayhem^  the  other  by 
BatteUy  and  Geiit ;  that  tlie  PlaintiiFs  had  lately  disco- 
vered that  the  DefendaliU  did  hoi  ^vance  the  farther 
sum  of  300/.  nor  any  part  of  it;  that  in  November, 
1814,  the  Defendants  entered  up  judgment  on  the  war- 
rant of  attorney  against  Batteley,  and  issued  execution 
thereon,  and  entered  into  possession  of  his  dwelling 
houses  and  the  stock  iii  trhd^  and  othei*  feitects  thbfein, 
and  after  continuing  several  days  in  possession,  without 
consulting  or  apprizing  the  Plaititii&,  withdrew  the  ex- 
ecution, Battele^  P^y^^g  th&  expensed ;  and  that  in  Au^ 
gust,  1815,  Batteley  again  becoming  embarrassed,  the 
Defendants  for  the  first  time  applied  to  the  Plaintifis 
for  payment  of  the  promissory  notes,  which  the  Plain- 
tiffs refused ;  and  in  Michaelmas  term,  1816,  the  De- 
fendants commenced  actions  against  them. 

Tne  bill,  charging,  that  the  notes  ought  in  equity  to 
be  considered  as  void  and  given  without  consideration ; 
that  by  withdrawing  the  execution  against  Batteley, 
the  Defendants  had  released  the  Plaintiffs ;  that  Gent 
never  requested  the  Defendants  not  to  pre^s  for  pay- 
ment of  Batteley*'%  debt;  and  tliat  if  Mayhew  teddfc 
such  request,  it  was  in  ignorance  thtkt  the  cxccutii»ri  Had 
been  withdrawn,  prayed  that  the  Defend  Ants  might  be 
decreed  to  deliver  the  promissory  notes  to  the  Plaintiflis 
and  indemnify  the  Plaintiff^  against  them,  and  be  enjoin- 
ed from  proceeding  in  the  actions  at  law. 


The  Defendants,  by  their  answer,  stated,  that  being 
dissatisfied  with  the  large  balance  due  from  Batteley, 
they  informed  him  that  unless  he  procured  n  joint  note 
from  persons  of  responsibility  they  would  take  possessioh 

of 


cASfis  fw  GkA^cteftr. 


oF  hii  ^S^fs;  titid  S^tMey  ))rbbiMi)g  to  glVtl  bneicep- 
tibtiable  security,  th^  Defendants  kd'dlsd  tIMtif  the^r  ^ere 
satisfied  WitH  the  sbcttrity;  they  niigtit  ddV&nce  ifSXHi 
more  ;  that  vt^hbn  BaHeten  brbdght  Ihg  ^#o  t)ttimi38Drjr 
nbt^  the  DefbhdahU  said  that  they  shoVlM  biilke  iltt 
ftrtheir  advance  tiii  they  had  satMed  th^mselVes  of  the 
sebdHty,  Ahd  bfter  inquiry^  f^fhseU  tth  adf^nce;  and  ilii- 
mitting  thit  tbb  Mtebtitiori  1«ra^  withdrftWh  fit  the  i^elM 
of  BaUeley  on  tb^  6th  of  IVbvbnfcr,  1814^  tfa^D^f^^^ 
ants  not  thinking  it  necessary  to  consult  or  apprize  the 
PLninttflH  who  were  not  inibrmed  of  tbeexist^hte^rihe 
warrant  bf  Attorney,  Farther  stated^  that  on  the  ft^lica*^ 
tioh  of  the  Plaintifii  in  Ajignst^  1815*»  Maj^Aetb  ptomiiSiMl 
to  pay  hift  note  in  September  feUowihg^  and  at  that  titne 
came  to  the  Defendant^  representing  that  it  was  not  cdn- 
▼enient  then  to  take  up  his  note,  but  promised  to  pliy  M 
at  ChriUmas^  if  they  would  wait  till  then :  denied  that 
diey  ipurft  time  and  indulgence  to  Batteley  to  pay  the 
debt  secured  by  the  prohiissory  notes,  exce|jt  by  wiA- 
dmwing  the  executidn;  and  stated  thnt  on  the  14th  of 
Fdraaryi^  1816»  Ma^h&o)  promised^  in  the  presence  bf 
two  persons  named,  to  take  up  the  notis  for  which  he 
became  answerable,  on  or  before  Lady-day  following, 
and  before  that  promise,  Mai^tno  knew  that  the  DeRsnd- 
aots  hlid  taken  possession  of  Battclej/s  effects  under  the 
execQti(Hi»  and  had,  at  the  request  of  Batteley  and  faia 
friendiy  abandoned  the  same,  and  relied  upon  the  notes 
as  a  security  for  the  balance  then  due  to  them ;  and  the 
Defendants  stated  that  they  had  heard  and  believed  that 
at  the  time  of  such  promise,  Mayhem  was  in  possession 
of  a  warrant  of  attorney  given  to  him  by  Batteley  to  se- 
cure the  payment  of  the  650/.  and  interest,  and  that 
Bntteley  soon  afterwards  committed  an  act  of  banki-uptcy, 
which  prevented  Mayhew  from  taking  execution  agiinst 
his  effects. 

0  2  The 
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The  Defendants  had  recovered  a  verdict  "against  the 
Plaintiff  Mm/herVf  before  the  common  injunction  was  ob- 
tained for  want  of  answer.  On  a  motion,  after  filing  the 
answer,  to  dissolve  the  injunction,  the  Lord  Chancellor, 
by  order  of  the  ISth  of  December,  I817>  continued  it,  with 
liberty  to  the  Defendants  to  proceed  to  trial  against  Mrs. 
Gent.  The  Defendants,  having  declined  to  proceed  to 
trial,  not  intending  to  prosecute  their  claim  against  Mrs. 
Oentf  now  moved  to  dissolve  the  injunction. 

Sir  Arthur  Piggott  and  Mr.  Treslove,  in  support  of 
the  motion,  insisted  that  the  grounds  on  which  the  Plain- 
tiffs rested  their  equity,  the  want  of  consideration  for  the. 
notes,  and  the  abandonment  of  execution  by  the  princi- 
pal creditor,  formed  a  legal  defence,  and  cited  Hoare  v. 
Contencin.  (a)  , 

Mr.  Hart  and  Mr.  ,  against  the  motion,  ar- 

gued that  the  concurrent  jurisdiction  of  courts  of  equity 
was  not  occluded  by  the  novel  equitable  doctrines  of  courts 
of  law ;  and  that  the  question  of  fraud  in  obtaining  the 
notes  was  peculiarly  proper  for  a  court  of  equity. 

Tke  Lord  Chancellor. 

On  the  motion  for  an  injunction,  two  grounds  were 
taken ;  first,  that  the  principal  debtor  being  indebted  to 
the  Defendants  in  1000/.,  the  contract  on  which  these 
notes  were  given  was,  that  if  he  should  produce  securi- 
ties for  ISOO;.,  the  Defendants  would  advance  800/.  in 
addition  to  the  existing  debt.  In  considering  the  ques- 
tion whether  there  was  that  agreement,  we  must  not 
lose  sight  of  the  fact,  that  security  was  given  for  the.  ex- 
act sum  of  1300/. ;  and  if  such  was  the  transaction,  I  am 
not  quite  prepared  to  say  that  the  sureties  could  not 


(a)  1  J?r».  C.  C.  f  7. 


avail 
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avail  themselves  of  their  non-liability  at  law  as  well  as  in 
equity,  speaking  of  law  at  this  day ;  for  many  qaestione, 
(questions,  for  examplei  on  marriage  brokage  bonds,  and 
on  lost  deeds,)  formerly  exclusive  subjects  of  equitable  ju- 
risdiction, have^  since  Lord  MamJieH%  time,  become  sub- 
jects of  the  jurisdiction  of  courts  of  law. 

The  second  ground  was,  that  the  Defendants,  by  releas- 
ing the  execution,  had  relinquished  their  remedy,  at  least, 
fro  tanio.  I  always  understood,  that  if  a  creditor  takes  out 
execution  against  the  principal  debtor,  and  waives  it,  he 
discharges  the  surety,  on  an  obvious  principle  which  pre- 
vails both  in  courts  of  law  and  in  courts  of  equity.  On 
the  other  hand,  if  the  surety  afterwards  makes  a  pro- 
mise to  pay,  he  cannot  object  to  that  as  a  promise  with- 
out consideration  :  the  promise  is  valid,  not  as  the  con* 
stitution  of  a  new,  but  the  revival  of  an  old,  debt.  So^ 
when  a  bankrupt  is  discharged  by  his  certificate,  he  can- 
not, for  that  reason,  impeach  a  subsequent  promise  t6 
pay  a  former  debt,  as  a  promise  without  consideration. 

Although  the  amount  of  ISOO/.  is  constituted  here  by 
separate  promissory  notes,  and,  although  at  one  time  the 
doctrine  prevailed,  that  where  there  were  separate  secu- 
rities there  should  be  no  contribution,  that  has  been  ex- 
ploded ever  since  thecaseof /)^m;^v.  Lord  Winchelsea.{a) 
The  liability  of  the  plainti£&  must  be  considered,  with 
reference,  not  only  to  general  principles,  but  to  the  fact 
that  one  surety  promised  to  pay,  after  he  knew  tnat  the 
execution  bad  been  waived ;  the  effect  of  that  may  be  va- 
ried by  the  circumstance^  whether  he  then  knew  what 
was  known  to  the  co-surety. 

There  can  be  no  doubt  that  it  is  a  question  fit  to  be 
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(a)  3  Boi,  &  Pill.  aro.    1  Com.  sis. 

OS  tried 


IM 


181S. 


Prindple  on 
which  the 
abandonment 
of  execution 
against  the 

Erincipal  re* 
»8e8  the 
surety. 

April  9, 
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tried  ot  law,  wbrthef,  if  a  pa^y  t^ke*  put  ^xe^utiw  ffli  a 
bill  of  exchange,  and  afterwards  waives  that  ea^ecm^pn, 
be  has  uot  f^iscbarged  those  who  were  sureties  for  \\s^ 
doe  paympnt  of  th^  bill  i  (a)  The  principle  i^b  that  he 
18  a  trustee  of  his  executioR  for.  aU  payt\ea  iiH^^ted  in 
the  bill. 


April  I  u 
April  14. 


The  Lord  Chancellor. 

I  must  be  informed  wl^ether  the  Defendants  abandon 
all  claim  against  the  Plaintiff;  Gent  ?  That  is  an  im,por- 
tfi^t  feature  of  the  case. 


'X\^  counsel  fy^  t^e  Defendants  haying  undertaken  to 
^glease  th^  Plaintiff,  (^(^^  ll\e  Lord  9hancellqr  proceed- 
pito.g»YejijdgWent- 

TAf  t?«ij  gfl4NCE^.L0,p,. 

The  bill  is  filed  by  Mayhem  and  GenU  against  the  lat- 
ter of  whom  I  must  consider  the  Defiandants  a^  having  no 


(a)  On  the  question  what  tran- 
sactions, with  the  principal,  or 
person  primasHy  liable*  dischar^ 
th^  surety,  or  p^.qn  secondarily 
liable,  see,  Shp  v.  Hvey.  5  Aih. 
91 .  Niibei  V.  5'iMiM,  2  Bro.  C.  C. 
579.  Heet  v.  BerringUm,  2  Ve$. 
Jun.S4fit  Z,aw  y.  The  JEatt  Jja^ 
dia  Cofnpany^  4  Vet.  824.  E» 
parte  Gtfford,  6  Vet.  805.  BouU- 
ee  V.  Stuhh,  18  Vet.  20.  Bank 
of  Ireland  V.  Beret/ord,  6  Dow. 
235.  Samuel  v.  Howarth,  3  Mer. 
272.  Ei^re  v.  Bariro^,  5  Afadfi. 
221.  Hodgion  V.  Nugent,  S  T. 
R.  277.  The  King  v.  T%e  Sheriff 
of  Surrey,  1  Tawd.  \19.  Thomat 


V.  Young,  15  JJaj/,  617.  Botts- 
field  V.  Toichm:,  4  2VmJi<.  456. 
CrqA  V*  J^hnson^  5  Taii^.  319,. 
JHfoore  V.  Bownutker,  €^  Taun/. 
579.  Bowmaker  v.  Moore,  5  Price 
214.  Brickwood  v.  iifuittf,  5 
2\dmi<.  614.  Tw<W  V'  -Bfflipn, 
1,  T.  il.  167.  2  T;  iJ.  186.  JEx 
/)flrte5miM,5jBro.  C.C.I.  JVal- 
wyn  V.  5/.  ftiiinim,  1  Bot.  ^  Pmll. 
662.  MngkMh  Y.  JMrley,S  E^ 
4^,  2  -89*.  ♦  P«/^  61.  Gould  ▼. 
i?oft<oii,  8  £«/,  576.  Clark  v. 
D<r0/tit,  5  Bot.  4"  ^»^-  365. 
FTi/Ao/  V.  Mattemum,  2  CompA. 
179. 

demand. 


CJ^^  U^  qifANC^I^V, 
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demand,  since  they  prosecute  none.  It  appears  from}  the 
answer  thijt  there  had  been  a  proposition  for  an  advance 
ofa  som  of  300/.  in  additiop  to  the  original  debt ;  it  is  now 
admitted  that  the  two  notes  of  1300/.  can  be  considered 
as  a  security  for  1000/.  only,  and,  therefore,  each  note, 
in  a  court  of  equity,  at  least,  is  a  security  for  only  500/.| 
the  Defendants  never  having  advanced  the  300/.  or  any 
other  sum.  The  bill  charges,  as  a  particular  ground  of 
the  eqpity  on  which  the  Plaintiffs  insist,  that  two  promia- 
scry  notes  yirere  given,  to  enable  the  debtor  to  obtain 
time  for  1000/.,  aqd  a  further  advance  of  300/. ;  and  that 
the  advaqce  not  having  been  made,  the  notes  ought  not 
to  be  considered  as  a  security  for  the  existing  debt.  The 
mere  circumstance  that  the  Plaintiffs  did  not  know  that 
the  Defendants  held  a  warrant  of  attorney,  would  be  ofno 
consequence,  because  sureties  are  entitled  to  the  benefit 
of  every  security  which  the  creditors  had  against  the  prin- 
cipal debtor  (a),  aiid  whether  the  surety  knows  the  exis* 
tencc  of  those  securities  is  immaterial;  and  I  think  it 
elear,  that,  though  the  creditor  might  have  remained 
passive  if  he  chose  (6),  yet,  if  he  lakes  the  goods  of  the 
debtor  in  execution,  and  afterwards  withdraws  the  exe- 
cution, he  discharges  the  surety,  both  at  law  and  in 
equity;  and  I  cannot  but  believe  that  there  must  have  been 
some  mistake  on  the  part  of  the  learned  judge,  at  nisi 
prius ;  that,  however,  should  have  been  made  the  subject 
of  a  motion  for  a  new  trial. 


MitBEW 

•    t». 

CfllCKCTT. 

and  P^en. 


Suredes  are 
entided  to  the 
benefit  of 
every  security 
which  the  cre^ 
ditor  has 
against  the 
prindpaL 

Distinction 
between  a  cre- 
ditor remain- 
ing passive, 
and  takine  out 
and  withdraw- 
ing execution. 


(a)  PariofUY.  Snddnck,2  F^m, 
608.  £je  parte  Crisp,  1  Atk, 
135,  Gammon  v.  Stone,  1  Vet, 
539.  Xc'<  V.  Rook,  Mos»  318. 
Sir  Daniel  O'CarroPt  Case,  Amb. 
61.  Wright  V.  Simpson,  6  Ves, 
714.  734.  Ex  parte  Rushworth, 
10  VeS'  409.  Wright  v.  Mor- 
ley,  11  Ves.  12.  Glossop  v.  Har* 
mon,Coop.  61.    Antrobus  v.  Da^ 

o 


mdson,  3  Mer.  569.  i^o^nuoft 
V.  WHson,  2  Madd.  434.  Uoa* 
thorn  V.  Stone,  cit.  2  Ma^d,  437. 
1  Madd,  Princ,  and  Prac,  2362 
n.  g.  Plumbe  v.  Sandai/^  Id,  n.  h. 
(6)  6  Ves.  134,  The  Trent  JVo- 
vigation  Company  v.  Harley,  10 
East  34.  Ex  parte  Mure,  2  Cox, 
65.  74. 

i  Thf 
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1818.  The  application  of  the  Defendants,  in  equity,  prooeedft 

M  YK*w       ^^  m^i^^  a  different  principle.     They  swear,  that  in  the 
V.  presence  of  two  witnesses,  Mayheo)^  knowing  that  the 

and  G^eri.  execution  had  been  withdrawn,  promised  to  pay  the 
Effect  of  a  debt ;  and  it  cannot  be  objected  that  there  is  a  want  of 
a'dSJfbya*^  consideration  for  such  a  promise.  If  a  creditor,  hav- 
suretywhohas  ing  given  time  to  the  debtor  primarily  liable^  makes  a 
chamd  by  demand  on  one  who  is  secondarily  liable,  and  receives  a 
xDdul^Qce  to  promise  from  him,  that  is  sufficient  to  sustain  the  de- 
mand,  not  as  the  creation  of  a  new,  but  as  the  revival  of 
an  old,  debc  (a)  With  respect  to  the  other  Plaintiii^ 
Mrs.  Gera^  it  must  be  assumed,  that  the  Defendants  have 
no  demand  against  her.  That  reduces  (he  case  to  this 
singular  condition,  that  one  surety  is  discharged  while 
there  is  a  verdict  against  the  other ;  and  the  Court  must 
consider  the  effect  of  the  discharge  of  one  of  two  co-sure- 
ties. The  fact,  that  the  liability  arises  on  separate  in- 
struments, affi>rds  no  distinction  as  to  the  right  of  con- 
tribution between  the  sureties.  The  law  is  so  settled  by 
Deering  v.  Lord  Winchekea.  I  recollect  that  the  deci- 
sion in  that  case  disturbed  the  then  existing  notions  in 
Westminster  HaU;  having  myself  been  counsel  against 
that  doctrine,  I  was  much  dissatisfied  with  it;  but  on 
ftirther  and  maturer  consideration  I  ought  to  make  so 
much  amends  as  to  say,  that  I  am  convinced  it  was  right* 
When  one  surety  has  been  discharged  the  co-surety  is 
entitled  to  say  to  the  creditor  asserting  a  claim  against 
bim,  you  have  discharged  a  surety  from  whom  I  might . 

{^a)  On  tbe  ireviyal  of  debt^  by  a  v.  Stevens,  S  T.  jR.  7 1 5.     Cock^ 

lubsequent  promise,  see,  HyUing  thoU  v.  Betmelt,  S   T.  R,  76J. 

T.  Hattingt,  Lord  Raym,  369.  Hopes  v.  Alder,    6  East  \e,  n. 

421.  Com.  54.  CaHh,  470.  1  Salk.  Lundie  v.  Robertson,  7  East  S51. 

29.    1 2  Mod.  225.  5  Mod,  425.  Bexford  v.  Saunders,  2  H.  Bl,  1 1 6. 

Rep,  Temp,  Holt,  427.    Souther-  Lynbuy   v.   Weighiman,  5  Esp, 

ionv,Whillock,2Str,690.  True-  198.    Mucklow  v.  St,  George,  4 

man  v.  Fenton,  Cowp,  544.     Ex  Taunt.  613.     Fleming  v.  Hayne, 

parte  Burton,  I  Atk,  255.    Birdk  I  '^rk,  370.  Whitehead  y,  Hmo^ 

y,  Shtfrkmdf  1  T,  i?.  715.  Rogers  ard^  2  Brod.  4*  Bing,  972. 

bav^ 
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have  compelled  contribution,  either  in  my  own  name  in 
equi^i  or  using  yoiir  name  at  law.  (a) 

Another  view  is,  whether  the  circumstances  of  the  case 
would  not  raise  the  question,  —  whether  it  is  competent 
to  the  Defendants  to  make  any  use  of  the  promissory- 
notes,  if  the  fact  is,  as  the  bill  allies,  that  the  princi- 
pal debtor  had  solicited  a  farther  advance  of  300/.,  and 
that,  when  the  sureties  lent  their  names  on  instruments 
which  raised  a  demand  for  1300/.,  the  Defendants  refused 
an  advance,  and  now  claim  the  notes  as  securities  for  the 
previous  debt?  There  is  some  ground  to  infer,  that  the 
real  dealing  was  for  an  advance  of  300/.  uUra  the  1000/. ; 
and  two  points  therefore  require  consideration ;  Is^,  I  am 
by  no  means  clear,  that  if  the  sureties  could  establish  that, 
it  would  not  be  a  defence  at  law ;  though  I  am  not  dis- 
posed to  say,  that  therefore  a  Court  of  equity  would  not 
reUeve:  but,  2<%,  The  surety  must  have  known,  that 
the  execution  had  been  withdrawn,  and  his  promise  to 
pay  is  to  be  considered  as  a  promise  made,  in  all  proba- 
bility, with  a  knowledge  of  the  circumstances  of  the  case. 


1818. 
Matbiw 

V. 

Cmckxtt. 
and  Others* 


A  creditor 
cannot  avail 
himselfof  se- 
curitj  obtain- 
ed under  an 
agreement,  for 
a  further  ad* 
vanoe,  which 
be  afterwards 
refuses. 


On  the  whole,  I  am  of  opinion,  that  the  Plaintiff^ 
Mm^hea^  must  pay  into  Court  so  much,  as  with  what  the 
Defendants  have  received  from  the  bankrupt's  estate  (6), 
will,  amount  to  500/.,  without  prejudice.  On  those  terms 
die  injunction  must  be  continued* 


(a)  On  the  right  of  contribu- 
tion   between  co-sureties,    see, 

Cooke  V. S  Freem.  97. 

ToiL  fo.  41 .  Hole  V.  Harmon, 
1  Of.  m  Cha.  246.  Rep.  Temp. 
Fmek,  15.  205.  Peter  v.  Rich, 
1  Rep,  in  Cha.  19.  Swam  v. 
WaU,  1  Rep.  in  Cha.  SO.  Fleet- 
itood  V.  Chanwek,  Nets.  10. 
lityer  v.  ifeUon^  1  Vem.  456. 


Lawion  v.  Wright,  1  Cox.  275. 
Deering  v.  7%<?  Earl  of  Wtn- 
Chelsea^  2  Bot.  ^  PuU,  270. 1  Cor, 
318.  CoweUv,  Edwardt,  2  Boi, 
St  Pull.  268.  Ex  parte  Gifford, 
6  Ves.  805.  Crayihome  v.  Lmn» 
hnrncy  14  Vet.  160.  liunn  v. 
Slee,  8  Taunt, 

{b)  A  commission  of  bonkrupt 
had  b^n  issued  against  BaUeley, 


^^^i«  PARKHURST  v.  LOWTEN. 

JIftfyS.  

Nov.  II.  npHE  substance  of  the  pleadings  in  this  cause  is  stat- 

Jim.  88.  *  ®^'>  ^"^  *^^  report  of  the  motion  for  prodnction  of 

^ri/ 20.  papers  referred  to  by  the  answer,  I  AJer.  391. 

July  22. 

A  witness  ob-        £,  g.  Qodfrey^  having  demurred  to  the  intcrrofiraiories 
jecting  to  an-         •..ft         i  •       ^      T-  .       .  • 

swerinterro-     exhibited  to  him  for  his  examination,  on  the  ground 

eatone^Nfpf^  that  they  referred  to  transactions  in  which  he  was  em- 

the  £3^apaii[ier  ^ 

or  Comroi$-      ployed  as  attorney  and  solicitor,  the  Vice-Chancellor  or- 

murs Iffrtat-  ^®*'^  ^^^  demurrer,  which  had  been  set  down  to  be  ar- 

i(^  1^8  o.bj^(:-  gucd  among  demurrers  to  bills,  to  be  struck  out  of  the 

his  flfupurrer  P^P^^")  ^^^  afterwards  refused  a  motion  not  supported 

Biay  ^hen  by  affidavits,  that  the  demurrer  might  be  overruled,  (a) 

for  areument ; 

and  if  overruled,  the  witness  pays  the  $ame  costs  as  a  defendant  on  demurrer. 

Demurrer  to  interrogatories  by  an  attorney  overruled,  without  prejudice  to  the  wit- 
ness's demurring  on  his  re* ezamiaation,  stating  bis  reasons. 

1818.  A  motion  was  now  made  by  the  Plaintiff,  that  the 

Siau  2.       demurrer  of  the  witness  might  be  set  down  for  argument, 
next  after  the  pleas  and  demurrers  already  appointed. 

The  Solicitor  General  and  Mr.  Sidebottom  in  support 
of  the  motion. 

A  witness  to  \^  horn  interrogatories  are  tendered  which 
he  is  not  bound  to  answer,  can  protect  himself  only  by 
ilcniurrer;  if  the  party  exhibiting  the  interrogatories  is 
dissatisfied,  the  opinion  of  the  Court  may  be  taken  by 
setting  down  the  demurrer  for  argument.  The  follow- 
ing precedents  establish  the  practice:  The  South  Sea 
Ctmipany  v.  Dolliffe  {b)  Hildersley  v.  Dcvisher  (r),  Vail-^ 

lata 

(a)  Parkhurst  v.  Lowten,  377.  and  under  the  name  of 
3  Madd.  121.,  where  the  de-  d'Oliphanty.  South  Sea  Com- 
niurrer  is  stated.  ^K^nyi  I  Vet.  3] 8. 

{b)  Cit.  2  Atk,  525.  2  Ves.       (c)  Cit.2  Atk.  593.  under  the 

name 


CA9S:^  |N  Cq^NCfiHY. 


W 


k^t  T.  Doden^a^  [a\  $hepl^d  y.  Dowfiir^^  from  the        1^1 9. 
Registrar's  Book  (6),  Smithson  v.  Hardcastle.  (c) 


Sir 


I^ARKHUBST 
LOWTEN. 


(uiineof  ISUfTfJ^T-  d*  Fisher 
Afoc.  195.  (On  the  fnef^tion  of 
this  report  the  Lqrd  Chancel- 
lor  remarked,  that  although  it 
had  been  said  that  Moseley 
should  never  be  eited,  his 
book  contains  many  good 
cases.)  Hildersley  v  Devisher 
24th  April,  1729,  "  It  is  or- 
dered  that  the  demurrer  put 
in  by  ifae  Defendant,  &e.  to 
the  inte»^]^tojries  exl^jbited 
l^  the  I'l^nti^  be  s^t  dovrp 
to  be  argued  next  afler  the 
pleas  and  demurrers  already 
ordered ;  but  the  same  is  to 
be  set  down  within  four  days 
or  else  this  order  is  to  be  of 
no  effect."  Reg.  Lib.  A.  1728. 
foi.  232. 

{a)  2  Aik.  524.  592. 

(b)  "  Shepherd  v  Down- 
ingy  6th  Febniarv,  1744.  The 
matter  of  the  demurrer  put 
in  by  William  Graves,  Esq. 
to  the  interrogatories  exhibit- 
ed by  the  Plaintiff  for  the  ex- 
amination of  witnesses  in  this 


^use,  p^ming  this  present 
day  to  b|e  argued  before  the 
Ifiight  Honourable  the  Lord 
High  Chancellory  &c.  his 
Lordship  held  the  said  de- 
murrer to  be  inauScient,  and 
doth  order  that  the  same  be 
oycrruled.-'  ^e^.  Lib.  B 
1744.  fol.  249.  "  19th  Febru- 
ari^y  1744.  Upon  opetvng 
of  the  matter  this  pseseAl 
day  unto  this  Cqurt  by  Mr, 
Broyoncy  of  counsel  with  the 
I'laintifF,  it  was  alleged  that 
this  cause  being  at  issue,  the 
Plaintiff  sued  out  a  comrais- 
sion  for  examination  of  wit- 
nesses, and  the  same  being 
returned,  and  publication 
passed,  and  the  commission 
being  opened,  the  Plaintiff 
found  that  William  GraveSy 
Esq.  a  material  witness  for 
him  had  demurred  to  the  in- 
terrogatories exhibited  to 
him,  and  refused  to  answer : 
that  the  said  demurrer  was  set 
down,  and  upon  arguing  has 


(e)  I  Dick.  96.     See  a]so  J^-    32S.      Bowman  v.    Rodtvell,  1 
cnos  V.  HaufMony  2  Co,  in  Cha.    Madd.  266. 
SOS.  NighUn^  ▼.  JPodd.  Mot. 

been 
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Sir  Jbrihur  Piggott  and  Mr.  Wetherett,  for  the  Defend* 
ants. 

The  question,  whether  the  witness  is  privileged  from 
answering  these  interrogatories,  cannot  be  decided  in 
this  form.  The  witness  is  not  entitled  to  demur  in  the 
general  terms  of  this  demurrer;  he  may  be  bound  to 
disclose  some  facts  of  which  he  obtained  a  knowledge  as 
attorney ;  and  must,  therefore,  specify  the  questions  from 
which  he  seeks  to  protect  himself  by  his  privilege. 


Mr.  Bea  for  Mr.  Godfrey. 

The  witness  is  willing  to  answer  so  far  as  his  duty  to 
his  client  admits.  He  will  be  subjected  to  difficulty  if 
his  privilege  is  to  be  decided  on  demurrer ;  since^  if  the 
Court  shall  think  him  bound  to  depose  to  a  single  docu- 
ment, the  demurrer,  it  will  be  said,  is  too  extensive,  and 
must  be  overruled.    The  course  suggested  by  the  Vice* 


been  overruled ;  that  the  said 
William  Graves  is  a  very  ma- 
terial witness  for  the  Plain- 
tiff, and  is  now  in  towd,  but 
as  publication  is  passed,  the 
Plaintiff  cannot  examine  him 
without  an  order,  and  there- 
fore it  was  prayed  that  the 
said  William  Graves  may  pay 
the  Plaintiff  the  costs  occa- 
sioned by  the  said  demurrer, 
to  be  taxed,  or  such  other 
costs  as  the  Court  shall  think 
fit ;  and  that  he  may  be  ex- 
amined by  one  of  the  exam- 
iners of  this  Court,  upon  the 


said  interrogatories,  at  his 
own  expense ;  whereupon, 
and  upon  hearing,  &c.  it  is 
ordered  that  the  said  William 
GraveSy  do  pay  unto  the 
Plaintiff  the  sum  of  five 
pounds  for  the  costs  of  the 
said  demurrer ;  and  it  is  fur- 
ther ordered  that  the  said 
William  Graves  do  attend 
and  be  examined  in  the  ex- 
aminer's office  upon,  the  said 
interrogatories,  and  the  Plain- 
tiff is  to  file  the  same  within 
a  week/'  Reg.  Lib.  B.  1744. 
fol.  190. 

Chancellor 
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Chancellor  is,  that  the  Plaintiffs  should  specify  the  facts, 
or  the  general  nature  of  the  case,  to  which  they  pro|i08e 
to  examine  the  witness,  who  will  then  have  an  opportu- 
ni^  of  raising  the  question,  whether  the  examination  is 
consistent  with  his  professional  duty. 

The  Lord  Chancellor. 

The  first  question  is,  whether  the  proceeding  for  de- 
ciding the  validity  of  the  witness's  objection  should  be  by 
setting  down  the  demurrer  ?  Upon  that  point,  the  cases 
cited  have  settled  the  practice  of  the  Court.  We  proceed 
as  far  as  possible,  by  analogy  to  law.  At  law  the  witness 
swears  to  the  facts  which  privilege  him,  and  the  Court  then 
decides  the  question  of  privilege.  Objecting  to  answer 
concerning  facts  which  came  to  his  knowledge  as  attor- 
ney, he  must  swear  that  he  acted  as  attorney,  and  that 
he  so  acquired  the  knowledge.  In  this  Court,  the  only 
way  in  which  a  witness  can  protect  himself,  is  to  state 
his  objection  before  the  examiner  or  the  commissioners; 
the  commissioners  in  a  country  cause  return  the  com- 
mission with  what  is  called  the  witness's  demun*er,  and 
the  question  is  brought  before  the  Court,  by  setting  that 
down  for  argument.  Certainly  it  is  not,  strictly  speak- 
ing, a  demurrer,  which  is  an  instrument  that  admits  facts 
stated,  for  the  purpose  of  taking  the  opinion  of  the 
Court ;  but  by  an  abuse  of  the  term,  the  witness's  objec- 
,tion  to  answer  is  called  a  demurrer,  in  the  popular 
sense;  and  there  must  be  .a  way  by  which  the  Court  can 
judicially  determine  its  validity.  I  shall  follow  the  ex- 
ample of  Lord  Hardmcke.  It  may  frequently  happen, 
that  there  is  nothing  in  the  pleadings  or  the  interroga- 
tories from  which  the  commissioners  or  the  examiner 
ooold  collect,  that  the  witness  was  in  a  situation  which 
imposed  on  him  a  duty,  for  the  protection  of  others,  to 

decline  an  answer* 

The 
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1618; 


The  lieglstet'  informs  itie,  thrit  by  the  pi-actice,  #hfeii 
this  demurrer  of  the  witness  is  overruled,  he  j^ayA  the 
saiHe  costs  ks  6h  the  derhurrer  of  a  Defend^ht.  (a) 


**^thMayy  1818.  Whereas  Mr.  Solicitor  General^ 
and  Mr.  Sidebottom^  of  counsel  for  the  Piaintifis,  this  day 
moved  and  offered  divers  reasons,  &c.  that  the  demurrer 
put  in  by  £.  5.  Godfrey  to  the  interrogatories  exhibited 
to  him,  &c.  might  be  again  set  down  for  argument,  the 
same  having  been  struck  out  by  order  of  his  Honour  the 
Vice-Chancellor,  with  liberty  for  the  parties  to  apply  to 
have  the  same  restored,  next  after  the  pleas  and  de- 
murrers already  appointed,  in  the  presence,  &c.  Where- 
upon, &c.  his  Lordship  doth  order  the  said  demurrer  to 
be  restored  to  the  paper  to  be  argued  before  his  Lord- 
ship." 

Reg.  Lib.  B.  1817.  fol.  919.  (ft) 

The 


Demurrer  of  a 
witness  to  in- 
terrogatories 
inquiring  after 
matter  defa- 
matory to  a 
third  person, 
and  not  mate- 
rial in  the 
causc»al. 
lowed. 


{a)  Vide  Shepherd  v.Dotow- 
ing,  ante,  p.  195.  n. 

(b)  Nov.  18.  27  Car.  2. 
1675.  '' Herbert  Y.  Mayn — 
A  witness  demurred  to  the 
interrogatories  because  he 
claimed  a  title  to  the  land, 
but  did  not  sbt  forth  how, 
nor  under  whom,  nor  swear 
that  he  had  a  title,  and  so 
overruled,  and  a  commission 
awarded  to  take  the  oath  of 
the  aged  witness."  —  Lord 
Nottingham'^    MSS. 

Mnlgrave  v.  Lord  Dunbar. 
«<  The  PlaintiflTs  bill  was  to 
have  a  discovery  who  were  his 
father  and  mother,  whether 


dead  or  alive,  and  i^hat  estate 
they  left,  real  or  pbrMUali  on 
surmises  that  he  had  been  bred 
as  a  gentleman,  and  had  been 
told,  from  time  to  time,  some- 
times that  he  was  the  son  of 
A,  other  times  of  B;  some- 
times that  he  had  cohsidM- 
ble  real  estate  in  this  country, 
sometimes  in  thilt,  Ot  that  he 
was  entitled  to  a  considerable 
distributive  share  of  his  fa- 
ther or  his  mother's  personal 
state. 

Lord  Dunbar^  by  ihni^tr, 
admitted  him  to  be  his  natu- 
ral son,  and  that  he  had  been 
at  the  charge  of  his  educa- 
tion^ 


Nov.  Jl. 
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The  demurrer  of  the  witileds  was  airgued:  ifelS. 

'the  Soiicitor-Generat,  Mr.  Healdi  atid  Mr;5zrfi?8oi?/())fei      .      v. 
against  the  dch1u^re1^. 

It  is  clear,  that  unless  the  witness  is  privileged  from 
answering  any  part  of  the  interrogatories,  the  demurrer 
objecting  generally  to  answer,  is  too  extensive,  and  must 
be  overruled.  In  Vaillant  v.  Dodemead  (a),  Loi-d  Hard- 
wicke  expresses  his  opinion,  that  these  demurrers  should 
be  held  to  very  strict  rules,  and  overruled  the  demurrer 
as  covering  too  much. 

There  is  no  doubt  that  an  attorney  is  privileged  from 
revealing  the  confidential  communications  of  his  client. 
BobsoH  V.  Kemp  (J),  Fountain  v.  Young  (c),  ilex  v.  IVt- 
Am.{d) 


tion,  but  did  not  disclose  by  cellor  allowed  the  demurrer, 

whom ;   and  the  Plaintiff  at-  upon  this   ground,   that  the 

tempted  to  prdve  who  his  mo-  matter  ibquired  of  would,  if 

ther  was,  in  eitpectation  of  disclosed^  be  defamatory  to  a 

receiving  a  considerable  fium,  third  person,  and  did  not  ap- 

nitber  than  diat  matter  should  pear  to  be  material  in  the 

be  brought  to  light.  The  wit-  cause."  Mr.  Cox's  MSS.  The 

nesses  demurred  to  the  inter-  date  of  this  case  is  not  stated, 

rogatories;  and  tboiigh  they  but  it  occurs    among  Lord 

did  not  ask  them  to  disclose  Colchester's  MSS.  in  a  book 

any    matter    defamatory    to  entitled  as  containing  cases  in 

themselves,  yet  Lord  Chan-  1713,  1715,  1765. 


(a)  2  Atk.  524.  mar,  2  Camph.  9.     Stratford  v. 

(h)  5  Etp.  52.  llogan,  2  BaU  and   Beat,   164. 

(c)  6  JSip.  115.  Cromack  v.  Hcathcote,  2  Brod. 

(d)  2  Campb.  168.;   and  see  &  ^ing.  4. ;  and  the  privilege  has 
Buliirodr,Leichmere,Q  Freem,  S,  been  extended  to  an  interpreter 

1  Cff.  in  CAa.277.    Bex  v,  Dixon,  as  "  the  organ  of  the  attorney." 
3  Burr,  16S7.    Sloman  v.  HernCy  Du  Barr^v.  Livette,  PeaAe,  N.  P. 

2  E$p.  695.     Brad  v.  Ackerman,  77.  n.  T.  B.  156. ;  and  see  Par- 
5  Esp,  120.    Gams/ord  v.  Gram^  Hns  v.  Hawkthaw,  2  Stark,  239. 

But 
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1818.  But  he  must  answer  '<  to  a  £act  of  his  own  knowledge, 

and  of  which  he  might  have  had  knowledge  without  be- 
ing attorney  in  the  cause.  As  su[)pose  him  witness  to  a 
deed  produced  in  the  cause,  he  shall  be  examined  to  the 
true  time  of  execution.  So,  if  the  question  were  about 
a  razure  in  a  deed  or  will,  he  might  be  examined  to  the 
question,  whether  he  had  ever  seen  such  deed  or  wiU  in 
other  plight,  for  that  is  a  fact  of  his  own  knowledge;  but 
he  ought  not  to  be  permitted  to  discover  any  confessions 
his  client  may  have  made  to  him  on  such  head.''  (a)  The 
distinction  is  between  confidential  communications,  and 
transactions,  at  which  he  is  present  merely  as  witness,  and 
where  the  presence  of  any  unprofessional  person  might 
have  been  sufficient  —  Cutis  v.  Pickering  (i),  Jones  v. 
Countess  of  Manchester  (c),  VaiUant  v.  Dodemead  (e?), 
Sand/brd  v.  Remington  {e\  Doe  v.  Andrews  {/),  Wilson  t. 
BastaU{g\  Spenceleyy.  Sckulenbutgk[h)flhiffin  v.5miM(f ), 
Bowles  V.  Stewart,  {k) 

It  is  clear,  to  omit  other  particulars,  that  this  witness 
must  answer,  whether  he  was  present  at  the  contract, 
and  whether  he  has  the  deed.  He  has  not  even  stated 
for  whom  he  was  employed  as  attorney.  His  privilc^ 
arises  not  from  the  character  of  attorney,  but  of  attorney 
to  a  particular  individual.    It  is  the  privilege  of  the  client. 


(fl)  BvUery  N.  P.  284.  v.  EaH  of  Angleiea,  17  HoweWt 

lb)  1  r«i/.197,  StateTrial8,12S8— 1244.   Dndk- 

(jc)  Ibid.  eti  of  Kingdon^i  Case,  20  Houh' 

(d)  2  Aik.  524.  effi  State  Trials,  615,614.  Lord 

(e)  2  Vet.  Jun.  189.  Say  and  SeaTs  Case,  10  Mod. 
if)  Cowp,  845.  40.  Rex  V.  Watkinton,  2  Sir. 
(g)  4  r.  R.  755/  1122.  Cobden  v.  Kendrick,  4 
(h)  7  EatL  357.  T,  R.  431.  Bishop  of  WifuAetUr 
(i)  Peakcy  N.  P,  108.  v.  Foumier,  2  Ve*.  445.  Qfpe- 
{k)  1  SchoaUd^  Lefr.  226.;  and    kmd  v.  WatUy  1  SUark.  95. 


tee  March  85.  pL  156.  Annedey 


and 
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and,  if  he  assents,  may  be  waived  —  Lea  v.  ffheatky.  {a)        1818. 
It  would  be  singular,  that  a  plea  of  priTilege  should  omit 
to  name  the  party  privileged. 

The  demurrer  is  not  duly  authenticated;  the  witness 
most  make  affidavit  of  the  truth  of  its  contents.  Nighi' 
ingak  V.  Dodd.  (b) 

Sir  Arthur  PiggpU^  Mr.  Wetherdl^  Mr.  BM^  and  Mr. 
Spenccj  for  the  demurrer. 

The  demurrer  is  a  statement  by  the  witness  under 
examination,  and  is  therefore  made  on  oath.  The  Court 
will  not  establish  a  practice  analogous  to  that  which 
regulates  demurrers  to  bills;  but  will  direct  a  reference 
to  the  master  to  inquire  what  interrogatories  the  witness 
most  answer.  The  design  of  the  interrogatories  is  to 
convict  the  witness's  client  of  simony. 

The  Lord  Chancellor. 

The  witness  demurring,  on  the  ground  tliat  his  answer  A  witness  da- 
woold  violate  the  confidence  reposed  in  him  as  attorney,  tora^must 
must  name  the  party  to  whom  he  was  attorney.     In  my  J*«teby  whom 
limited  experience  at  ninprhu^  I  recollect  no  instance  ployed, 
in  which  the  attorney's  privilege  prevailed,  except  where 
it  was  the  privilege  of .  one  of  the  parties  in  the  cause; 
bat  I  would  not  be  understood  to  say,  that  it  was  not 
io.  (c)    UBrooksbj/  {d)  were  called  he  might  state,  that 
the  bill  alleges  a  simoniacal  contract,  and  object  tp  an- 
swer whether  it  was  made,  or  even  what  sum  was  paid, 

(a)  C.  B.  Poich.  50.   Car.  S.  Heme,    2  Eep.  695.      Rex  v. 

SO  H6weiF$  Side  Triaii^SU.  n.  JVUkere,  2  Campb.  SIS.     Cope* 

{h)  Moi,  S88.  land  ▼.  WatU,  I  Slark.  9S. 

(e)  It  seems  that  the  priinlege  (d)  The  purchaser  of  the  first 

prendls  although  the  client  is  not  presentation  in  1799. 
t  patty  to  the  suit.    Stoman  v. 

Vol.  II.  P                             because 
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1818.  because  he  is  not  bound  to  answer  way  one  qu^tion 
among  many,  whichi  as  a  link,  has  a  tendency  to  subject 
him  to  a  penalty.  There  might  be  a  doubt,  to  what 
extent  the  attorney  could  protect  himself  from  an- 
swering to  information  which  he  acquired  as  attorney, 
though  not  perhaps  as  attorney  for  Brooksby  ?  It  is 
consistent  with  this  demurrer,  that  the  knowledge  of 
these  facts  was  acquired  by  the  witness  as  attorney  for 
the  Plaintiff. 

If  the  demurrer  is  overruled,  the  next  proceeding  in 
regular  courM  would  b^  a  motion  to  commit  the  witness 
for  not  answering.  Supposing  an  error  in  the  form  only 
of  the  demurrer,  I  would  aflK>rd  to  the  witness  an  cp* 
portunity  of  correcting  it;  hut  he  must  be  carefiil  so 
to  frame  his  demurrer  that  it  may  embody  iu  it  the  ruk 
of  law  relative  to  the  privilege  of  an  attorney.  The 
distinction  is  extremely  nice  between  the  questions  which 
the  attorney  is  bound  to  answer,  and  those  which  he  is 
privileged  from  answering. 

Though  we  g^ve  to  this  instrument  the  name  of  de- 
murrer, it  is  nothing  but  the  witness's  tender  of  reasons 
why  he  should  not  answer  the  questions.  As  it  now 
stands,  I  think  the  demurrer  bad,  and  that  a  mere  inser- 
tion of  the  name  qf  the  client  will  not  supply  the  defect. 
The  proper  way  of  disposing  of  it  will  be^  to  declare  that 
the  reasons  stated  by  the  witness  are  not  sufficient  to 
prevent  his  farther  examination  on  these  interrogatories^ 
but  with  libertjr  to  state  any  other  reasons  against  being 
examined. 

Unless  the  argument  which  has  been  urged  is  valid, 
that  the  demurrer  being  the  s^tement  of  the  witness  un- 
der examination,  is  made  on  oath)  it  must  be  supported 
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by  affidavit*  The  examiner  ougl^t  to  (j|]ce  ^be  ^t^t^llieiit 
of  t)ie  witness  on  uatb.  It  i«  iilear,  that  \\i  some  ly^y  the 
Coart  ought  tq  hav^  the  sanct jop  t^f  an  oath  for  the  facts 
on  which  the  olyectioii  is  foundaj. 


On  thi^  day  the  Plaintiff  moved  that  the  misu^te  of       ^1819. 
the  last  order  might  be  varied* 


Jan,  28. 


The  Sateitor-General,  Mr.  HcaU,  and    Mr.  SUdf^ 
bMom^  in  support  of  the  motion. 

Sir  Arlhur  Piggott,  Mr.  Wetherell^  and  Mr.  Spence, 
against  the  motion. 

I%e  Jjomv  Changellob* 

The  minutes  are  certainly  not  correct,  and  require  al- 
teration. 


The  word  "demurrer,"  as  I  have  repeatedly  observed, 
is  used  net  in  a  very  appropriate  sense,  in  a  business  of 
this  kind,  to  signify  some  objection  by  a  witness  to  an- 
swer a  question  addressed  to  him  ;  and  though  we  find  in 
the  books  cases  in  which  the  witness  has  been  heard  on 
demurrer,  yet  the  oldest  of  us  recollect  no  such  case  in 
our  experience. 

Mr.  Godfrey  having  been  employed  as  solicitor,  pro- 
perly thought  that  he  ought  not  to  submit  to.  an  ex- 
amination with  repect  to  transactions  of  his  client,  unless 
compellable  by  law.  It  is  true  that  this  demurrer,  using 
the  term  in  its  inappropriate  sense,  must  have  been  over- 
ruled, if  for  this  reason  ont},  that  the  witness  has  not 
slated  by  it  who  his  client  was;  but  on  the  other  hand, 
it  is  impossible  to  say  that  these  interrogatories  do  not 
P  2  contain 
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1819.  contain  many  questions  which  no  protection  that  an 
attorney  can  claim,  not  on  his  own  account  but  on  that 
of  his  client,  can  shield  him  from  answering.  In  the  or- 
dinary courts  of  law,  if  Mr.  Godfrey  were  called  as  a 
witness,  he  would  make  his  objection,  stating,  under  the 
sanction  of  his  oath,  the  circumstances  in  which  he 
stood,  as  grounds  for  calling  on  the  Court  to  protect 
him  from  answering  particular  questions.  We  have 
great  diflSculty  here  in  knowing  how  to  deal  with  these 
proceedings,  not  passing  in  Court,  but  the  witness  being 
examined  before  commissioners,  or  in  the  examiner's 
office. 

I  apprehend,  that  the  witness  cannot,  before  the  com- 
missioners or  the  examiner,  say,  merely,  that  he  was  at- 
torney for  A.  B.  and,  therefore,  will  not  answer  any 
question ;  but  must,  at  the  hazard  of  a  miscarriage  in 
A  witness  de-  judgment,  place  himself  before  the  examiner  or  the  com- 
terrogstories     missioners,  exactly  in  the  same  state  in  which  a  witness 

before  the  ex-  at  nisi  prius  would  place  himself  before  the  Chief  Jus- 

aminer*  or  ,  , 

commission-      tice ;  that  is,  must  submit  to  their  judgment  whether  he 

Ws'reMoiM***  has  or  not  stated  a  sufficient  reason  for  protecting  him- 
o*th.  self  from  answering.     If  they  are  of  opinion  that  he 

ought  to  answer,  and  he  will  not,  he  declines  at  the 
hazard  of  the  animadversion  of  the  Court;  but  on  the 
other  hand,  it  is  too  much  to  say,  that  if  he  declines,  he 
must  not  have  some  mode  of  bringing  before  the  Court 
the  question,  whether  the  judgment  of  the  commission- 
ers or  the  examiner  is  such  as  it  will  approve ;  and  it  is 
impossible  for  the  Court  to  know  whether  the  witness  is 
right  or  wrong  in  his  demurrer,  unless  he  states  the 
reasons  of  it.  I  therefore  meant  in  this  case  to  have  the 
order  drawn  up,  if  possible,  in  such  a  way  us  once  for  all 
to  make  a  decision  which  might  serve  as  a  guide  for  fu- 
ture cases  ;  namely,  to  point  out  how  a  person  who  is  a 
party  to  the  examination  but  not  to  the  suit,  is  to  de- 
mur; 
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mur;  that  is,  that  his  reasons  should  come  before  the  18 Id. 
Court,  enabling  it  to  decide  on  the  demurrer  exactly  in 
the  same  way  as  the  judge  at  nisipriuSf  who,  if  the  wit- 
ness declined  to  answer  as  attorney,  would  proceed  to  in- 
form him,  that  though  he  might  protect  his  client, 
there  were  many  questions  which  he  could  not  so  de- 
cline answering.  I  meant  to  declare,  that  the  reasons 
stated  as  grounds  of  this  demurrer  were  not  sufficient^ 
and,  therefore,  to  overrule  it ;  then  taking  notice,  that 
the  commission  having  been  returned,  Godfrey  could 
not  be  again  examined  under  it,  I  meant,  that  another 
commission  should  issue,  and  that,  therefore^  the  over- 
ruling this  demurrer  was  to  be  without  prejudice  to  Got^ 
Jrej^s  objecting  or  demurring  to  answer  questions  on 
such  grounds  as  he  should  state  in  his  objections;  in- 
tending thereby  to  secure  to  the  Court,  if  the  question 
should  come  here  again,  the  opportunity  of  knowing  the 
grounds  on  which  he  objected,  either  to  the  whole  body 
of  the  interrogatories,  or  to  some  of  them ;  in  order  that 
it  might  have  the  means  of  determining  whether  the 
jodgm^t  of  the  commisioners  or  the  examiner  was 
right,  and  of  deciding  the  validity  of  what  is  called  a 
demurrer,  though  quite  a  different  instrument  from  that 
to  which  the  name  is  ordinarily  given. 

I  inquired  what  Lord  Hardwicke  had  done  with  re- 
gard to  costs,  as  a  rule  for  myself;  for  no  one  can  fail  to 
observe,  that  he  was  inclined  to  overrule  the  demurrer 
in  the  case  cited  (a),  with  a  high  hand.  If  the  same 
rule  is  applied  to  the  demurrer  of  a  witness  which  is  es- 
tablished for  the  demurrer  of  a  party,  it  seems  to  me 
that  I  should  adopt  that  rule,  unless  a  special  case 
is  made  for  higher  costs ;  and  if  Lord  Hardwicke  gave 
only  5/.  costs,  I  cannot  give  more. 

(a)  VaUlant  v.  Dodemead,  2  Atk,  524. 

P  S  ♦«  January 
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ikib.  "  Jdnuaiif  2«i.  181^.    Whereas  Mr.  Solicitor-Geherdt^ 

Pk  tntk        ^^'  ^^^^  ^^^  ^^*  Sidebotiom,  of  counsel  for  the  Plain- 
i,  tifis,  thoved  and  oiJered  divers  reasons  unio  the  Right 

*^**^-  HotioUrible  the  Lord  High  Chancellor  of  Great  Britain^ 
that  the  ihihtites  of  an  order  made  in  this  cai^se  on  the 
llth  dd^  of  Notvemher,  I8l8,  might  be  varied,  in  the 
|)resfence  bf  Sit  Arthur  Piggott^  Mr.  Weiherell^  and  Mr. 
Spcnc^y  of  Counsel  for  the  l)efendaiits ;  upon  hearing 
^hat  was  alleged  by  the  counsel  on  both  sides,  His 
Lordship  doth  dfder,  that  the  minutes  bf  the  said  order 
6f  i\\k  llth  day  6i  November^  1818,  be  rectified,  and  be 
as  foIIovVs :  Viz.  de6lAr6,  thsit  the  reasons  stated  by  £.  S. 
OoHfjfrep,  itt  his  deiiiurrei*,  as  the  grounds  thereof^  are 
iidt  sufficient  reasons  tb  sustain  his  demurrer,  aridj 
Iherefbfe,'  let  the  said  demiirrer  be  overruled  j  and  the 
cbMrnissioH  issued  Iti  this  cause  tot  the  ex^niihtttion  of 
'VC'ltriessei  ha^injj  been  returned,  the  said  JS.  S.  Godfrey 
6ah'ild{  bd  ekainiitied  ivithout  a  new  commission,  i'nd^ 
ihel'efi)r(^,  l6t  a  hew  cothtnissiori  i^siie  for  the  examina- 
tion of  thd  said£.  S.  Godfrey',  directed  to  the  cotilmis- 
sidhefS  iiitmed  iti  the  said  formei*  comtriission ;  but  ttiii 
is  to  be  without  prejudice  to  the  said  £•  S.  Godfrey 
objecting  oi  demurring  in  writing,  i]t)6h  his  examination 
under  the  new  commission,  to  the  interrogatories,  or 
any  of  them,  exhibited  for  his  examination,  or  to  any 
pari  or  parts  thereof  as  he  thay  be  advised,  iipofi  such 
grounds  as  he  shall  state  in  such  objections  or  demurrer ; 
and  let  the  said  £.  &*•  Godfrey  pay  unto  thePlaintifts, 
the  sum  of '5/.  for  their  costs  of  the  said  demurrer/^ 

R^.  Lib.  B.  181S,  fol.  840. 


1819.  A  motion  was  made  In  behalf  of  Mr.  Godfrey,  to  ex- 

May  1.  *      tend  the  minutes  of  the  order  of  the  28th  Jannaty,  1819 

by  adding  that  the  PlaintiiFs  arc  not  to  exhibit  any  new 

interrogatories 
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interrogatories  without  the  leave  of  the  Couri,  and  di- 
recting a  reFerence  to  the  Master,  to  settle  the  old  Iriter- 
interrogatories,  by  striking  out,  or  altering,  so  much  as 
required  the  witness  to  set  forth  any  information  he  had 
received  from  persons,  who,  or  whose  representatives,  are 
not  parties  to  the  cause,  or  any  other  irrelevant  matter. 

Mr.  Bellj  for  Mr.  Godfrey^  Sir  Arthiw  PiggoU  and 
Mr,  Wetherell,  for  the  Defendants,  in  support  of  the  tno- 
tibii. 

It  is  clear  that  interrogatories  may  be  suppressed  for 
impertinence.  Practical  Register  (a),  Coch  v.  Worthtng" 

ion  (5);  Sandfori  v. (c),  Mill  v.  Mill,  {d)     In  the 

common  case  the  interrogatories  are  not  seen  by  ^he 
adverse  party  till  after  publication,  and  then  the  In- 
terrogatories and  depositions  are  suppressed  together : 
but  where,  as  in  this  instance,  the  interrogatories,  are 
seen  before  examination,  immediate  application  must  be 
made^  the  rule  of  the  Court  being,  that,  for  impertinence^ 
the  party  must  apply  as  soon  as  apprised  of  its  existence*  , 
and  waives  the  objection  by  delay.  A  considerable  part 
of  these  Interrogatories  (as  questions  to  information)  leads 
to  the  introductioii  of  matter  which  cannot  be  evidence ; 
tending  to  prove,  not  a  point  In  issue  in  the  causey  but 
the  criminality  of  the  contract  Before  the  examiner,  4 
mere  ministerial  officer,  the  witness  would  not  be  per- 
mitted to  object  to  their  relevancy,  {e) 

Both 

(a)  P.  384.  (c)  1  Ves.juH,  400. 

ik)  %  ^*k.  035,     See  PynceiU       {d)  13  fV#.  406. 
▼,  Pyneent^  3  AA.  557.      White 
i,FiuseU,l9  hi.  US. 


(f .)  '<  Commissioners  ought  not,  but  are  to  e^tamine  upon 
not  to  judge  what  interroga*  the  interrogatories  as  they  find 
tones  are  pertinent,  and  what    them,  according  to  their  com^i 

P  4  missior^ 
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1819.  Both  the  witness  and  the  party  are  entitled  to  be 

protected  from  the  oppression  of  impertinence.  An  an- 
swer to  impertinent  interrogatories  inflicts  on  the  De- 
fendants the  expense  of  copies  of  useless  depositions. 

The  witness,  an  oflScer  of  the  Court,  is  bound  to  ob- 
ject to  the  disclosure  of  his  client's  secrets.  It  is  true 
that  no  precedent  has  been  found  of  such  an  application 
by  a  witness ;  but  there  is  a  want  of  authorities  in  the 
whole  proceeding  on  a  demurrer  to  interrogatories.  Un- 
less the  irrelevant  matter  is  expunged,  the  witness  can- 
not meet  the  case  by  specific  objections,  on  demurrer ;  and 
it  is  a  hardship  to  be  confined  to  that  remedy  at  the  peril 
of  costs.  The  opinion  of  the  bar  has  long  been,  that  a 
witness  is  entitled  to  see  the  pleadings ;  and  the  form  of 
the  concluding  general  interrogatory  supposes  in  him  a 
Imowledge  of  the  points  in  issue. 

The  Sclicitor^Generali  Mr.  Heald,  and  Mr.  SidebotUm^ 
for  the  Plaintiffs,  in  opposition  to  the  motion. 

There  is  not  a  single  interrogatory  of  which  it  may  be 
truly  said,  that  the  answer  can  by  no  possibility  be  evi- 
dence; the  relevance  of  the  interrogatories  cannot  be  as- 
certained till  they  are  compared  with  the  depositions ; 
if,  upon  a  reference  directed  after  the  examination, 
they  are  found  irrelevant,  they  will  be  expunged  with 
costs. 

In  the  examination  of  an  unwilling  witness,  the  Court 


mission.  Bake  con.  CoU^  Choice  Cases,  p.  16.  But  com- 
Hill  9  Jac,  The  commis-  roissioners  are  not  **  bound  to 
sions  were  ordered  to  be  re-  devest  themselves  entirely  of 
newed,  and  new  commission-  all  discretion  as  to  what  is  or 
ers  named,  the  former  being  is  not,  legal  evidence."  White- 
rejected  for  so  doing."  Prac-  locke  v.  Baker,  13  Ves*  51 5. 


tiee  ^Chancery,  prefixed  to 


permits 
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permits  questions  in  the  form  of  cross-examination.  — - 
PkiUips  on  ETidence.  (a) 

The  application  by  a  witness  is  as  irregular  as  noveT. 
It  has  been  decided,  that  a  witness  cannot  demur 
to  interrogatories  for  irrelevancy.  —  Ashton  v.  Ashton.  {b) 
If  such  a  motion  could  be  sustained,  a  witness,  colluding 
with  one  of  the  parties,  and  objecting  to  the  questions 
addressed  to  him,  might,  in  effect,  compel  the  publication 
of  the  interrogatories  before  examination. 

In  the  course  of  the  argument  the  following  observ- 
ations were  made  by 

The  Lord  Chancellor  :  — 

I  agree  that  the  Conrt  is  bound,  at  the  instance  of  any 
person,  to  take  care  that  no  injustice  is  done ;  but  I  think 
that  this  motion  must  be  argued  on  very  different  prin- 
ciples, as  the  application  of  the  Defendants,  and  of  the 
witness.  For  instance^  before  the  Master,  the  witness 
cannot  insist  that  interrogatories  shall  be  struck  out,  re- 
quiring disclosure  of  what  he  knows  as  attorney ;  that 
must  be  done  elsewhere.  So  the  witness  fs  not  acquaint- 
ed with  the  pleadings,  and  therefore  cannot  know  how 
to  object  for  irrelevancy;  (if,  indeed,  the  opinion  intim- 
ated from  the  bar  is  correct,  that  the  witness  is  entitled  . 
to  see  the  pleadings,  that  difficulty  will  be  removed ;) 
the  Master,  according  to  thid  application,  is  to  judge 
what  shall  remain  part  of  the  interrogatories ;  and  whe- 
ther right  or  wrong,  the  witness  cannot  suffer  by  his 
jndgment.  The  party  might  take  the  opinion  of  the 
Court ;  but  how  can  the  witness  proceed  for  that  purpose  ? 
If  it  is  insisted  that  this  case  is  so  monstrous  that  the 
Court  must  advert  to  it.  as  an  exception,  that  may  be  a 
question ;  but  care  must  be  taken  not  to  open  a  door  to 
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PAAKHa&ST 
V, 
LOWTEN.  « 


(a)  Fo^.Lp.  aS3. 


{b)  1  Vem.  165.  1  Eq.Ca.Ab,A\. 


an 
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aii  application  in  every  cas6  in  which  a  witness  may 
choose  to  make  it. 

There  is  another  circumstance  on  which  1  shall  not 
lay  much  stress,  that  when  the  Defendants  desire  that 
the  examination  should  be  on  the  old  interrogatories, 
and  ihat  the  Master  should  expunge  sbrrie  part  of  them, 
they  are,  in  fact,  objecting  to  iriterrbgalorics  to  which 
Ihey  should  liave  objected  in  an  earlier  stage  of  the 
cause. 

it  would  be  a  vast  thing  fbf  fli^  Court,  iri  ah  orde^  of 
reference  to  the  Master,  to  direct  him  to  consider  ifis  ir- 
relevant, questions  relating  to  information,  from  any  per- 
son, who,  or  whose  representative,  is  hot  a  fiarly }  fton 
coHstat  that  other  witnesses  may  riot  ()rove  that  the  per- 
son from  whom  the  information  was  given,'  wad  iii  mich 
a  situation  that  his  ihfbrmalion  would  be  evidence. 

It  is  also  miitcrial  to  consider  whether  these  interroga- 
tories are  addressed  to  this  witness  only  dr  to  others.  Of 
interrogatories  addressed  tb  a  variety  of  withesses;  there 
I^  a  very  ^reat  difflcalty  in  saying  what  part  isl  iiripettin^iit 
with  regard  to  one  witness,  without  knowing  the  eS^ct  of 
other  parts  to  be  exhibited  to  other  witnessed.  Suppos- 
ing that  publication  has  not  passed,  ho#  can  the  Master 
know  th^t  the  answers  of  the  other  witnesses  that  are  to 
be  examined  may  riot  make  the  answer  of  this  witness 
extremely  material  ?  It  is  brie  thing  to  say,  that  if  the 
Court  sees  mterrbgatories,  the  answer  to  which  cannot 
by  possibility  be  evidence,  let  other  witnesses  state  what 
they  will,  it  will  not  permit  therii  to  be  addressed  to  the 
witness ;  and  another  thing  to  say  that  other  interrogato- 
ries shall  not  be  addressed  whiob  may  be  very  material^ 
regard  being  had  to  the  effect  of  the  depositions  of  other 
witnesses,  on  the  testimony  of  this  particular  witness. 
Interrogatories,  no  answer  to  which  can  be  received  in  a 

court 
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court  of  justice,  I  think  that  I  ought  to  struggle  to  strike 
out ;  and  it  certainly  is  difficult  to  Understand  how  any 
Answer  to  some  part  of  these  interrogatories  can  be  evi- 
dence. 


On  the  other  hand,  the  Court  will  distinguish  between  Distinction 
interrogatories  to  prove  a  fact,  arid  t6  prove  A  crime,  niination  to 
Suppose  that  the  presentation  in  this  case  had  been  sold  P^^^^  to  a 
for  6000^,  to  b6  paid  at  a  future  time^  ahd  the  owneir  of  prove  a  crime, 
the  advowson  had  filed  a  bill  against  his  trttstce  wtio  had 
so  sold,  for  an  account  of  the  profits  of  tlie  sale,  and  the 
trustee  did  not  think  proper  to  ttpott  the  circumstances 
of  the  sale  or  the  amount  of  the  ttibn^y;  allegitig  thfit  he 
had  good  reasons  to  decline  ^nsweffng,  might  not  tHS 
Plaintiff  ask  a  witness,  whether  he  paid  to  the  trustee  a 
particular  sutn  ?  That  question  is  t^ut  to  e^bllsh,  riot 
simony,  but  the  fkct  of  payment  to  a  trustee  who  will 
not  answer.     It  would  be  dreadful  for  this  Court  to  de- 
clare that  a  trustee  may  so  deal  with  the  trust-property, 
that  he  shall  state  to  the  cestui  que  trust  what  he  has 
done  only  to  a  certain  extent,  and  yet  that  ihe  cestui 
fue  trust  must  believe  what  h6  so  states. 

If  the  Plaintiff  were  to  ask  the  late  or  the  present  Mr. 
Lnoiefiy  whether  he  was  not  a  patty  to  the  execdtibh  of 
this  deed,  be  might  refuse  to  answer;  but  a  third  person, 
a  witness  to  whom  the  Plaintiff  exhibits  the  deed,  and 
asks,  whether  he  att^ted  the  execution,  iniist  answer. 
Thus  the  Court  would  oblige  the' attorney  of  Low/en  to 
show,  that  Lffwien  had  been  engaged  in  a  simoniacal 
contract,  flrom  discovering  which  Lowten  might  protect 
himself.  If  the  interrogatories  are  such  as  not  to  invade 
the  privilege  of  the  client,  wh;ch  is  to  be  attended  to  by 
the  attorney,  though  they  bring  out  proof  of  simony,  yet 
bringing  out  proof  of  payment  of  the  money,  they  must 
be  answered. 

A  very 
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1819.  A  very  singular  question  might  arise  with  which  the 

Court  could  not  possibly  deal:  supposing  that  Daniel 
had  conveyed  the  right  of  presentation  to  Linsten  in 
trust  to  sell ;  that  Lontten^  in  execution  of  that  trust,  had 
sold  simoniacally ;  and  that  Daniel  had  applied  to  the 
Crown  for  the  presentation  forfeited,  and  could  produce 
evidence  of  the  simony. 

It  is  dear,  that  the  Court  ought  by  some  means  to 
exclude  a  question  which  has  no  object  but  to  prove  si- 
mony;  but  if  the  object  of  the  question  is  to  prove  pay- 
ment of  money,  though  the  effect  of  the  answer  is  to 
prove  simony,  we  cannot  here  exclude  it  If  a  trustee 
will  not  state  all  that  belongs  to  his  dealing  with  the 
trust-property,  the  cestui  que  trust  is  not  bound  to  be- 
lieve any  part  of  his  statement,  and  is,  therefore,  en- 
titled to  learn  from  witnesses,  not  merely  what  they  may 
choose  to  state,  but  all  that  he  has  a  right  to  know. 

This  is  in  truth  no  more  than  a  bill  for  an  account 
The  Defendant  has  said  that  he  received  only  6000/. ; 
supposing  that  he  had  proceeded  to  state  the  time  at 
which  he  had  received  it,  and  other  circumstances,  and 
had  then  gone  on  to  protect  himself  against  a  discovery 
of  simony,  (for  this  Court  will  not  require  a  man  to  dis- 
close that  he  has  been  guilty  of  a  great  offence,  it  is  his 
protection  as  a  party,)  he  could  not  be  compelled  to  pro- 
duce the  deeds,  and  discover  that  he  had  involved  him- 
self in  acts,  the  consequences  of  which  are  penal ;  but  if, 
in  order  to  try  the  truth  of  his  statement,  which  the 
Plaintiff  is  never  bound  to  believ^,  and  whether  he  has 
duly  accounted  for  the  sum  which  he  received  as  trustee, 
a  witness,  an  attorney,  is  examined  to  prove  not  simony, 
but  the  time,  and  amount,  and  circumstances,  of  pay- 
ment, and  it  happens,  that  in  so  proving,  he  proves 
a  case  of  simony,  he  has  no  right  to  object  to  that  dis- 
closure, 
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dosure,  unless  he  stands  in  such  a  situation  that  his 
client  is  entitled  to  object.  It  is  true,  that  such  an  ex- 
amination brings  forward  a  case  of  simony,  but  brings  it 
forward  not  as  simony,  but  as  a  statement  of  account. 

Another  consideration  here  may  be  this ;  though  in 
ordinal^  cases,  to  know  what  has  passed,  the  deeds  must 
be  produced,  yet  if  n  man  declines  to  produce  the  deeds, 
as  convicting  him  of  simony,  I  should  be  glad  to  know 
whether  this  Court  would  not  receive  secondary  evi- 
dence? If  a  deed  is  in  the  hands  of  a  person  who  objects  when  second- 
to  the  production  as  convicting  him  of  a  crime,  whether  *7J^    ®^  • 
against  a  party  so  objecting,  secondary  evidence  of  the  tents  of  a  deed 
contents  may  not  be  produced,  as  in  the  case  of  a  lost  "     """  ®* 
deed,  is  a  question,  so  far  as  I  know,  yet  undecided. 

Is  it  clear  that,  in  a  case  in  which  the  Defendant  says 
that  he  will  not  disclose  the  contents  of  a  deed  in  his 
possession,  because,  if  he  docs,  he  shall  prove  himself 
guilty  of  an  offence,  the  contents  of  that  deed  may  not 
be  proved  by  information  ?  If  a  man  chooses  to  place  a 
deed  in  his  possession  in  the  same  condition  as  if  it  were 
lost,  it  is  a  question,  whether  the  contents  of  that  deed 
may  not  be  proved  in  the  usual  mode  by  which  proof  is 
given  of  the  contents  of  a  lost  deed  ? 

Can  the  Court  undertake  to  reform  interrogatories  ? 
How  is  it  to  know,  that  to  any  individual  interrogatory 
the  witness  will  not  return  a  pertinent  answer  ?  Or  that, 
in  answer  to  a  question,  when  the  money  was  paid, 
be  will  specify  a  time  which  tends  to  prove  simony  ?  Nor   A  witness  ob- 
can  I,  in  conformity  to  our  practice,  admit  the  witness  ^g^g|."^[g  **"" 
to  state  by  affidavit,  that  he  will  so  answer,  which  would   gatories  can- 
be  authorising  evidence  to  be  published  as  soon  as  given.  ^^  ^  ^^^^  5' 

How  can  the  Master  settle  interrogatories  ?  For  that  affidavit  what 

,  ,  11.  Ml  wouW  be  the 

purpose  be  must  know  what  answer  the  witness  will  efiectofhis 

flM  y^ .  answer* 


tl* 
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give;  and  there  is  no  rule  of  the  Court  more  estab- 
lished than  this,  that  evidence  shall  not  be  known  till 
publication  has  regularly  passed. 

If  the  Defendant  states,  in  bis  answer,  that  he  cannot 
give  any  infor^^ation  concerning  the  account,  without 
giving  evidence  of  his  crime,  he  cannot  be  compelled  to 
give  that  information;  but  that  will  not  entitle  other 
witnesses,  who  are  not  in  a  situation  of  confidence,  to 
withhold  their  evidence. 

At  the  close  of  the  argument  judgment  was  given  as 
follows :  — 


No  roan  can 
be  compelled 
to  criminate 
himself. 


The  Lord  Chancellor. 

The  bill,  in  this  case^  calls  on  Mr.  Lowten  to  account 
for  the  produce  of  some  property  vested  in  him,  which 
he  sold  as  trustee ;  one  part  of  the  property  was  a  right 
of  presentation  to  an  ecclesiastical  benefice,  and,  with 
what  propriety  I  examine  not,  the  bill  has  charged  that 
Lowiefif  in  execution  of  his  trust,  thought  proper  to  sell 
that  benefice  to  a  clergyman  who  entered  into  a  simo« 
niacal  contract  with  him,  and  the  bill,  among  ether 
things,  seeks  information,  what  money  was  made  in  that 
transaction.  Lawten  put  in  an  answer ;  and  it  havisg 
been  for  ages  a  principle  of  British  jurisprudence,  and  I 
hope  it  will  continue  so  as  long  as  the  law  continues,  that 
no  man  shall  be  called  on  in  a  court  of  justice  to  accase 
himself  of  an  offence,  in  his  answer  Lowten  stated,  that 
by  this  sale,  which,  in  some  modes  of  conducting  it,  he 
might  lawfully  conclude,  he  procured  a  sum  of  GOQOl* 
It  was  alleged  that  the  terms  of  the  sale  beings  that  a 
part  of  the  purchase-money  should  be  paid  at  the  date  of 
the  bargain,  and  the  rest  on  putting  the  incumbent  into 
possession,  the  contract  was  simoniacal,  forbidden  by  lew 


CASES  IN  CHANCERY,  2U 

under  severe  penalties}  no  clergyman  being  capable  pf  1819, 
taking  pos.<^esbion  of  hi$  benefice  without  having  niada 
oath  that  he  has  entered  into  no  such  contract,  {jowien 
stating  that  he  received  the  money,  did  npt  state  yfhe^ 
he  received  It,  and  insisted  on  the  protection  of  the  lavf^ 
that  being  charged  wtth  the  offence  of  simony,  he  was 
not  bound,  as  he  certainly  was  not,  to  discover  any  cir*  Extent  of  that 
cumstance  tending  to  show  that  he  was  guilty  \  not  only  pnv"^*- 
not  bound  to  answer  any  question,  the  answer  to  which 
would  criminate  him  directly,  but  not  any  which,  how- 
ever remotely  connected  with  the  fact,  wopld  have  a 
tendency  to  prove  him  guilty  of  simony.  On  Lowten*^ 
death,  the  present  Defendant  of  that  name  succeeded  to 
his  fortune,  and  therefore^  in  some  respects,  with  refer- 
ence to  that  property,  became  entitled  to  a  similar  pro- 
tection ;  and  the  Court  refused  to  compel  him  to  pro? 
doce  deeds  proving  simony,  (a)  The  object  of  the  suit 
is  an  account ;  and  Lcnslen  not  having  stated  the  time  of 
payment  of  the  6000/.,  the  Plaintiff  is  entitled  to  examine 
witnesses  to  prove  that  fact;  and  it  is  clear  that,  even  if 
Lofwten  had  stated  the  different  times  of  payment  of  dif- 
ferent parts  of  that  sum,  and  set  forth  all  the  circumstances 
of  the  transaction,  the  Plaintiff  would  not  be  bound  to 
believe  him,  but  might  proceed  by  witnesses  to  prove  his 
own  case. 

There  is  no  doubt,  that  the  privilege  which  protects  a 
man  from  criminating  himself,  docs  not  belong  to  a  wit- 
DCas  whose  disclosures  may  criminate  not  himself,  but 
others ;  if  the  matter  which  the  witness  has  to  state  is 
relative  to  the  time  of  payment,  he  cannot  object  to 
make  the  statement,  because  it  may  prove  that  some 
other  person  has  been  guilty  of  an  offence.  Godfrey^ 
(who  I  think  acts  most  properly  in  struggling  as  much  as 
possible  against  this  examination,  because  it  is  a  difficult 

(a)  Parihur^v.  Lowlen,  I  Mfr.  391. 

taak 
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A  witnen  not 
compelled  to 
discover  mat- 
ter of  which 
he  obtained 
knowledge  in 
professional 
confidence. 
The  priTil^e 
not  of  the  at- 
torney but  of 
the  client; 
its  principle^ 

and  limitation. 


task  to  lake  on  himself  to  say  what  professional  confi- 
dence will  or  will  not  allow  him  to  disclose,)  having  been 
professionally  concerned  in  the  transactions  which  this 
bill  characterises  as  an  offence^  when  the  interrogatories 
are  exhibited  to  him,  first  takes  that  course  which  every 
one  understands  to  be  according  to  the  practice  of  the 
Court  There  is  a  great  difference  between  a  party  or 
witness  who  objects  to  criminate  .himself,  and  a  person 
standing  in  the  situation  of  Godfrey.  A  party  cannot  be 
called  on  to  criminate  himself:  it  used  to  be  said  that  a 
witness  could  not  be  called  on  to  discredit  himself;  but 
there  seems  something  like  a  departure  from  that;  I  mean 
that  in  modern  times,  the  Courts  have  permitted  questions 
to  show,  from  transactions  not  in  issue,  that  the  witness  is 
of  impeached  character,  and  therefore  not  so  credible. 
I  remember  the  time  when  that  would  not  have  been 
done,  (a)  Godfrey  stands  in  a  very  different  situation, 
insisting,  not  that  the  disclosure  would  tend  to  criminate 
himself,  but  that  it  would  consist  of  matter  of  which  he 
could  obtain  a  knowledge  only  by  the  confidence  of  his 
employer.  The  privilege  which  he  claims  is  the  privi- 
lege, not  of  the  attorney,  but  of  the  client,  and  is  found- 
ed on  this  consideration,  that  there  would  be  no  safety 
in  dealing  with  mankind,  if  persons  employed  in  transac- 
tions were  compdled  to  state  that  which  they  have  learned 
only  by  this  species  of  confidence ;  but  the  moment  con- 
fidence ceases,  privilege  ceases,  and  the  attorney  must 
answer  as  any  other  witness;  and  if  there  are  cir- 
cumstances in  this  case  to  which  his  testimony  may  be 
required  without  a  violation  of  confidence,  Godfrey  can- 
not decline  answering,  because  his  answer  would  prove 
simony  in  the  late  Mr.  Lo*wten :  for  the  object  of  such 
an  examination  is  not  to  prove  simony,  but  to  ascertain 


(a)  The  authorities  are  collect- 
ed in  1  PhiilipM  an  Evidence,  289 
^-294.,  and  the  conclusion  there 


adopted  is,  that  to  questions  tend- 
ing to  the  dc^gradation  of  a  witness 
an  answer  cannot  be  compelled. 
how 
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how  the  account  is  to  be  taken,  and  for  that  purpose  it  1819. 
is  necessary  to  prove  the  contract  under  which  the 
money  was  paid,  and  the  times  and  terms  of  pajrment. 
The  object  of  the  examination  being  legitimate,  the  wit- 
ness, unless  in  a  situation  of  confidence,  must  answer, 
although  he  fixes  third  persons  with  ofiences. 

On  the  former  occasion,  Godfrey  put  himself  on  this  * 
issue,  that  he  was  not  bound  to  answer  any  pari  of  the 
interrogatories ;  his  demurrer  was  overruled ;  but  a  de- 
claration was  inserted  in  .the  order,  indicating  that,  in 
overruling  it,  the  Court  did  not  proceed  on  any  ground 
limiting  the  privilege  to  which  the  client  was  entitled  in 
respect  of  the  confidence  reposed  by  him  in  Godfrey* 
In  these  circumstances  the  present  motion,  which  has 
been  argued  with  great  ability,  comes  before  me.  I 
omit  all  that  has  been  said  on  the  subject  of  new  inter- 
rogatories ;  the  motion  seeks  a  reference  to  the  Master 
to  settle  the  old  interrogatories,  first,  by  expunging  or 
altering  so  much  as  requires  the  witness  to  state  inform*- 
ation  received  from  persons  who,  or  whose  represen- 
tatives, are  not  parties  to  the  cause;  secondly,  by 
expunging  any  other  irrelevant  matter. 

According  to  my  notion  of  any  principle  which  I  am 
to  apply  to  evidence  not  yet  given,  I  cannot  take  on  my- 
self to  say  in  any  case,  but  particularly  in  this,  where  the 
party  would  not  produce  the  instruments,  and  where  he 
put  them  in  the  same  situation  as  if  they  were  lost,  that 
no  information  received  from  any  person,  except  a  party 
or  the  representative  of  a  party,  can  be  evidence. 
Though  not  evidence  by  itself,  it  may  become  evidence 
by  the  testimony  of  another  person;  and  information 
may  become  evidence  by  reason  of  the  character  of  the 
individual  from  whom  it  was  received,  though  neither  a 
party  nor  the  representative  of  a  party. 

VouIL  Q  How 
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1$19»  How  again  (an  I  say  what  will  be  relevant,  unless  the 

^.~\  i.       question  is  one  to  which  the  answer  can  by  no  possibi- 
Pa&khurs^     ^  .  t 

i.  lity  be  relevant,  neither  directly,  nor  in  connection  with 

Ix)wt5n.  other  evidence  ?  It  has  been  argued,  that  it  was  suffi- 
cient for  Mr.  Lchvtcn  to  say,  he  paid  the  money  for  the 
presentation  at  a  time  named,  and  to  refer  to  his  me- 
morandum book  and  check  on  his  banker ;  and  the  time 
and  amount  of  payment  bping  so  ascertained,  that  the 
rest  of  tlie  interrogatories  must  be  expunged.  I  know 
not  whetli^f  ?ucn  is  now  the  rule  of  law,  but  I  know 
that  at  one  penpd  sucH  was  not  the  rule :  but  supposing 
it  tlie  rule  at  law,  how  am  I  to  apply  it  as  the  rule 
m  pq^ity  ?  In  equity,  if  the  witness  thinks  that  the  an- 
swer to  the  interrogatories  will  criminate  him,  he  de- 
rourSj  ana  the  opinion  of  the  Court  is  taken ;  if  he  is 
privileged  l^y  the  privilege  of  his  client,  he  states  that^ 
and  thereon  the  opinion  of  t^e  Courf  miist  be  taken ; 
but  (or  the  Court  or  the  Master  to  declare  prospec- 
tively, in  any  stage  ojf  the  interrogatories,  th^t  such  an 
ansWe^  will  he  given  hy  the  witness  on  his  examination 
as  enables  them  to  say  that  no  ahswer  shquld  be  given, 
is  hnpossibie.  Neither  the  Court  nor  the  Master  can 
know  what  the  answer  will  be  before  It  is  given.  I  can- 
not in  Chancery  pre-suppose  the  answef,  as  I  might, 
sitting  in  the  Court  of  King^s  Bench,  after  the  witness 
has  proceeded  to  a  certain  stage.  This  part  of  the  ap- 
plication, therefore^  is  impracticable. 

Whether  interrogatories  may  be  considered  an  abuse 
ot  the  process  of  the  Court,  I  will  not  say ;  but  it  is  clear 
that  J  cannot  grant  this  motion  according  to  its  terms. 
I  cannot  direct  the  Master  to  settle  these  interrogatories 
upon  the  principle  that  no  information  given  by  persons 
other  than  persons  who,  or  whose  representatives,  are 
parties,  could  be  evidence ;  nor  in  our  course  of  pro- 
ceeding is  it  possible  for  the  Master  to  say,  ab  anie. 
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what  will  be  relevant  or  irrelerant  motter.  If  the  olyeot 
were  to  expunge  the  whole  of  the  interrogatories  re- 
quiring an  answer  as  to  information,  it  might  be  necss- 
s^ry  to  examine  the  common  form. 

Motion  refused  with  costs. 

<^  His  Lordship  doth  not  think  fit  to  make  any  order 
upon  the  said  notice  of  motion,  but  doth  order,  that 
the  said  £•  S.  Go^fr^  do  pay  to  the  PlaindffB  the  cqsI^ 
of  this  application,  to  be  tax^,  &c.f  but  the  Pbinti^ 
are  not  to  file  any  new  interrogatories  for  the  examina- 
Uqu  of  the  said  E.  5,  Go^ej/t  without  the  leave  of  this 
Court/' 

Jl^,  Uh,  B.  1818,  foL  1565. 


Mr«  Go^fgff  en  bit  ^vamination  under  tbenpw  comr  July  32. 
anasion,  having  tgaio  demunred,  the  PlMntiif^  moTad> 
that  cppies  of  su<;h  pf  the  lifterix^tories  to  which  ti9  de^ 
murv^^f  and  oif  hiii  demurrer,  giight  be  delivered  to  the 
d^rbi  i9  Court  for  tbp  partietf 

The  jfttom^Qeneral  and  Mr.  SidebqitQm^  for  tl^e  mo* 
tioid  slated,  tlifit  the  order  proposed  was  in  the  terms  of 
the  arder  mad«  on  the  former  demprrer. 

Sir  Arthur  Piggotiy  Mr.  WrtherM^  and  Mr.  ^ptmce^ 
against  the  motion* 

The  Lord  Chancellor  made  the  order. 

The  entry  in  the  registrar's  book  recites  the  application 
by  the  Plaintiffs'  stating  the  last  order,  <<  That  a  com- 
mission was  issued  in  Trinity  Term  last,  in  pursuance  of 
the  last  order,  which  commission  is  returned,  and  now 

Q  9  remains 
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1819.  remains  with  the  Plaintiffs'  clerk  in  Court ;  that  tlie  said 
witness  having  demurred  to  the  interrogatories,  the 
Plaintiffi  are  desirous  of  having  copies  of  the  demurrer^ 
which  they  cannot  have  without  the  order  of  this  Court, 
publication  not  having  yet  passed ;  and  therefore  it  was 
prayed,  that  the  clerk  in  Court  for  the  Plaintiffi  in  this 
cause,  might  deliver  over  to  tlie  two  senior  six  clerks,  not 
towards  the  -Plaintifi  or  Defendants  in  this  cause,  the 
commission  issued  in  Trinity  Term  last,  for  the  examina^ 
tion  of  the  said  Mr.  E.  &  Qodjrey^  on  the  part  of  the 
Plaintiffs,  with  the  return  thereto ;  and  that  the  said  two 
senior  six  clerks  might  open  the  same,  and  deliver  over 
to  the  clerks  in  Court,  for  the  parties  in  this  cause,  copies 
t>f  such  of  the  interrogatories,  to  which  the  said  E.  S. 
Godfrey  has  demurred  to  answer,  and  of  the  demurrer  or 
demurrers  showing  the  grounds  thereof  respectively ;  and 
that  the  said  two  six  clerks  might  agam  seal  up  the  com- 
mission, with  the  return  thereto,  and  re-deliver  the  same 
to  the  Plaintiffs'  clerk  in  Court,  without  publishing  the 
oonteDts  other  than  delivering  copies  as  aforesaid  : 
Whereupon,  &c.  his  Lordship  doth  order,  that  the 
derk  in  Court  for  the  Plaintiffs  in  this  cause  do  deliver 
over  to  the  two  senior  six  clerks,  not  towards  the  Plain- 
tiffs or  Defendants  in  this  causey  the  commission  issued 
in  Trinity  Term,  for  the  examination  of  Mr.  £•  S.  Gad- 
freif^  on  the  part  of  the  Plaintiffs,  with  the  return  there- 
to :  and  it  is  ordered,  that  the  two  senior  six  clerks  do 
open  the  same,  and  deliver  over  to  the  clerk  in  Court  for 
the  Plaintiffs  in  this  causey  copied  of  the  depositions  and 
demurrers  of  the  witness,  £•  5.  Godfrey ;  but  such  deli- 
very is  not  to  be  considered  as  publication." 

Reg.  Lib.  B.  1818,  fol.  1509. 


The 
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The  demurrer  of  Godfrey  was  set  down  to  be  argued. 
Reg.  Lib.  B.  1818,  fol.  1846.  {a) 


1819. 


(a)  "  26tb  Feb.  26  Car.  2. 
1673-4.  A  bUl  cliarged 
the  suppression  of  Sir  Charles 
Huueif's  will  upoD  all  the  De- 
fendants, and  prayed  a  dis- 
covery. Mr.  King  of  Graif% 
Inn  demurred,  because  all  his 
knowledge  came  as  being 
counsel  with  my  Lady  Htis" 
sejf.  I  overruled  it,  and  or- 
dered him  to  answer,  for  the 
trust  of  a  counsel  does  not 
extend  to  suppression  of  deeds 
or  mns—RoihweU  v.  King.'* 
Lord  NaUinghanC%  MSS. 

''  19th  November,  26  Car.  2. 
1674.  Between  Spencer  and 
LtdirM.  The  Plaintiff  de- 
manded an  annuity,  and  6000/. 
arrears,  and  prayed  to  set 
Slide  a  lease  precedent  for 
security  of  portions  already 
satisfied,  whereof  the  Defend- 
ant was  assignee,  and  that  he 


discover  satisfaction. 
Defendant  pleads  he  knows 
nothing  of  the  satisfaction  but 
as  counsel,  and  demands  judg- 
ment whether  he  should  dis- 
cover. Ordered  to  answer.'' 
Lord  Nottingham's  MSS. 

«  7ih  Julys  27  Car.  2. 1675. 
Between  Harvey  and  Sir  Ro- 
bert Clayton.  The  Plaintiff's 
father  had  mortgaged  several 
lands  in  Leicetterthire,  and 
die  now  Plaintiff  exhibited  a 
biD  against  the  Defendant,  to 


discover  whose  money  it  was 
that  was  tlius  secured,  and 
for  whom  the  Defendant  was 
intrusted.  Hoi  by  answer, 
says,  that  he  was  ready  to  re** 
ceive  his  principal  and  inte- 
rest, and  to  give  the  Plaintiff 
a  discharge,  or  to  continue  it 
longer  upon  payment  of  In- 
terest, if  it  might  be  for  the 
service  of  the  family ;  but  as 
to  discovery  of  the  money  or 
the  trust,  pleads,  that  he  is  a 
scrivener,  and  trusted  with 
men's  estates,  and  demands 
the  judgment  of  the  Court* 
whether  he  shall  be  obliged 
to  discover ;  which  plea  was 
allowed ;  for  it  was  safer  for 
the  Plaintiff  to  be  ignorant  of 
the  trust  than  to  have  notice 
of  it;  but  it  may  be  a  ruin  to . 
the  Defendant,  in  his  trade, 
to  discover  it ;  for  no  man 
hereafter  wilP  employ  him. 
And  what  if  it  be  the  money 
of  a  recusant  convict,  person 
outlawed,  &c  shall  the  debtor 
be  revenged  of  his  creditor, 
and  wound  him  through  the 
sides  of  his  scrivener  ?*'  Lord 
Nottingham's  MSS. 

"  Stanhope  v.  Nott.  To  a 
bill  for  discovery  of  deeds, 
the  Defendant  pleaded,  that 
he  knew  nothing  of  them 
otherwise  than  as  counsel, 
and  that  he  had  them  not: 


Q3 
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Fa&khubbt 
LdwT£K.] 


the  Court  held)  that  it  was 
not  BuflldeDt  tp  plead  that  he 
knew  nothing  but  as  counsel, 
without  devesting  himself  of 
them,  and  disclosing  to  whom 
he  bad  delivered  Uiem;  for, 
otherwise,  deeds  having  be^n 
played  into  the  hands  of  a 
counsel  luight  be  suppressed. 


and  the  party  injdred  lefl 
without  remedy;  the  plea, 
therefore,  was  overruled  per 
Lord  Chancellor,  to  ptandfor 
an  aaswer ;  but  with  liberty 
to  except  as  to  when  and  to 
whom  he  had  delitered  the 
deedB.**    Mr.  Cox's  MS& 


1818. 
May  4. 


BINKS  V.  LORt)  ROKEBY. 


^^N  a  reference  to  inquire^  whether  a  good  tide  eoald 
^^  be  made  to  an  estdte  of  hbout  a  hundred  atld 


The  purchaser 

of  an  estate, 

sold  as  tithe 

free,  cannot  be  •        i  .  *^  i         j 

compelled  to    forty  acres,  purchased  by  one  Carter  at  a  sale  under  a 

S\lihc"Sn^  decree  {a);  by  bis  report,  dated  the  20th  of  December 

terms  of  com-    1815,  the  Master  certified,  that  a  good  title  could  he 

mad%  except  that  the  particulars  of  sale  stated  about 

thirty-two  acres  of  the  estate  to  be  tithe  firee^  whereas  no 

stifficient  etidence  had  been  produced  to  him  of  any  part 

thereof  being  tithe  free. 


pensation; 
out  8 


tan  estate 
of  a  hundred 
and  forty 
acres  bemg 
sold  under  a 
decree,  the 
particulars 
stating  about 
thirty  two 
acres  to  be 


Sir  Samuel  Romilfy  and  Mr.  Heald  now  moved,  that 
the  report  might  be  confirmed,  and  that  it  might  be  fe^ 


noev^ceof  f^^^^  ^^  ^be  Master  to  certify  what  tallowanbe  should  b^ 
exemption       made  in  respect  of  that  part  of  the  estate  described  as 

produced  on     ^^the  free,  but  not  proved  to  be  so. 
the  reference 

of  the  title,  the  Master  was  directed  to  certify  the  proper  amount  of  compensation. 
'  ^  A  purchaser  under  a  decree  for  sale  having  accepted,  and  (on  a  report  pt  an  o^jee- 
tion  to  the  tide,  for  which  compensation  was  ordered.)  returned,  possession,  must  pny 
interest  on  the  purchase  money,  from  the  time  at  which  he  took,  or  at  which  a  title 
was  shown  under  which  he  might  have  uMy  taken,  possession,  and  is  entitled  to  an 
allowance  for  prior,  not  for  subsequent,  deterioration  of  the  estate. 


(a)  See  Binki  y.  Lord  Bokefy,  2  Madd.  897. 


Mr. 
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Mr.  lieil  and  Mr.  Shadwell^  against  tlie  motion. 

It  is  now  settled  by  the  decision  of  this  Court,  in 
Kei'  V.  Clobenf  {a\  that  the  purchase^:  of  an  ^sta^e  de- 
scribed as  tithe  free,  cannot  be  compelled  to  tak^  it  sub- 
ject to  tithe  upon  terms  of  compensation.  There  is  no 
principle  by  which  compensation  qm  be  ascertained: 
the  party  purchased  an  exemption  from  litigation.  In 
Forteblao)  v.  Shirley^  much  discussed  before  your  Lord- 
ship, it  appeared  that  the  estate  was  subject  to  the  re- 
pairs of  the  chancel  of  the  parish  church ;  the  parties 
agreed  to  accept  an  indemnity,  settled  by  an  arbitrator; 
but  the  Court  refused  to  allow  interest,  holding  the  pur- 
chaser justified  in  declining  to  take  possession  while  the 
title  was  in  dispute.  It  was  not  necessary  to  except  to 
the  report,  the  blemish  being  apparent  on  the  lace  of  it. 

Sir  Samuel  Romilly  in  reply. 

The  reasoning  in  Ker  v.  Clohery  is  inapplicable  to  this 
case.  Can  the  purchaser,  acknowledging  that  he  pur- 
chased three-iburths  of  the  estate  subject  to  IjtigatioQt 
iosist  that  the  addition  of  less  than  one-fourth  not,  as  it 
is  described  to  be,  exempt  from  litigation,  entitles  him 
to  renounce  the  whole  contract?  He  knew  that  the  far 
larger  part  of  the  estate  was  liable  to  tithe. 

The  Lord  Chancellor. 

Where  an  estate  sold  as  tithe  fre^  is  subject  to  (ith^j 
the  Court  will  not  compel  the  vendee  to  perform  th^ 
contract  on  terms  of  compensation;  but  here,  aa  I 
nnderstand,  the  estate  of  about  a  hundred  and  fbrty 

acr^  was  described'  as  subject  to  tithe,  ekcept  thirty-two 
acres.     I  am  of  opinion  that  the  principle  which  pro- 

(a)  Stated  SugderC^  Law  of  Vendors,  p.  251.,  where  the  cases  are 
coDocted. 

Q4  tecto 
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1816.        tects  the  vendee  in  the  former  cases,  is  not  applicable  to 
such  a  case,  (a) 

<^  This  Court  doth  order,  that  the  said  Master's  said 
report,  dated  the  20th  day  of  December  1815,  be  con- 
firmed, and  that  it  be  referred  back  to  the  said  Master  . 
to  inquire  and  certify  what  allowance  is  fit  and  proper 
to  be  made  to  Mr.  IL  Carter^  the  purchaser  of  the  said 
estate,  in  respect  of  that  part  of  the  said  estate,  contain- 
ing about  thirty-two  acre^  of  land,  stated  to  be  tithe  free, 
but  in  respect  of  which  the  said  Master,  by  his  said  re- 
port, certified,  that  no  sufficient  evidence  had  been 
produced  before  him,  of  any  part  thereof  being  tithe 
free ;  and  it  is  ordered,  that  it  be  referred  to  the  said 
Master  to  settle  the  conveyance  of  the  said  estate,  in 
case  the  parties  differ  about  the  same."  &c. 

Reg.  Lib.  A.  1817,  fol.  1070. 


'^^  «^.  On  this  day  the  Plaintiffs  moved  that  Carter  might 

on  or  before  the  10th  of  August  next  pay  into  the  bank 
6334/.  135.,  being  the  amount  of  the  purchnse-monev  of 
the  estate,  after  deducting  315/.  7^.^  allowed  by  way  of 

OntheMacof       (^)  ^^^^  ^'  lioyd,  July  good  title,  and  that  the  estate  is 

uiesuteas        16.18.1818.     On  an  appli-  tithefree,the  question  whether 

tithe  free,  die    cation  for  a  reference  to  the  tithe  free  is  not  a  question  of 

tiber  tithefree    Master  to  certify  whetiier  a  title ;  but  a  question,  whether 

if  not  a  que»-     good  titie  could  be  made  to  the  estate  held  by  a  good  title 

tion  of  tide.      ^^^  ^^^^  g^ij^  and  whether  is  held  free  from  tithe:  if  the 

it  was  subject  to  tithe,  the  purchase  were  of  lands  and  of 

Lord  Chancellor    observed,  tithes,  then  the  matter  of  tithe 

that  whether  an  estate  is  free  would  be  matter  of  title ;  but 

from,or8ubjectto,  tithe,  isno  in  a  purchase  of  lands  free 

question  of  title;  when  a  ven-  from'  tithe,  the  tithe  is  not 

dor,  represents  that  he  has  a  matter  of  titie,  but  of  fact. 

compensation 
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compensation  for  the  tithes  of  thirty-two  acres,  and  also        1818. 
1804&  Gs.^  the  amount  of  interest  from  the  31st  Novem" 
her  1812  to  the  10th  of  August  1818. 

Sir  Samuel  BomiUy  and  Mr.  Heald^  for  the  motion, 
insisted  on  possession  taken  by  the  purchaser. 

Mr.  Hart  and  Mr.  SkadxceU  opposed  the  motion,  on 
the  ground  that  the  purchaser  had  taken  possession  sub- 
ject to  inquiry  into  the  title,  and  had  ab^doned  it 
on  the  Master's  report  that  the  whole  estate  was  liable 
to  tithe ;  and  they  claimed  a  deduction  for  deterioration 
of  the  estate  since  the  purchaser  quitted  possession. 

The  Lord' Chancellor. 

There  seems  little  reason  to  doubt  that  the  rendor 
will  eventually  obtain  both  a  compensation  for  a  sup- 
posed liability  of  part  of  this  estate  to  tithe,  and  also  the 
advantage  of  the  fact  that  it  is  not  liable.  I  mention 
that  for  the  sake  of  the  observation,  that  if  this  had  been 
a  case  in  which  the  greater  part  of  the  lands  sold  had 
be^  subject  to  tithe,  I  should  not  have  followed  the 
doctrine  that  the  purchaser  of  an  estate  described  as 
exempt  from  tithe,  shall  be  compelled  to  take  it  sub- 
ject to  tithe;  but  here  only  a  small  part  was  de- 
scribed as  exempt;  and  the  fourth  condition  of  sale 
expressly  stipulates,  that  errors  in  description  shall  not 
vitiate  the  sale.  I  was,  therefore,  of  opinion,  that  the 
purchaser  must  accept  the  estate. 

With  regard  to  possession,  the  purchaser  was  not  to 
take  possession  till  he  had  paid  the  purchase-money,  and 
that  condition  of  payment  could  not  be  performed  unless, 
prior  to  the  time  appointed  for  giving  possession,  the 
vendor  could  show  a  title  under  which  the  purchaser 

would 


«*6  CASES  IN  CkANCERV. 

I8i8«        would  be  fiaib  in  taking  possession  and  paying  his  pur- 
Binm*        chase-money.  The  case  therefore  requires,  that  it  should 
V.  be  ascertained  when  a  good  title  could  be  made;  for, 

i>.  ocsBT*  ^j^hQu^  ^j^(^  ^j^g  purchaser  was  not  bound  to  take  pos- 
session. That  might  raise  another  question ;  whether, 
by  taking  possession  which  he  wad  not  bound  tb  take,  he 
waived  objections  to  the  contract.  If  he  ultimately  ob- 
tains ft  title,  he  must  be  considered,  by  relation,  as  in 
possession,  Utlder  that  title,  from  the  time  at  which  he 
took  possession,  and  from  that  time  must  be  understood 
to  say,  that  if  he  could  hereafter  have  a  title  made  to 
him,  he  was  to  be  considered  as  in  possession,  and 
must  receive  the  rents  and  profits,  and  account  for  In- 
terest on  the  purchase-money.  But  the  fact  of  possession 
must  be  investigated ;  and  it  is  for  those  who  sell,  under- 
taking that  the  purchaser  nn'ght  have  possession  at 
Candlemas^  to  show  that  they  were  in  a  condition  thea 
to  give  possession.  In  that  case  he  must  pay  interest 
from  the  time  at  which  he  took  possession,  and  even  for 
the  time  during  which  he  returned  the  possession. 

The  purchaser  must  pay  into  Court  the  purchase- 
money,  and  the  Master  must  inquire  when  he  took  pos* 
session ;  or  if  he  did  not  take  possession,  when  it  ap- 
peared by  the  abstract  that  he  had  a  title,  in  respect  of 
which  he  might  take  possession ;  and  I  reserve  the  con- 
sideration of  interest  till  the  report.  Those  inquiries 
will  go  far  towards  determining  what  is  to  be  done  in 
respect  of  deterioration.  For,  as  to  deterioration  aftei^ 
he  took  possession,  or  after  there  was  a  title  under  which 
he  might  take  possession,  the  purchaser  cannot  have  an 
allowance  in  respect  of  that ;  but  for  deterioration  before 
he  took  possession,  or  before  ihere  was  a  title  under 
which  he  could  take  possession,  he  is  entitled  to  an  al- 
lowance. I  therefore  reserve  also  the  consideration  of  al- 
lowance for  deterioration  till  after  the  report. 

"His 
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*<  His  Lordship  doth  order,  that  R.  Carter^  the  purr  1818. 
chaser  of  the  premises  in  the  said  Master's  report  nien<r 
tioned,  do,  on  or  before  the  1 8th  day  of  August  next, 
pay  the  sum  of  G334/.  135."  into  the  bank  in  the  name  of 
the  accountant-general,  to  be  laid  out,  Sec.;  and  it  is 
ordered,  that  it  be  referred  to  the  said  Master  to  in(]uire 
and  state  to  the  Court,  whether  the  said  JR.  Carter  ever 
took  possession  of  the  estates  and  premises  so  purchased 
by  him,  and  if  he  did,  when  he  so  took  possession ;  and, 
in  case  the  said  Master  shall  find' that  he  did  not,  then  he 
is  to  inquire  and  state  to  the  Court,  when  he  might  have 
taken  such  possession,  it  appearing  that  a  good  title 
could  be  made.  And  his  Lordship  doth  reserve  the  con- 
dderation  as  to  the  question  of  interest  upon  the  said 
purchase-money,  and  also  as  to  any  sum  which  ought  or 
ought  not  to  be  allowed  in  respect  of  any  deterioration 
of  the  said  premises,  until  after  the  said  Master  shall  have 
made  his  report;  and,  upon  payment  of  the  said  sum  of 
6S34/.  13^.  into  the  bank  as  aforesaid,  it  is  ordered,  that 
the  silid  iZ.  Carter  be  let  into  possession  of  the  said  pur- 
chased premises,  in  case  it  shall  appear  he  is  not  already 
in  possession  thereof,  and  into  the  receipt  of  the  rents 
and  profits  thereof,  from  Midsummer-day  last ;  and  the 
said  bank-annuities,  hereinbefore  directed  to  be  purchas- 
ed, are  not  to  be  transferred  or  disposed  of  without  no- 
tice to  the  said  iZ.  Carter^  the  purchaser. 

Reg.  Lib.  A.  1817,  fol.  1668. 


1818. 


May  4. 

PROTHEROE  v.  FORMAN.  1819. 

May  22.  24. 
npHE  bill  stated,  that  the  Plaintifii  Sir  Henry  Pro-  injunction  to 

"^   tkerocy  bavins  been  in  partnership  with  one  Robert  *f*y  ®^**"'.„ 
'  °  ^  '^  tion,  on  a  bill 

Jones^  in  a  colliery,  held  under  a  lease  for  twenty-one  filed  after  a 


FOAMAN. 
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1818.        years  from  1809,  carried  on  under  the  firm  of  the  Pen 
Faothxrob    ^^^  ^^'  Company i  in  July  1812,  it  was  agreed  that  the 
V,  Plaintiff  should  be  no  longer  interested  therein,  and  that 

Jones  should  pay  to  him  an  annual  rent  of  400/. ;  and  in 
May  1814,  the  Plaintiff  agi*eed  to  let  his  interest  in  the 
colliery,  during  the  remainder  of  the  term,  to  Jones  and 
Hopkin  Perkins,  for  a  like  rent ;  that  the  Plaintiff  had 
not  retained  any  interest  in  the  business  since  c/u/^  1812; 
and  in  March  or  April  1812,  the  Plaintiff,  having 
reason  to  think  that  Jones  had  accepted  bills  in  the 
name  of  the  partnership  for  bis  own  use,  sent  to  Horn'- 
fray^  Mo^idge,  and  Co.,  the  bankers  employed  by  the 
partnership,  a  written  notice  not  to  discount  or  pay  any 
bills  or  drafts  of  Jones  on  account  of  the  Pen  Van  Coal 
Company :  that  in  October  1813,  the  partnership  of 
Homfrayy  Moggridge,  and  Co.  was  dissolved,  and  the 
Defendants,  who  were  partners  therein,  succeeded  to  the 
shares  of  the  retiring  partners. 

The  bill  farther  stated,  that  in  January  1815,  a  de- 
mand was  made  by  the  Defendants  against  the  Plaintifl^ 
in  the  character  of  a  partner  in  the  Pen  Fan  Coal  Com-- 
pany,  for  the  payment  of  certain  bills  of  exchange 
alleged  to  have  been  drawn  or  indorsed  by  Jones  in 
the  name  of  the  Pen  Van  Coal  Company,  in  June,  July, 
and  August,  1814 ;  and  in  March  following,  the  Defend- 
ants brought  an  action  against  the  Plaintiff  and  the 
partners  in  the  Pen  Van  Coal  Company,  and  obtained 
judgment. 

The  bill,  alleging  that  the  bills  were  not  drawn  or 
indorsed  for  any  purposes  relating  to  the  Company,  but 
for  (he  private  advantage  of  Jones,  and  that  the  Defend- 
ants, when  they  discounted  the  bills,  knew  that  they 
were  not  for  the  use  of  the  Company,  and  that  the 
Plaintiff  was  no  longer  a  partner,  charged,  that  by  a 

letter 
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letter  in  the  custody  of  the  Defendants,  of  the  2Sd  1818. 
March  1812,  which  reached  the  hands  of  William  Fo- 
ihergillf  who  then  was,  and  still  continued,  the  chief 
derk  of  Homfray^  M(^gridge^  and  Co.  and  of  the  De- 
fendants, the  Plaintiff  gave  notice  to  Homfray^  Mog" 
gridg€j  and  Co.  that  he  would  not  be  responsible  for  any 
Inlls  drawn  or  accepted  by  Jones  in  the  name  of  the  Pen 
Van  Coal  Company  \  and  that  the  Plaintiff,  though  resi- 
dent within  four  miles  of  the  town  of  Newport,  where 
the  business  of  the  Defendants  is  carried  on,  never  re- 
ceived any  intimation  of  the  bills  till  March  1815,  Jones 
having  become  bankrupt  in  October  1814. 

The  biU  prayed  an  injunction  against  issuing  execu- 
tion upon  the  judgment  obtained,  or  commencing  or 
prosecuting  any  action  or  other  proceedings  at  law 
against  the  Plaintiff  upon  the  judgment,  or  upon  any  of 
the  bills  drawn  or  indorsed  hy  Jones  in  the  name  of  the 
Pen  Van  Coal  Company^  and  that  they  might  be  decreed 
to  deliver  up  the  bills  to  the  Plaintiff,  or  otherwise  to 
indemnify  him  against  all  actions  and  demands  upon 
them. 

The  answer  stated,  that  the  Defendant,  Forman^  was 
not  a  partner  in  the  former  firm  of  Horn/ray^  Mcggridge^ 
and  Co.;  denied  knowledge  or  belief  that  the  Plaintiff 
had  retired  from  the  Pen  Van  Coal  Company  in  Jiify 
1814;  stated,  that  a  demand  of  the  amount  of  the  bills 
from  the  plaintiff  was  made  in  Noroember  and  December 
1815,  and  an  action  commenced  by  the  Defendants  in 
March  1816;  denied  knowledge  or  belief  in  themselves 
or  W.  FothergiU  that  the  bills  were  drawn  or  indorsed 
for  any  purposes  unconnected  with  the  Coal  Company; 
the  Defendants  having  been  informed  by  Jones,  and  be- 
lieving that  they  were  drawn  for  the  purposes  of  the 

Company, 
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181 3.       Company,  and  that  all  the  money  advanced  on  them  was 
Pi^^^i?     applied  fox  those  purposes. 


b. 

FORMAN. 


The  answer  also  denied,  that,  at  the  time  of  discount- 
ing the  bill?,  the  Defendants  had  notice  that  the  Plain- 
tiff had  retired  from  the  partnership;  admitted  letters 
received  by  William  Fothergill  frpm  the  Plaintiff  in 
April  1812,  requiting  that  Homfrajf^  MoggridgCj  and 
Co.  would  neither  pay  nor  discount  any  bills  on  account 
of  the  Pen  Van  Coal  Company^  without  previous  advice 
to  him ;  but  stated,  that  the  Defendants  were  first  in- 
formed of  such  letters  in  January  or  Fehrmrjf  1815; 
and  that  about  Christmas  1812,  Joties  assured  William 
Fothergill^  that  he  had  remonstrated  with  the  Plaintiff 
on  the  subject  of  the  notice,  and  had  satisfied  him  that 
the  Pen  Van  Coal  Company  could  not  go  on  without 
discounts,  and  that  the  Plaintiff  had  authorised  him  to 
communicate  that  to  William  Fothergill. 

The  Plaintiff  now  showed  cause  against  dissolving  the 
iiyunction  which  had  been  obtained  for  want  of  answer. 

The  Solicitor^General  and  Mr.  Wilbraham^  in  support 
of  the  injunction. 

On  the  merits,  the  Defendants  afe  hot  entitled  to  re- 
cover fVom  the  Plaintiff  the  amount  of  bills  of  exchange 
aeoepted  in  the  partnership  name,  by  a  person  with  whom 
he  had  ceased  to  be  a  partner,  and  afler 'express  notice 
to  the  Defendants,  that  the  Plaintiff  would  not  be  respon- 
sible for  such  bills.    Lord  Gallamay  v.  Matkew.  (a) 

The  judgment  at  law  was  recovered  by  default;  the 
action  having  been  commenced  in  March  1815»  the 
judgment  was  signed  in  the  same  month.    However  re- 

(a)  10  East,  264. 

luctant 
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luctaat  a  court  of  equity  may  be  to  interfere  after  a  ver-        1818. 
diet,  yet,  where  the  justice  of  the  case  is  clear,  and  the    p  '^^^^  ' 
merits  have  not  been  examined  at  law,  nor  submitted  to      _    t^. 
the  opinion  of  a  jury,  relief  will  i^pt  be  denied*  On  that 
point,  the  dicta  of  Sir  Joseph  JekyUy  in  the  Countess  of 
Gainsborough  y.  Gifford  [a\  are  express. 

Sir  Samud  Bomilbf  and  Mr.  Tresl^ve^  against  tb^  mo- 
tion. 

Where  a  piirty  has  no  defence  to  an  fiction  on  a  bill 
of  exchange,  except  from  circumstances  in  the  know- 
ledge of  the  Plaintiff  at  law,  this  Court  will  not  enter- 
lain  a  bill  for  discovery  after  judgment,  tn  Manning  v. 
Mestaer^  in  which  Lord  tlldon  iand  Sir  Samuel  Romilfy 
were  counsel,  (precisely  analogous  to  th^  Jires^nt  case,) 
me  Plaintiff  in  equity  alleged,  that  circumstarices  in  the 
knowlege  of  the  Defendant  in  equity  would  have  afforded 
a  defence ;  but  (.ord  Thurlow  decided  that  there  having 
been  judgment  at  law,  this  Court  would  not  interfere. 
If  the  judgment  in  this  case  were  by  default,  of  which  no 
evidence  is  produced,  it  would  still  be  most  mischievous, 
and  contrary  to  tlie  practice,  to  permit  the  Defendant  to 
obtain  an  examination  oh  interrogatories  in  this  Coiirt. 

It  is,  at  least,  extremely  doubtful  whether  at  kw  a 
partner  can  protect  himself,  as  this  Plaintiff  seekd, 
against  liability  on  the  securities  in  the  partnership  name. 

The  Lord  Chancellor. 

Thid  is  ifc  case  of  great  importance  to  the  practice  of 
the  Court.  It  is  stated  that  here  is  an  accidental  and 
unfortunate  judgment  by  default;  but  that  judgment  was 
safierod  by  default  is  shown  in  such  a  way  that  I  cannot 


(a)  9  F.  W.  484, 

t^ke 
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1818.  take  much  notice  of  it.  No  circumstances  are  confessed 
in  the  answer,  or  in  any  way  established,  from  which  it 
V,  ""  can  be  collected  that  the  judgment  was  not  deliberate. 
FoBMAN.  If  ^  Defendant  has  a  good  legal  defence,  but  the  matter 
has  not  been  tried  at  law,  it  becomes  a  very  serious 
question,  whether  a  party,  who,  being  competent,  does 
not  choose  to  defend  himself  at  law,  can  come  into  equity, 
and  change  the  jurisdiction.  Consider  the  effect  of  that: 
he  might  not  have  succeeded  in  his  defence  at  law ;  but, 
by  coming  into  equity,  he  secures  so  much  additional 
time. 

The  case  of  the  Countess  o(  Gainsborough  v.  Giffbrd{a) 
proves  nothing,  except  from  the  dicta  of  Sir  Joseph  JekyU; 
because  the  party  who  brought  the  action  for  the  price 
of  the  shares,  not  having  deducted  from  the  sum  which 
the  Countess  was  to  pay,  the  money  for  which  he  had 
sold  them,  it  was  clear  that  she  was  intitled  to  be  relieved 
from  so  much  of  the  amount  which  he  had  recovered  at 
law. 

,  Sir  Joseph  JekyU  says,  —  "I  agree  the  Court  ought  to 
be  very  tender  hqw  they  hMp  any  Defendant  after  a  trial 
at  law,  in  a  matter  where  such  Defendant  had  an  oppor- 
tunity to  defend  himself.  But  still  such  cases  there  are, 
in  which  equity  will  relieve  after  a  verdict,  in  a  matter 
where  the  Defendant  at  law  might  properly  have  de- 
fended himself :  as,  if  the  Plaintiff  at  law  recovers  a  debt 
against  the  Defendant,  and  the  Defendant  afterwards 
finds  a  receipt,  under  the  Plaintiff's  own  hand,  for  the  very 
money  in  questiqn.  Here  the  Plaintiff  recovered  a  ver- 
dict against  conscience^  and  though  the  receipt  were  in  the 
Defendant's  own  custody,  yet  he  not  being  then  apprised 
of  it,  seems  entitled  to  the  aid  of  equity,  it  being  against 
conscience  that  the  Plaintiff  should  be  twice  paid  the 

(a)  %P  W.  A%\. 

same 
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same  debt;  so  if  the  Plaintiflfs  own  book  appeared  to  1818. 

be   crossed,  and  the  money  paid  before   the  action  p^^'  - " 

brought."  (a)  *,^** 


FoBXAir. 


Sir  Joseph  Jeiyll  here  takes,  as  a  circamstanoe^  that 
the  Defendant  at  law  was  not  apprised  that  he  had  such 
a  receipt  in  his  custody ;  even  if  given  to  himself  be 
might  not  be  apprised  that  it  was  in  his  custody,  bat  he 
most  have  known  that  it  had  been  given ;  and  then  the 
question  would  have  been,  whether  he  should  not  have 
filed  a  bill  praying  an  injunction  till  discovery,  and  then 
have  gone  to  law?  That  would  have  been  so^  unless  the 
Defendant  at  law  was  not  himself  the  person  who  paid 
the  moneyt  but  represented  some  one  by  whom  it  was 
paid ;  in  which  case  the  fiict  would  not  be  in  his  own 
knowledge,  (b) 

I  have  some  recollection,  and  may  find  a  note^  of 
Matming  v.  Mestaer.  Lord  Thurlcfm  was  very  te- 
nacious of  the  doctrine,  that  a  party  who  had  an  oppoi^ 
tonity  of  trial  at  law,  and  would  not  avail  himself  of  it^ 
could  not  come  here.  If  the  Court  would  allow  that  in 
any  case^  at  least  the  case  should  be  extremely  clear. 
Where  a  question  depends  on  papers  the  existence  of 
which  the  Defendant  at  law  knew,  and  by  which  he 
might  have  explained  the  fact,  that  perhaps  is  not  so 
dear  a  case^  that  the  Court  will  interfere. 

(o)  S  P.  W.  495. 

(h)**Dedforougk'^.Adtardi  plea  of  nUmi^  exor*  which 

Fdruary  24.      26  Car.  2.  was  dismissed^  because  tliis 

167$.  The  Plaintiff  exhibited  plea  must  needs  be  contrary 

a  bill  to  be  relieved  against  a  to   his   own    knowledge.^'— 

verdict  and  judgment  at  law,  Lord  Naitingham*^  MSS. 
obtamed  against  him  upon  a 

Vol.  IL  R                                The 
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Hie  oaae  having  beeA  agaiA  mentioned,  the  Lord 
Chancellor  intimated  that  he  remained  of  opinion  that 
th6  question  was  legal ;  that  the  Plaintiff  had  shown 
no  title  to  relief  in  equity,  and  that  he  could  not  have 
sv^eeeded  at  law» 


Me^  84. 


77ie  Lord  Chancellor. 

I  have  read  the  papers  again>  add  my  dedded  opinion 
18}  that  the  injunction  must  be  dissolved. 
Injutiction  dissolved,  (a) 

Reg.  Lib«  B.  1B18,  ibL  1164. 


Injunction  to 
itay  execu- 
tion, or  sale 
under  execu- 
tion; when 
granted. 


(A)  Bfee  fiifotuiffZ/vi  VkariSi 
Bunh.  175.  Hankey  v.  Ver- 
non,  2  CoXf  12.  Chennel  v. 
Churchman,  3  Bro*  C.  C«  16  n. 
Withal  V.  Liley,  Forr.  94f. 
Keniington  v.  White,  3  Price, 
169.  Whitmore  V.  Thtifnioti, 
5  Price,  ^Sl.  FUd\iBeau^ 
mont,  antCf  vol.  1*  SOi«  '*  In 
Rofvoe  v.  Wood,  Michaelmas 
1816,  the  Lord  Chancellor 
said,  In  general  an  injdnction 
IS  nev^r  granted  to  stay  exe- 
ctition,  except  fbr  ivant  ef 
appearance  or  -answer;  the 
parties  ought  to  have  applied 
sooner,  and  it  would  be  ex- 
tremely mischievous  to  grant 
the  writ  in  favour  of  persons 
who  have  laih  by  so  long. 
An  injunction*  is  -not  granted  . 
to  stay  the  sheriff  frotn  sell- 
ing property  taken  urider  aii 
execution,  ilnless  it  had  beeh 


previoiiriy  dbtained  against 
the  Defendant  ta  stajr  exe- 
cution ;  and  the  sheriff  thus 
enjoined  must  sell  under  sub- 
sequent executions,  unless 
the  Plaintiff  will  indemnify 
him.  In  a  special  casei  an 
injunction  to  stay  execution 
has  been  obtained  on  affida- 
vit, as  where  a  warrant  of  at- 
torney had  been  obtained  by 
fraud. 

Mr.  Bell  mentioned  a  case 
df  Mootham  v.  WaskeUt  in 
which  a  warrant  of  attorney 
having  been  fraudulently  ob- 
tained, execution  was  stayed 
by  injunction."  From  Mr. 
Merivale's  Notes;  and  see 
S  Maddoek,  Prindples  and 
Practice  of  Chancery,  191. 
132.  Lord  CouHenejfv.  God-' 
Bchalli  9  Ves.  478.  Annette^ 
V.  Reekes^  8  Mer.  226.  it. 
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1818. 
BROWN  V.  PETRE.  j^^  ^^ 

npHE  biH  stated^  that  by  a  lease  of  the  1st  of  June  a  lessee  for 

-■•  1768,  Lady  Siokrton  demited  to  C.  Haddffckf  her  yw"  deter- 
«  .  jmnableon 

executors,  &c.,  an  estate  m  the  county  of  Lancaster^  for  lives,  haying 

ninety-nine  years,  if  John  Aspinal  of  Darweth  then  aged  P**^  ^  **** 
sixty  years^  William  Aspinal  of  Blackburn,  then   aged  during  a  dis- 
eighteen  years,  and  John  Aspinal  of  Salenbury,  then  aged  ^e  U^|*^^- 
fiRy  years»  or  any  of  them,  should  90  long  live,  subject  gue  vie,  who 
to  a  yearly  rent  of  ih  ;  that  the  term  became  vested^  on  j^^y  y^ 
the  3d  of  November  1784,  in  Henry  BrcAOHy  and,  after  absent  from 
his  death,  in  March  IS  15,  in  the  Plaintifis;  the  rever-  was  alive^'and 
sion,  subject  to  the  terra,  being  vested  in  George  Petre,  ?J^*^^^* 
the  Defendant;  that  John  Aspinal  of  Darmen  died  in  vancedrent 
1785,   and  Jokn  Aspinal  of  SaUnbmy,  in    1782,  and  Jtt^oiS 
Wmiam  Aspinal  was,  at  the  Spring  assizes  for  the  county  hill  by  the 
ofLMneasUrf  in  1 787»  convicted  of  stealings  and  sentenced  ^^^  those" 
to  transportation  for  fourteen  years,  and  was  accordingly  payments,  a 
transported  to  New  South  Wales,  and  had  ever  since  been  examine  wit- 
resident  in  that  colony  ;  that  in  1795,  J.  Harper,  recei-  "•'*®*^ 
vcr  of  tlie  rents  of  the  late  Lord  Petre,  in  whom  the  re-  ceUui  ^  vie 
version  of  the  premises  was  then  vested,  represented  to  j^^^^''" 
Hnry  Brown  that,  by  the  statute  19  Car.  2*  c.  6.  Lord  plaintiff  pay- 
Peire  was  entitled  to  the  possession  of  the  estate  William  ^  ^J^^**^ 

Aspinal  not  having  been  in  England  for  many  years,  and  a°d  accruiitt 
,       «  ij  .      J.  1         1       L  J  .      payments  of 

that  Brawn  would  be  dispossessed,  unless  he  agreed  to  the  advanced 

pay  to  Lord  Petre  twenty  guineas  a-year ;  that  Bro^am,  J^V^^  ^^ 

being  ignorant  of  the  law,  and  not  having  any  evidence  customed  to 

that  William  Aspinal  was  then  living,  paid  twenty  gui-  P*^" 

neas  a-year  for  the  premises,  during  about  ten  years, 

when  Harper  insisted  that  he  should  pay  forty  guineas 

a-year;  and  Brown,  not  being  able  to  prove  the  life  of 

William  Aspinal,  paid  one  half  year's  rent  at  that  rate ; 

bat  finding  then  that  William  Aspinal  was  alive,  refused 

to  make  any  further  payments  :  that  it  appeared  by  the 

R  2  register 
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1818.  register  kept  at  the  office  of  the  Secretary  of  States  that, 
at  the  last  muster,  made  in  August  1S06,  William  Aspi^ 
nal  was  living  in  New  South  fVales,  as  a  free  British  set- 
tler, and,  from  the  statement  ofpersons  arrived  from  that 
place,  that  he  continued  living  in  1808. 

The  bill  then  stated  correspondence  between  the  soli- 
citors of  the  parties,  containing  various  proposals  for  a&- 
certainbg  the  sum  to  be  paid  by  Brawn,  on  account  of 
rent  of  the  premises,  since  Michaelmas  1805,  (the  De- 
fendant claiming  40/.  per  annumf  to  1810,  and,  from  that 
time,  79/.  105.  per  annumj)  but  without  effecting  any  con- 
clusive arrangement. 

The  bill,  alleging  the  death  o( Henry  Brcwn^  in  1815, 
that  the  Plaintifis  were  his  administrators  with  the  wiU 
annexed,  and  that  it  appeared,  by  a  certificate  of  persons 
resident  in  Nem  South  Wales,  dated  the  13  th  oi  March 
1816,  that  William  Aspinal  was  then  alive,  prayed  an 
account  of  the  sums  of  mpney  which  the  Defendant,  or 
any  person  by  his  order,  &c  had  received  from  Henry 
Broom,  on  account  of  rents  of  the  premises  by  virtue  of 
the  lease,  and  that  he  might  be  decreed  to  pay  what 
should  appear  due,  and  that  the  Plaintiffs  might  be  de- 
clared entitled  to  remain  in  quiet  and  peaceable  posses- 
sion of  the  premises,  at  the  rent  specified  in  the  leasee  for 
the  residue  of  the  term,  if  William  Aspinal  tAkovXd  so  long 
live,  and  that  the  Plaintifis  might  have  a  commission  or 
commissions  for  the  examination  of  witnesses  in  New 
South  Wales,  and  elsewhere^  beyond  the  seas,  to  prov^ 
that  the  William  Aspinal  who  was  living  in  New  South 
Wales  is  still  living,  and  that  he  is  the  William  Aspinal 
named  in  the  lease. 

The  Defendant,  by  his  answer,  insisted,  that  there  was 
no  regular  authenticated  document  to  proves  that  the 

WiUiam 
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William  Aspinal  living  in  New  South  Wales  is  the  nomi- 
nee in  the  lease;  and  that  under  the  statute  19  Car.  2. 
c  6.  he  was  entitled  to  the  possession  of  the  premises, 
and  claimed  the  like  benefit  at  the  hearing  of  the  cause, 
as  if  he  had  pleaded  the  statute  in  bar. 

Sir  Samuel  BomiUy  and  Mr.  Danodesfooell  having,  on  a 
former  day,  in  behalf  of  the  Plaintifl^  moved  for  a  com- 
mission to  examine  witnesses,  on  affidavits  of  the  identity 
of  the  nominee  in  the  lease,  and  William  Aspinal  resi- 
dent in  Nem  South  Wales,  the  Lord  Chancellor  now  gavQ 
judgment 

The  Lord  Chancsllor. 

On  this  application,  the  question  is,  whether  a  commis- 
lion  should  be  issued  for  the  examination  of  witnesses  to  as- 
certain, whether  a  person  who  was  some  years  ago  trans- 
ported to  New  South  Wales,  and  lately  living  there,  is  still 
alive,  and  if  the  commission  should  be  issued,  on  what 
terms?  That  a  commission  must  be  issued,  it  is  impossible 
to  doubt  The  statute  (a)  declares,  that  if  persons  for 
whose  lives  ^estates  have  been  granted,  shall  remain  be-' 
yond  the  seas,  or  elsewhere  absent  themselves  in  this 
realm,  by  the  space  of  seven  years  together,  and  no  suf- 
ficient proof  be  made  of  their  lives,  in  any  action  com- 
menced for  recovery  of  such  tenements  by  the  lessors  or 
reversioners,  ihey  shall  be  accounted  dead,  and  the 
judge  shall  direct  the  jury  to  give  their  verdict  accor- 
dingly. It  seems  to  me,  that  both  at  law  and  in  equity, 
where  it  is  necessary  to  produce  sufficient  proof,  that  the 
cestui  que  vie  is  alive,  the  party  would  be  entitled  to  ob- 
tain that  proof  by  the  means  open  to  every  other  De- 
fendant, and  in  course  by  a  commission  for  the  exa- 
mination of  witnesses.  The  statute  also  provides  (d),  that 

(a)  19  Car.  2.  c.  6.  s.  3.  "  (6)  Sect*  4.  5. 

RS  if 
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1818.  if  there  is  an  eviction  of  the  tenement  by  virtue  of  the 
act,  and  it  afterwards  appears  in  proof,  that  the  cesttii 
que  vie  was  living  at  the  time  of  the  eviction,  the  persons 
entitled  to  the  estate,  while  his  life  subsists,  may,  by  the 
means  prescribed,  recover  the  profits  of  the  land  during 
their  dispossession;  and  that,  whether  the  action  is  brought 
during  the  life  of  the  eestui  que  wV,  or  after  his  death.      ^ 

This  case  presents  the  peculiarity  that,  at  a  particular 
period,  when  th*  parties  differed  on  the  fact,  whether 
AspiwdmBA  living  or  dead,  they  came  to  an  agreement  by 
which  the  rent  was  raised  from  twenty  shillings  to  twen* 
ty  guineas,  and,  at  a  subsequent  period,  from  twenty 
guineas  to  42/.  If  the  cestui  que  vie  Is  alive^  in  jiistice, 
the  estate  oygbt  to  have  been  held  at  the  rent  reserved ; 
but  a  difficulty  in  recovering  the  amount  paid  beyond 
that  rent  will  be  created  by  the  dispute  whtftber  he  was 
livbg ;  and  it  seems  fair  that  the  Plaintiffshould  continue 
to  pay  the  ^2Lper  annnm  (not  7^^*  lO^O  which  he  has 
been  accustomed  to  pay,  without  prejudice  to  the  ques- 
tion, whether  he  should  not  be  relieved  against  so  much 
of  the  payment  as  is  additional  to  the  rent  reserved.  On 
that  point  the  question  will  be,  whether  it  can 'be  recover- 
ed as  paid  by  mistake;  it  may  be  represented  to  have 
been  paid  by  agreement,  under  a  doubt  whether  the  ceS" 
tut  que  vie  was  alive  or  dead. 

*^  His  Lordship  doth  order,  that  the  Plaintiff  be  at 
liberty  to  sue  out  a  commission  for  the  examination  of 
witnesses  in  New  South  Wales^  to  prove  whether  William 
Aspinalf  named  in  the  indenture  in  the  pleadings  of  this 
cause  mentioned,  is  still  living  or  dead,  and,  if  dead, 
when  he  died ;  and  the  Defendants  arc,  in  six  days  after 
notice  thereof,  to  join  and  strike  commissioners'  names 
with  the  Plaintiifs'  clerk  in  Court,  or,  in  default  thereof, 
the  Plaintiffs  are  tp  bp  at  liberty  to  take  out  sueh,  com- 
mission 


CASES  IN  CHANdERV.  S»» 

mission  directed  to  their  own  commissioners;  and  it  U  1818. 
ordered,  that  the  Plaintiffs  do  pay  the  sum  of  262/.  10^., 
being  the  amount  of  the  rents  of  the  premises  in  ques- 
tion, at  the  rate  of  21/.  per  annum^  from  Michaelmas 
day  1805  to  Lady  day  1818,  into  the  bank,  with  the 
privity  of  the  accountant-general,  &c. ;  and  it  is  ordered, 
that  the  said  Plaintifis  do  continue  to  pay  the  said  rent 
of  21/.  per  annum  from  time  to  time  into  the  bank,  &c.  \ 
and  it  is  orderef],  that  the  Plaintlfis  do  give  security  to 
be  approved,  &c.  for  the  payment  of  the  ihrther  ^um  of 
21 1  per  annum,  in  case  the  said  Wttllam  Aspinal  prove 
to  be  dead,  from  the  time  he  so  died ;  but  this  is  to  be 
without  prejudice." 

Reg.  Lib.  A.  1817,  fol.  2138.  («) 

(«)  See  Molnum  v.  Exton,  John  St.  Ankyfh  >  Cwt*  ^f^^  ^* 
Carfk.  846.  Co.  Temp.  HoU^  195.  parte  Grant^  6  Ve$.  513.  D^e  v, 
6  Ann,  c.    18.     Ex  parte  Sir    Deakin,  4  Barn.  ^  Aid,  455. 


^» 


CARWICK  V.  YOUNG.  ^f^l^^ 

THE  Defendant  moved  that  the  replication  filed  in  A  reference  to 

this  caase  might  be  withdrawn,  and  the  bill  dismisi-  UjJ?^^^ 

ed  with  costs  for  want  of  prosecution,  and  that  the  Plaia*-  ther  pro- 

tiPs,  Of  the  Defendant's  clerk  in  Court,  miglit  pay  the  fa^^fif 

costs.     The  aflBdavit  in  support  of  the  motion  stated,  equity  are  for 

that  the  Defendant's  clerk  in  Court  having  informed  his  ter,  sta^  ST  ' 

solicitor  that  no  replication  was  filed  on  the  7th  of  May,  proceediM, 

,  *       _,-  ,,  1     .      «    ».      .  without  the 

an  order  of  the  Vice-Cbancellor  was  obtained,  dismiss-  special  order 

ipg  the  bill  for  want  of  prosecution ;    that  from  ^he  ^^^  ^^ 

refusal  of  the  Defendant's  clerk  in  Court  to  procure  the  eiveorwith« 

usual  six  clerks'  certificate,  on  the  ground  that  no  notice  p^ce^Jlc^ 

bad  been  given  to  the  Plaintiff  of  the  Defendant's  in-  cording  to  the 

tention  to  move  to  dismiss,  the  order  could  not  be  of  each  case. 

R  4  drawn 
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drawn  up ;  and  that,  on  the  9th  of  Mm^f  a  replication 
wan  filed. 

At  the  same  time^  the  Plaintiff  had  given  notice  of  a 
motion  for  leave  to  withdraw  the  replication  and  amend 
the  bill,  not  requiring  any  farther  answer,  and  under- 
taking  to  file  the  replication  again  forthwith.  The 
aflSdavit  in  support  of  that  motion  stated,  that  the  bill 
was  filed  to  compel  specific  performance  of  an  agree- 
ment; that  the  Defendant  refiising  to  pay  rent,  and  the 
Plaintiff  having  proceeded  to  recover  it  at  law,  an  in- 
quiry before  the  Master  was  directed,  whether  the 
Plaintiff's  proceedings  at  law  and  in  equity  were  for  the 
same  matter,  and  the  Master  reporting  in  the  negative 
his  report  was  confirmed ;  that  a  second  reference  to  the 
Master  for  the  same  purpose  had  been  since  obtained  by 
the  Defendant,  but  the  order  had  not  been  drawn  up ; 
and  specified  the  intended  amendment* 

Sir  Samuel  EamiBy  and  Mr.  Wingjieldj  in  support  of 
the  Defendant's  motion,  insisted  that  the  Defendant  was 
entitled  to  move  to  dismiss  the  bill  without  giving 
notice,  and  that  the  replication  filed  after  the  order  was 
pronounced,  though  before  it  had  been  drawn  up,  was 
too  late.  The  Attomey^General  v.  Finch  (a).  In  no  in- 
stance has  a  Plaintiff  been  permitted  to  withdraw,  for 
the  purpose  of  amendment,  a  replication  filed  to  prevent 
the  dismissal  of  the  bilL 


Mr.  Healdf  against  the  Defendant's,  and  in  support  of 
the  Plaintiff's,  motion. 

The  case  cited  is  not  applicable  to  the  present  ques- 
tion; the  reference  to  the  Master  to  inquire  whether 

(«}  1  Vet.  4"  Sea,  36s.  See  ReynM$  v.  NeUon^  S  Mad,  ^(uLori* 
n§r  V*  Lmmer^  1  Joe,  ^  Wolk,  284» 

the 
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the  proceedings  at  law  and  in  this  Court  are  for  the        1818. 

same  matter,  suspends  all  proceedings  till  the  report. 

In  MousUy   y.  Basnett^  stated  in  a  note  to  Boyd  v. 

Hdnzebnan  (a),   the  order  expressly  reserved  to  the 

Plaintiff   liberty   to    proceed    pending   the  reference; 

and  in  Mills  v.    Fry   {b\   your  Lordship  states,  that 

without   such  reseryation   all  proceedings   are   stayed. 

The  Defendant   having   thus   prevented    the  Plaintiff 

from  proceeding  either  at  law  or  in  equity,  clandestinely 

instructs  counsel  to  move  the  dismission  of  the  bill  for 

vrant  of  prosecution.    The  replication  ought  not  to  have 

been  filed ;  it  was  unnecessary  as  well  as  irr^ular. 

Sir  Samuel  RamUfyj  in  reply. 

Tlie  Defendants,  in  Aprils  gave  notice  of  a  motion  for 
a  reference  to  the  Master  to  approve  a  lease ;  a  suffi- 
cient proof  that  they  did  not  consider  proceedings  stay- 
ed. It  has  been  understood,  that  the  order  stays  the 
proceedings  at  law,  but  not  in  equity. 

Tfie  Lord  Chancellor. 

It  would  not  be  difficult,  in  the  particular  circum- 
stances of  this  case,  to  dispose  of  it ;  but  it  is  important 
to  settle  the  practice  of  the  Court,  and  for  that  purpose 
I  wish  the  register  to  make  inquiry,  and  certify  the 
result 

The  opinion  which  I  expressed  in  Milk  v.  Fry,  (which 
seems  scarcely  supported  by  Mousley  v.  BasneU,)  pro- 
ceeded not  only  on  the  communication  of  the  register, 
but  on  the  consideration  of  a  difficulty  that  has  often 
occurred  to  me,  and  which  induces  me  to  doubt  whether 

it  {a)  1  Vet.  4>  Bern,  381. 

there 
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1818.  there  is  any  general  rule  on  the  subject.  Suppose  an 
action  brou<rht  on  the  Northern  Circuit  in  Michaelmas 
term,  and  a  bill  filed  in  the  same  term,  and  th^  common 
order  for  a  reference,  alleging  that  the  Plaintiff  proceeds 
for  the  same  matter  at  law  and  in  equity ;  in  such  a 
case,  I  do  not  think  it  wholesome  that  proceedings 
should  be  stayed ;  because,  in  all  probability,  the  report 
of  the  Master  would  be  obtained  long  before  any  thing 
eflectual  could  be  done  at  law ;  but  if  the  Master  reports 
that  the  proceedings  were  for  the  same  matter,  and  the 
Plaintiff  afterward  chuses  to  proceed  in  equity,  the  Court 
would  direct  him  to  pay  the  costs  of  the  proceedings  at 
law.  Suppose  an  action  to  be  tried  between  Easter  and 
Triniii/  term,  and  a  bill  filed  when  the  parties  Were 
going  to  trial ;  unless  the  Master's  report  could  b^  ob- 
tained within  the  first  four  days  of  the  next  term^  before 
the  question  was  decided,  execution  might  be  taken.  The 
terms  of  the  order  in  Mousley  v.  BasneU^  allow  the 
Plaintiff  to  proceed  at  law  without  any  restraint  |  if  the 
order  is  so  drawn,  regard  being  had  to  the  period  at 
which  the  action  was  commenced  and  ih»  bill  filed^  exe- 
cution might  issue  before  the  question  could  be  decided. 
I  doubt,  therefore,  whether  there  is  a  general  rule ;  but 
if  the  register,  on  examination,  finds,  that  it  has  beeti 
the  cotistant  course  to  stay  the  proceedings  at  law  and 
not  in  equity,  that  established  practice  would  be  more 
satisfactory  than  any  opinion  of  my  own. 

Mir.  Heald.  The  mischief  suggested  arises  firom  the 
delay  of  the  party  in  not  filing  the  bill  sooner. 

The  Lord  Chancellor. 

If  the  party  is  early  in  one  Court  and  late  in  the 
other,  all  the  inconvenience  is  that  of  which  he  is  the 
author. 
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I  abide  by  the  authority  of  the  Attorney-General  v.  li318. 
Finck,  but  it  is  not  applicable  to  this  case,  which  depends 
on  its  circumstances.  I  think  it  not  necessary  to  obtain 
the  six  clerks'  certificate  before  the  motion  to  dismiss.  I 
am  satisfied  that,  by  the  practice  of  the  Court,  it  is 
enough  to  produce  the  certificate  on  applying  to  have 
the  order  drawn  up.  The  clerk  in  Court  should  not 
have  refused  to  procure  the  certificate,  but  it  would  be 
impossible  for  the  Court  to  suffer  the  Plaintiff  to  take 
advantage  of  a.  slip  in  the  conduct  of  an  officer  of 
the  Court.  Whatever  may  be  the  certificate  of  the  re- 
gister, this  case  must  be  decided  on  its  circumstances, 
and  with  reference  to  the  fact,  that  the  matter  was  in  a 
situation  in  which  it  was  very  difficult  for  any  one  to 
know  how  to  deal  with  it. 


T%e  Lord  CttANCELtoR. 

On  a  search  in  the  register's  office,  the  result  of  which  M^  §6. 
has  been  communicated  to  me^  the  general  rule  appears 
to  be^  that  the  Plaintiff  is  not  at  liberty,  afler  an  order 
for  election,  to  proceed  either  at  law  or  in  equity;  but  the 
Court,  in  the  particular  circumstances  of  each  case,  will 
give  liberty  to  proceed,  as  those  particular  circumstances 
require ;  end  accordingly,  in  some  of  the  orders,  the  party 
has  been  allowed  to  proceed,  in  others,  he  has  been  di* 
rected  to  give  judgment,  with  an  express  restraint  against 
taking  out  execution.  There  is  no  case  in  which  the 
Court  would  not  modify  the  rule  according  to  circum- 
stances. 

The  Lord  Chancellor  intimated,  that,  under  the  cir«  jifay  28. 
camstances  of  the  case,  considering  the  difficulty  in  the 
proceedings  at  law  and  in  equity,  the  cause  ought  to  be 
mastated ;  and  that  without  express  permission  to  pro- 
ceed, 
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ceed,  which,  in  special  circumstances,  the  Court  would 
give,  the  order,  to  elect  stays  proceedings  at  law.  (a) 


(a)  Sec  Mills  v.  Fry,  19  Fes. 
977.  Coop.  107.  Anon,  2  Madd. 
395.  Browne  v.  Poynter,  3 
Madd.  $4,  Coupland  v.  Bra- 
docky  5  Madd.  14.  Hogue  v. 
Curtis,  1  Joe.  4-  FFd*.  449.  In 
Barker  v.  Dumaresque,  2  i^/^. 
119    Barnard.  Rep.  in  C%a.  277. 


Lord  Hardwkke  **  gave  the 
Plaintiff  leave  to  make  a  special 
election,  viz.  to  proceed  at  law 
to  recover  judgment  with  a  stay 
of  execution,  and  likewise  to 
proceed  in  this  court  for  a  dis- 
covery and  an  account  of  assets.** 


Rolls. 

June  15. 

16.17. 

Specific  per- 
formance of  a 
written  agree- 
ment refused, 
on  parol  evi^ 
dence  that 
one  term  of 
the  actual 
agreement  was 
omitted. 


GARRARD  v.  GRINLING. 

I^T^HE  bill  stated  written  articles  of  agreement^  dated 
•^  the  24lh  o{  November  1807,  by  which  the  Defendant 
agreed  to  let  to  the  Plaintiff  a  dwelling-house,  malt- 
house,  and  twenty-five  acres  of  land,  for  twenty-one 
years,  from  the  11th  of  October  preceding,  at  an  annual 
rent  of  88/. ;  and  the  Plaintiff  agreed  to  pay  the  property- 
tax  during  the  term,  to  provide  straw  for  thatching  the 
buildings,  to  keep  the  gates,  stiles,  barns,  and  bridges, 
in  repair,  (the  Defendant  finding  rough  wood  for  that 
purpose,  and  repairing  the  buildings),  and  to  take  all  the 
live  and  dead  stock,  which  the  Defendant  should  think  fit 
to  leave,  at  a  fair  valuation  by  two  impartial  persons,  and 
all  the  barley  at  the  price  at  which  the  Defendant  bought 
it,  and  to  keep  the  malt  mill  in  repair,  the  stone  ex- 
cepted. 


The  bill  filed  on  the  22d  o{  November,  1809,  prayed 
the  specific  performance  of  the  agreement,  and  compen- 
sation for  the  time  which  had  elapsed  since  the  lease 
ought  to  have  been  granted, 

The 
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The  answer  ofthe  Defendant  stated,  that  the  written 
agreement  did  not  contain  all  the  terms  upon  which  the 
lease  was  to  be  granted ;  the  Defendant  having  stipulated 
that  five  hundred  coombs  of  malt  should  be  made  yearly 
during  the  term  by  the  Plaintiff,  and  that  the  lease  should 
contain  a  covenant  on  the  part  of  the  Plaintiff,  not  to 
assign  the  premises  without  the  consent  of  the  Defendant, 
and  proper  covenants  for  farming  the  lands :  that  the 
Plaintiff  prepared  the  agreement  stated  in  the  bill,  and 
brought  it  to  the  Defendant  for  his  signature,  who,  having 
attempted  to  read  it,  bi^t  not  being  able  to  make  it  out, 
observed  to  the  Plaintiff  and  his  brother  John  Garrard^ 
who  was  then  present,  that  he  supposed  he  should  find  it 
right ;  to  which  the  Plaintiff  and  his  brother  replied,  that 
it  certainly  was :  and  the  Defendant,  not  supposing  that 
the  agreement  was  prepared  in  any  manner  different 
from  the  terms  stipulated,  and  confiding  in  the  assur- 
ances of  the  Plaintiff  and  his  brother,  that  he  would 
find  it  right,  was  induced  to  sign  it,  without  having 
read,  or  shown  it  to  any  person,  on  his  behalf;  but  that 
the  Defendant  would  not  have  executed  any  agreement 
fer  letting  the  premises,  if  he  had  not  understood  that 
proper  covenants,  to  the  effect  stated  in  the  answer,  were 
to  be  introduced  into  the  lease. 


1818. 


Gaabaed 

GaiNUNG. 


John  Garrard,  the  brother  of  the  Plaintiff,  deposed, 
that  on  the  23d  of  November,  1807,  the  Defendant  pro- 
posed to  let  the  premises  to  the  Plaintiff,  at  a  rent  of 
8tt,  and,  on  the  terms  specified  in  the  written  agreement, 
as  to  taking  the  stock  and  repairs,  the  Plaintiff  undertak- 
ing to  make  annually  seven  hundred  coombs  of  malt; 
that  the  Haintiff  and  the  witness  agreed  to  those  terms, 
except  as  to  the  quantity  of  malt  to  be  made,  in  lieu  of 
which  it  was  proposed  by  the  Plaintiff  to  undertake  to 
make  annually  five  hundred  coombs  only,  to  which  the 
Defendant  assented;  and  also  except  as  to  the  rent  of  86V., 
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18 Id.        in  lieu  of  wbidi  the  Plaintiff  proposed  to  pay  842,  only, 
which  the  Defendant  refused  to  accept ;  that,  on  the  fol- 
lowing day,  the  Plaintiff  having  resolved  to  accept  the 
proposal,  with  the  alteration  of  the  quantity  of  malt,  from 
seven  hundred  to  five  hundred  coombs,  the  wituew  re- 
duced the  proposal  to  writing,  in  the  form  of  an  agree- 
ment ;  and,  on  the  same  day,  went  with  the  Plaintiff  to 
the  house  of  the  Defendant,  for  the  purpose  of  complel- 
ing  the  same,  when  the  Defendant  required  SiiLper  an-- 
man  rent,  instead  of  86/. :  that  the  Plaintiff  expressed 
himself  willing  to  give  86/.,  and  the  witness  informed  the 
Defendant  that  he  had  prepared  an  agreement  according 
to  the  terms  mentioned  the  evening  before ;  and»  in  the 
expectation  that  the  Defendant  would  accept  86/.,  inter- 
lined the  word  six  after  the  word  eiglihf^  and  then  deli- 
vered the  agreement  to  the  Defendant  for  his  perusak 
who  accordingly  read  the  same  over  from  the  beginning 
to  the  reservation  of  the  rent,  to  which  be  objected,  and 
wrote  the  word  eight  over  the  word  six ;  that  the  witness 
remonstrated  with  him  for  so  doing,  but  the  Defendant 
positively  refused  to  make  any  further  alteration  in  the 
rent,  and  continued  to  read  the  agreement  for  two  or 
three  lines  further,  when  he  gave  it  to  the  witness,  and 
requested  him  to  read  it ;  that  the  witness  read  the  whole 
agreement  from  the  beginning  to  the  end,  distinctly  and 
aloud,  in  the  presence  of  the  Plaintiff  and  Defendant^  and 
of  Sophia  Philpoty  the  Defendant's  ihousekeeper ;  upon 
which  the  Defendant  expressed  himself  perfectly  satis- 
fied, and  the  agreement  was  signed  by  both  parties,  the 
Defendant  observing  to  the  Plaintiff,  that  if  any  thing 
had  been  omitted  respecting  covenants,  or  any  thing 
which  they  had  talked  over  the  day  before,  he  supposed 
it  would  be  agreeable  to  them  to  have  it  inserted  in  the 
lease,  to  which  the  Plaintiff  and  the  witness  assented, 
saying,  that  they  did  not  desire  to  have  the  lands  with- 
out proper  covenants ;  and  the  Defendant  proposing  thtt 

the 
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the  agreement  should  be  left  in  the  hands  of  the  witness,        1818. 

on  behalf  of  both  parties,  he  immediately  took  posses-      Gah&aad 

sion  of  it,  *• 

Grinuno. 

Sophia  Philpot  deposed,  that  the  last  witness  read,  as 
part  of  the  agreement,  a  clause  requiring  five  hundred 
coombs  of  malt,  to  be  made  annually  on  the  premises ; 
and  that,  In  the  conversation  preceding  the  sigtiatUre  6t 
the  agreement,  it  was  stipulated  that  the  Plaintiff  should 
not  assign  the  lease  without  the*  consent  of  the  De- 
fendant. 

Mr.  Hart  and  Mr.  RoupeUj  for  the  PlaintiiF. 

The  written  agreement,  which  it  appears  was  read  to 
the  Defendant,  and  in  which  he  introduced  an  addition 
to  the  rent,  is  the  actual  contract,  and  supersedes  all 
previous  proposals.  There  is  no  evidence  that  the 
written  agreement  varies  from  the  intention  of  the  par- 
ties; the  covenant  against  assignment  never  formed  a 
term  of  the  contract ;  and  the  covenant  to  use  the  malt- 
house  is  included,  without  express  stipulation,  as  an 
usual  covenant,  according  to  the  custom  of  the  country. 

Mr.  Bell,  Mr.  JVetherellj  and  Mr.  Pejn^s,  for  the  De- 
fendant. 

The  bill,  seeking  the  specific  performance  of  an  agree- 
ment different  from  that  which  the  parties  intended, 
must  be  dismissed.  The  Marquess  Taamshend  v.  Stan- 
groom  (fl),  tVoollam  v.  Hearn  (i),  Higginson  v.  Clowes 
(c}  A  covenant  for  making  a  certain  quantity  of  malt, 
is  not  within  the  principles  established  iii  Church  v. 
Brawn  ((/),  a  usual  covenant 

(«)  6  Fes,  328.  Vet.  519.      Kennedy  r,  Lee^  5 

(b)  7  Fes.Sli.  Mer.4U. 

{c)  IS  Fe»*  516.  1  Fet.J^  Bea,        {d)  15  Fe$,  258. 
524.,  and  see  Clarke  y*  Grant,  14. 

The 
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1818,  The  Master  of  the  Rolls. 

Gabra^  On  reading  the  pleadings  and  the  evidence,  I  am  of 

Griiojng.  ^P^'^'^'^  ^^^  ^^  Plaintiff'  has  not  established  a  case 
JiiMir.  fo^"^  ^^  specific  performance  which  he  prays.  It 
is  incumbent  on  the  Plaintiff,  in  such  a  suit,  to  satisfy 
the  Court  that  he  is  entitled  to  specific  performance  of 
the  very  agreement  stated  in  the  bill;  insisting  on  a 
written  contract,  the  question  must  be,  is  that  written 
contract  conformable  to  the  actual  contract?  It  is  cer- 
tainly competent  to  the  Defendant  to  show,  that  by 
fraud,  or  mistake,  or  otherwise,  the  written  contract  and 
the  actual  contract  differ ;  and  it  is  established  by  the 
evidence  on  the  part  of  the  Plaintiff*,  that  such  is  the 
fact  in  this  case* 

Without  imputing  fraud  to  the  Plaintiff^  it  appears 
that  by  some  inadvertence,  this  written  contract  has  not 
included  the  terms  on  which  the  parties  had  agreed.  It 
was  a  part  of  the  agreement  on  the  23d  of  Novemberj 
that  the  Plaintiff^,  if  he  took  the  malt-house,  should 
make  annually  five  hundred  coombs  of  malt;  a  fact  not 
disputed  on  the  part  of  the  Plaintifl^  but  proved  by  his 
brother.  On  the  24th  of  November^  the  parties  having 
previously  adjusted  all  points  except  the  amount  of  rent, 
the  Plaintiff^  is  willing  to  accede  to  the  Defendant's 
terms  in  that  article,  and  a  written  contract  is  prepared 
by  the  Plaintiffl  That  contract,  detailing  in  particular 
many  of  the  terms  that  are  to  ccMistitute  the  covenants 
to  be  contained  in  the  lease,  specifying  payment  of  the 
property  tax,  repairs,  and  a  valuation  of  the  stock,  yet 
wholly  omits  that  which  appears  to  have  been  the  sub- 
ject of  discussion  at  the  moment  of  drawing  it,  the  five 
hundred  coombs  of  malt.  * 

It  is  insisted,  that  the  omission  is  immaterial,  be- 
cause the  agreement  contemplated  a  future  lease,  which 

would 
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would  indude  all  proper  covenants,  and  that  it  is  neither, 
neoeasary  nor  usual  in  escecutoiy  contracts,  to  enumerate 
all  the  covMiants  to  be  inserted  in  a  lease.  If  the  cove* 
nant  relative  to  five  hundred  coombs  of  malt  &lls  within 
the  description  of  a  usual  covenant,  it  required  no  spe- 
cification, but  was  incidental  to  the  contract,  and  iropli-* 
citly  included  in  it  But  can  such  a  covenant  be  so  de- 
scribed ?  It  is  not  necessary  to  inquire  particularly  into 
the  nature  of  usual  covenants ;  the  parties  cannot  ingraft 
on  a  contract  specifying  covenants  in  a  future  leas^  any 
covenant  which  is  not  of  that  description.  The  written 
contract,  if  to  be  specifically  executed,  ii  the  guide  ta 
the  Master  in  approving  a  lease  conformable  to  it ; ,  and 
this  contract  would  clearly  not  authorise  the  insertion  of 
a  covenant  for  malting  five  hundred  coombs;  not  an 
usual,  but  a  peculiar,  covenant,  imposing  a  specific  ob- 
ligation on  a  party  who  without  it  would  take  the  pre< 
mise%  unfettered  by  restriction  in  the  use  of  them* 
The  written  agreement  was  brought  by  the  Plaintiff  foir 
s^ature^  not  after  a  considerable  interval,  when  he 
might  have  forgotten  the  previous  stipulations,  but  at 
the  instant;  and  while  it  specifies  a  number  of  covenants 
usual. and  proper,  which  it  was.  not  necessary  to  specify^ 
totally  omits  those  which  had  at  that  moment  been  tha 
sabject  of  discussion. 


1818. 


Without  adverting  to  the  qaestion,  whether  the  Agie6* 
meat  was  so  read  to  the  Defendant  as  to  inform  him 
that  Ae  covenant  with  regard  to  malt  was  not  included, 
it  is  clear  that  the  Defendant  signed  it  under  a  repre- 
KQtation,  that  if  any  of  the  terras  of  the  real  contract 
were  omitted,  they  should  be  inserted  in  the  lease.  The 
Defendant  seems  afterwards  to  have  objected  to  the 
transaction,  and  on  the  question,  whether  the  lease 
ODght  to  contain  a  covenant  against  assigning  without 
the  assent  of  the  landlord,  the  witnesses  differ.    It  does 
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ii6t  tcppeoT  that  a  new  cMtrii^t  was  ever  cMclttded  b^ 
tween  the  {parties  $  the  bill  seeks  perfonnaiice  of  the 
written  contract;  and  the  single  question  is,  whether,  lis 
the  pleadings  are  framed,  and  with  a  bill  insisting  on  lihe 
iK^fitteil  as  Chd  abtnal  agreement^  the  Court  dan  decree  {ler- 
Ibrtljliince  tf  a  CMtktU:t,  whioh  it  is  dear  on  tM  habds  is 
liot  the  tnx^  and  compel  the  DefendaM  to  execute  a 
lease  dot  providing  the  cautions  which  be  imposed  on  the 
t^buAtiff? 

Wifhottt  adverthig  to  collateral  ktiattex^  the  probable 
motives  of  each  party,  k  is  aiongh  to  say,  that  ou  A  bill 
lor  specific  performance,  when  it  is  oertaiii  that  th^ 
Ivritten  is  not  the  actual  contract,  when  the  Court  must 
decree  performance,  if  at  all,  with  supplemental  varia*- 
t!oti%  esteblisluDg  an  agreement,  the  terms  of  which  Me 
S6Ue  in  writing,  some  paro^  after  a  gteat  lapse  of  time, 
and  wiA  compensation  for  die  period  expired,  while  the 
Ambt  depended,  fat  such  a  case,  die  Raimiff  earaiot  be 
declared  entitled  to  relief. 

The  bBI  must  be  dismissed,  bat  m^thout  dosts«  Hie 
real  ftnbgect  of  dispute  was  the  restraint  of  ftssignmetit^ 
and  on  that  part  of  the  ease  I  am  not  perfectly  satisfled. 
I  shall  follow  the  example  of  the  late  Master  of  ilbm 
Rolls  in  Woottam  v.  Heme,  (a) 

Bill  dismissed  without  emts. 

Reg.  Lib.  A.  1817^  M.  COTi* 


QASaSa  IN  CHANCERY.  Ml 

181S. 
SMYTHE  V4  SMYTHE,  ,^     ^ 

^T^HE  supplemental  bill  in  this  cause  (»),  filed  on  the  A  tenant  for 

*    tSlh  of  April  1818,  Slated,  that  ^Iftce  tlieDefen-  £pSSment 

dant  put  in  his  answer  to  the  original   bill,  lie  had  of  waste,  not 

marked  for  cutting  a  large  quantity  of  timberlike  trees,  from^fening 

unfit  to  be  cut  as  timber,  or  In  a  due  course  of  cutting;  trees  fit  for  the 

tod  prayed,  that  the  Defendant  inigbt  be  restrained  from  timber, 

feUiug  or  eultiBg  any  timber  or  other  trees  on  the  f^AtS 

estates  in  question^  unfit  to  b«i  ciit  or  felled  in  a  du4  as  w^uld  be 

eourse  of  cutting  or  felling*  or  not  come  to  maturity  akid  course  oAius- 

fit  to  be  cut  as  tiltlbel'.  band-like 

management 
of  the  estate. 

Theaiiswer  of  the  Defendant  denied  that  bebad  Biai*k« 
ad  80^  trees  which  were  unfit  to  be  cut  as  timbei^  or  in 
dot  course  of  cutting* 

On  tfak  daj)  the  Plaintiff  moved  for  an  iajunction  to 
restnia  the  Defendant  from  cutting  any  timber  or  other 
trees  or  nplings  standing  on  the  lands  mentioned  in  ther 
pleadingis,  that  are  unfit  to  be  cut  of  felled  in  a  due  and 
fiar  coune  of  husbundry. 

The  aAdaviti  in  i^ppoH  of  the  motion  (filed  before 

the  ansirttr  to  the  dupfdemental  bill)  stated,  that  th^; 

Defendant  had  marked  for  cutting  every  tree,  however- 

youag^  that  could  be  sold ;  that  if  some  of  the  oak  trees 

marked  should  be  cut,  great  waste  would  be  committed, 

and  irreparable  loss  ensue,  and  the  saplings  left  would 

perish.  Acoordiog  to  the  afiidavits  in  reply,  a  very  small . 

proportioti  of  the  oak  trees  marked  to  be  felled  mea- 

ssred  less  than  niiie  cubical  feet,  and  no  Injury  would 

ensue  to   the  saplings  or  trees   left,  by  felling  those 

marked. 

(a)  Reported  ante,  vol.  i.  p.  252, 

S  2  The 
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The  SdUcUor^Qeneralj  and  Mr.  Bose^  in  support  of  the 
motion^  cited  the  Marqueu  of  Damnshire  v.  Lady  San^ 
Af$  {a\  and  Lord  Tanfmorth  v.  Lord  Ferrers.  (&) 

Sir  Samuid  BomS^^  Mr.  Bellf  and  Mr.  D(mUffBDeU, 
against  the  motion. 

Tke  Lord  CHANdsixoit* 

A  tenant  for  life^  without  impeachment  of  waste^  in 
dearly  not  compellable  to  cut  timber,  in  such  way,  as  a 
tenant  in  fee  would  think  most  i^dvantageous,  but  is  en- 
titled to  cut  down  any  thing  that  is  timber.  This  mo- 
tion requires  an  affidayit,  pledging  the  deponent,  that  the 
trees  about  to  be  cut  are  not  fit  for  timber.  It  is  settled, 
that  a  tree^  wmch  a  tenant  in  fee,  acting  in  a  husband- 
like manner,  would  not  cut,  may  be  cut  by  a  tenant  ibr 
life^  unimpeachable  of  waste,  provided  that  it  is  fit  for  the 
purpose  of  timber.  A  tenant  for  life,  unimpeachable  of 
waste,  might  cut  down  all  these  trees,  without  question, 
at  law ;  and  to  subject  him,  in  this  Court,  to  the  rules 
which  a  tenant  in  fee  might  observe,  for  the  purpose  of 
husband-like  cultivation,  would  deprive  him  of  almost  all 
his  l^gal  rights.  If  the  trees  are  so  far  advanced  as  to 
become  timber,  the  tenant  may  cut  them  down,  though 
ihey  are  in  a  state  to  thrive^  and  though  cutting  them 
down  would  injure  the  saplings.  It  is  not  suflScient  to 
states  that  this  is  thriving  wood ;  it  must  be  thriving  wood 
not  fit  for  the  purposes  of  timber*  I  cannot  determine  . 
whether  a  tree^  measuring  less  than  nine  cubic  feet,  is, 
or  is  not,  fit  for  purposes  of  timber.  If  the  Plaintiff  files 
an  affidavit,  stating  that  trees  measuring  less  than  nine 
cubic  feet  are  not  fit  for  purposes  of  timber,  that  must 
be  met  In  the  cases  referred  to^  the  injunction  restrained 

(•)«F<fff.  107.  (&)C  r0$.4l9. 

the 
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the  teoant  tor  life  from  cuttiiig  trees  unfit  to  be  cut  oi       I8I8. 
timber.  ^  ■»  »^ 

flmmuB 

iDJuDCtion  refosecL  (a)  Sums. 

(a)  On    the    equitable    rule  layne  v.  Dimmer^  9  Dick.  eoo.  i 

whidi  restrains  a  tenant  for  life  Bro.  C.  C.  166.,  9  Bro.  C.  C.6^. 

vithoat  impeachment  of  waste  Siratkmorey.  Bowet,a  Bro.  C.  C 

from  felling  timber^rees  unfit  to  88.,  9  DieHu  673.   1  Cor.  865. 

be  feUed   as    timber,  see  Lord  Marqueu  <f  DoumOir^  ▼.  Idufy 

CutOeman  v.  Lord  Craoen^  S9  Sand^M^  6  Va.  107.    Lord  Tony- 

Tm,  M.S95.  iJBq.Ca.  Ah.  758,  woHh  y.  L9r4  Ffrrm,  6  Fa. 

Otrien  v.  Obrien,  Ami.  107.  Per^  419. 
nif.  FcmipS  Atk,  94.  Ckmber^ 


WILLIAMS  0.  WILLUMS.  /km  la 

^¥1HE  bill  stated,  that,  previously  to  J^aoemher  1817,  the  A  coach 

^   Plainti£6  and  the  Defendatit  were  concerned  as  JuSilS'*'* 

partners  in  coaches  running  from  Heading  to  Landanf  thebuunessto 

and  back ;  that  by  articles  of  agreement,  dated  the  4th  wi^fanundeN 

oi  November  1817f  the  Defendant  agreed  to  sell  to  one  tokingnotto 

be  concerned 
of  the  Plaintiffi  bis  share  in  the  business,  with  a  condi-  in  an^  coach 

tioD,  that  he  should  not  at  any  time  after  November,  be  ^^^"^J^^ 

in  any  manner  concerned  in  any  coach  running  from  or  prejudicial 

Reading  to  London^  or  from  London  to  Beading,  or  in  JJi^ch  hl?hl^ 

any  other  coach  that  might  in  any  manner  injure  the  sold,  an  m- 

business  then  carried  on  by  tlie  PlaintiflS;  that  the  Do-  "J^^°^ 

fendant  had  lately  begun  to  run  a  coach  from  Pang'-  straining  him 

houme,  about  six  miles  beyond  Beaditig,  to  London,  and  a  M«ch  from 

bom  London  to  Pangboume,  passing  through  Beading,  ^^^^^^^^ 

and  running  thoughout  the  same  road  as  the  coach  of 

die  Plaiatifi,  to  the  great  injury  of  their  busmess.    The 

S  S  biU 


IS* 
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l)ill  prayed  SL  ^eclfic  perforn^ance  of  the  agreementt  ao^ 
an  injunction. 

The  allegations  of  the  bill  b^ing  verified  l^y  aQi4f^yit9 
Sir  Samuel  Romilly  moved  for  an  injunction. 

••^His  Lordship  doth  order,  that  an  injunction  be 
awarded  to  restrain  the  Defendant^  his  servants  and 
agents,  irom  running  any  coadi  or  coaches  from  I/HUdon 
to  Reading,  and  back  again  from  Reading  to  London^  as 
m  the  Plaintiff's  bill  ipentibned,  until  answer  and  f^:- 
ther  order." 

Reg.  Lib.  B.  1817,  foL  10S5.  (a) 


(a)  It  has  been  long  settled, 
that  covenants  restraining  the 
exercise  of  a  trade  in  a  particu- 
lar place,  as  contradistinguished 
from  covenants  in  general  re- 
straint of  trade,  are  valid,  Mitchel 
V.  Reynolds,  (Which  collects  the 
earlier  authorities)  1  P.  W,  181. 
10  Mod.  27.  85.  130.  Fort,  898. 
Ciesnian  v.  Mainhy,  Fort,  297. 
2  Sir,  739.  2,  Lord  Rayrn.  1456. 
1  Bro.  P.  C.  Ed.  7'oml  234. 
Colmery,  Clark,  7  Mod,  250.  un- 
der thcnqrae  of  Clerkes.  Conterj 
Lee  Rep,  Temp.  Ilardwicke,  53. 
Davis  V.  Mason,  5  T.  R,  118. 
Btinn  V.  Gui/,  4  East,  190.  Gale 
V.  Reed^S  Ea$t,SO,,  and  a  Court 
of  Equity  will  corapeV  the  spe- 
ci&c   performance,    and  enjoin 


against  the  violation,  of  such 
covenants,  Harrison  v.  Crordner^ 
2  Madd.  198.  Williams  v.  WU- 
Hams,  supra.  Shackle  v.  Baker, 
14  Fes.  468.  Cruttwell  v.  Ly^ 
17  Ves.  335.  See  Hardy  v. 
Mnriiu,  4:  Bk(k.  C.  C.  419.  n. 
1  Cox.  26.  Barrett  y.  Blagrave, 
B  Ve4.  ilS4.  «  K#i.  UH.  foton 
r.  FarloWf  I  Met.  459.  But  the 
niere  sale  of  the  good  will  of  a 
trade,  imposes  t(o  obltgatioir  on 
the  vendor  to  fbrbear  the  itemise 
of  |he  san^e  trade.  Shackle  v* 
Baker,  Cruttwell  v.  Lye,  Kennedy 
V.  Lee,  5  Mtr.  441.,  nor  it  steins 
will  Courts  of  Equity  execute  a 
contract  for  the  i^leof  good  will. 
Baxter,  v.  CanoUy,  I  Jac.  ^ 
Walk.  576. 


WW 

JOB  V.  BARKER.  ,     _ 

June  20. 

npHE  Plaintiffs  having  amended  their  biH  after  ^qs  Aftisr  ^  refer- 
•*"  sver,  took  exceptions  to  the  answer  to  the  amen^e^  niVster  of  ex^ 
bill,  to  which  the  Defendant  submitted,  and  put  in  a  <^eption«  to  an 

'       \  ,  '   1  n     ••0'  \         -iM    *  SitlSWEr,  Fin  OT- 

farther  answer,  and,  on  the  30th  of  Jxoy,  the  Flam-  aer  for  leave 

til&  obtained  a  reference  to  the  Master  to  look  into  thp  l^  f'l^^i  ^"^ 

Haihtifis'  amended  bill,  and  the  Defendant's  ^swer,  ai^q  i^endant  migh^ 

farther  answer,  and  the  exceptions  takek  to  the  fqn^er  *"p^^ns  l^^' 

answer,  and  certify  whether  the  answers  were  sufficient  amendments 

i|i  the  points  excepted  to.     The  Master  was  attend^  on  ^j^^  obtained 

dip  exceptions,  but  before  he  had  made  hk  report,  the  fc^^ore  the  re- 
Vw  .     .rti  t      >.  1     ii  -r  1.      1  i         sr     '        port,  on  the 

Flamtitts,  on  the  Sd  oijune^  obtained  an  order,  alleging  aiJe^tion  ihat 

that  the  Master  had  allowed  one  or  more  of  the  ex-  ^^j^j^^J^^^j 

ceptions,  to  amend  the  bill,  an4  that  the  Defendant  ftomcofthe 

might  answer  the  exceptions  so  allowed  by  the  Master,  j^^clf^^^ 

and  thQ  amendments  at  the  same  time.    TheDefei^d«  viith  tosu, 

ant  now  moved  to  discharge  that  order  for  ifregularitjr^ 

Mr.  Shadwettj  for  the  motion. 

Jhe  l«QBI>  CiUNCBUdB* 

The  order  obtained  was  against  all  practice :  the  pe- 
tition, that  the  Defendant  may  answer  the  amendments 
and  exceptions  at  the  same  time,  ought  to  state,  that  the 
Master  has  made  his  report,  and  certified  the  answer  to 
be  insufficient. 

Order  discharged  with  cost^. 

Reg.  Lib.  4.  I817i  folt  1860t 
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June  8s.  24.  POSTLETHWAITE  i;-  BLYTHE. 

Estates  being    Xi^  STATES  in  Jamaica  having  been  conveyed  to 
conveyed,  Fj  ^   ^         •     ^      ^    •  ^        »•     a        •  r      *i. 

^mong  other     "^  trusteesi  in  trust,  vOer  alta^  to  raise  money  for  the 

purposes,  to      payment  of  a  debt  due  to  the  PlaintifiF,  the  bill  in  this 

secure  a  debt     ^  ^  ^,    ,  _  ,   «      i    . 

of  compara*      cause  was  filed  to  compel  payment.     By  their  answers 

MttoLTrtlc      *®  Defendants  the  trustees  disputed  the  amount  of  the 

Court  will  not  Plaintlfis'  claim,  and  having  paid  into  Court  a  sum  of 

Sfui^       2661/.  25.  SA,  they  moved  before  the  Vice  Chancellor, 

payment  into    that  upon  payment  into  Court  of  the  fiurther  sum  of 

eourt  of  the  «^        »   t^ 

htrsest  sum  to  4034/.  lis.  (amountmg  with  the  former  sum  to  6695IL 

wluch  the        13    g^     ^^  utmost  extent  of  the  debt  claimed)  the 

debt  caa  la 

probability        Plaintiff  might  release  the  estates.   The  Vice  ChanceUor 

incumbranca-    ""^^^  ^^  order,  on  payment  into  Court  of  an  additional 

being  entitled   sum  for  securing  the  Plaintiffs'  costs,  la) 
to  retain  the 
security  till 

Aed^isdis-      On  thisday,  the  Plaintiff  moved  to  discharge  the  Viw 
Chancellor's  order, 

Mr.  BeU  and  Mr.  Hedld^  for  the  motion. 

An  incumbrancer  cannot  be  compelled  to  release  the 
estate  before  he  has  actually  recdved  his  debt.  In  no 
instance  has  the  Court  directed  a  creditor  who  contract- 
ed for  reM  security,  to  accept  the  security  of  stock* 

The  SoUdtor^Oen^al  and  Mr,  Maddockf  against  the 
motion. 

The  amount  due  to  the  Plaintiff  can  be  .'ascertained 
only  upon  taking  a  long  account ;  the  Defendants  are 
ready  to  make  any  further  payment  into  Court  necessary 
as  a  provision  against  the  depreciation  of  stock,  and  for 
lecuring  the  largest  sum  to  which  the  Plaintiff  can  by 

(a)  FintMhwmh  v.  Bl^e^  5  MM.  aii. 

possibility^ 
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possibility  be  entitled ;  bat  the  Court  will  not  sanction 
the  injustice  of  confining  estates  worth  7Q9OOO/.,  pending 
the  investigation  of  a  claiip  wbicl^  ci^nnot;  ei^cecd  a  tent^ 
part  of  that  sum* 


1818, 


The  LoRn  Chakceixor.    * 

This  order  supposes  the  possibility,  that  the  fund 
paid  into  Court  may  be  deficient  to  satisfy  the  mortgagee, 
and  then  requires  him  to  accept  for  that  deficiency  the 
personal  security  of  the  trustees ;  is  it  not  too  clear  for 
aigumenty  that  sudi  an  order  is  wrong  in  principle  ? 

The  roles  of  the  Court  with  regard  to  mortgagees 
have  been  strongly  impressed  on  my  mind  by  the  con- 
duct of  two  distinguished  practitioners.  Mr.  Upyd  con- 
stantly protested,  that  he  never  would,  on  the  part  of  a 
mortgagee^  consent  to  a  sale ;  and  the  late  Mr.  Mad'- 
doAs^  who  was  himself  a  mortgagee  for  20,000/.  on  a 
Welsh  estate^  refused  his  concurrence  in  a  sale^  to  the 
great  dissatisfiurtion  of  Lord  Tkurbm.  They  both 
maintained,  one  on  behalf  of  his  ch*ent,  the  other  of 
himself  that  the  mortgagee  was  entitled,  before  he  re- 
linquished the  estate,  to  have  the  money,  not  in  the 
hands  of  the  accountant-general,  but  in  his  own.  It 
was  not  till  a  late  period  that  it  was  contended  that  a 
mortgagor  was  bound  to  show  his  mortgage-deeds  to  a 
person  ccmtracting  for  the  purchase  of  the  estate,  (a) 
The  mortgagor  is  entitled  to  say  to  the  intended  pur- 
chaser, that  if  he  choose  to  take  his  chance  of  title,  he  may, 
on  payment  of  the  mortgage-money,  have  a  conveyance. 
The  general  doctrine  of  the  Court  is,  that  if  the  party 
claiming  to  redeem  will  take  the  mortgagee's  word  for 
the  sum  due,  and  will  pay  it,  the  mortgagee  must  con- 
vey ;  but  when  the  mortgagee  states  a  certain  sum  to  be 

(«)  S^  Jbm,  Moh  S4S, 
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due,  the  Court  will  nof  order  him  to  re-convey  oi^  pay- 
ment of  that  sum  ipto  Court ;  placing  hi^i  in  thb  situ- 
ation, that  if  that  sum  is  more  than  sufficient  to  satisfy 
his  demand,  he  shall  not  have  the  surplus,  if  not 
sufficient,  he  shall  have  only  personal  security  for  the 
difference. 


June  84. 


Thisk  case  s^em^  to  me  withip  thme  general  |)riBci{)les; 
bu(  I  will  examine  the  papen. 


Thfi  Lord  CiiAijrcEixoR. 

I  take  it  to  be  contrary  to  the  whole  course  of  pro- 
eee^iag  in  this  Goart,  to  compel  $t  creditor  Co  paK  with 
bit  security  titi  he  has  received  his  Dioney.  Nothing 
but  consent  can  authorise  me  td  take  the  estate  from  the 
Fiaintiff  before  payment. 

Order  ^ischajf^e^* 


June  32. 

On  a  bill  for 
discover^^  and 
a  commission 
to  examine 
witnesses 
abroad,  in  aid 
of  the  defence 
to  an  action, 
the  plaintifi^ 
bavins  ob- 
tained the 
common  in- 
junction  for 
want  of  an  an- 
swer,  was  held 
entitled  to  a 
commission, 
and  to  extend 
the  injunction 
10  fto^  trial. 


BOWDEN  V.  HODGE. 

nnH£  bill  ptayed.  Chat  one  or  more  comnuMicai  or 
"^  commissions  might  be  issued  for  the  examinatioii  of 
witnesses  at  Jligas  Lubee^  Hamburgh^  and  elsevbere  be* 
yond  the  seas,  as  to  the  several  matters  in  the  bill  men- 
tioned,  and  that  the  Plaintiffs  might  be  at  liberty  to 
make  use  of  the  depositions  of  such  witnesses  upon  the 
triri  of  the  action  commenced  by  the  Defendant,  and  m 
the  mean  time,  that  the  Defendant  might  be  rtslrauled 
by  injunction  from  proceeding  in  the  aotiotu 

On  the  27th  of  Majf  18 18,  iin  infanction  Was  gmnted, 
i^estraining  proceedings  at  Uv  till  answer  and  farther 

order; 


H0OG& 
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order  i  hyt  the  Defendant  was  in  the  mean  time  tp  call 

for  a  plea,  and  proceed  to  trial  thereon,  and  for  want     ^^  ^  ^ 

of  a  plea  to  enter  up  judgment  ;^  but  execution  wa^ 

stayed. 

Qa  thQ  8  th  of  June^  the  Plaintiffs  moved  before  the; 
Vi^e  Chancellor,  that  a  commission  might  be  issued  for 
the  examination  of  witnesses  at  liiga,  Lubec^  and  /!£?m- 
Imrgh^  and  that  the  injunctipn  might  be  extended  to  stay 
triaL     Tlje  affidavit  of  the  Plaintiffs  in  support  of  the 
motion  stated,  that  in  January  or  Fehruavy  ISll^M,  J. 
Holler^  of  Hamburghj  consigned  to  the  Plaintiffs  a  quan- 
tity of  linseed  for  sale  on  his  account ;  that  the  seed  was 
contained  in  barrels  commonly  used  for  that  purppse, 
and  dtily  branded  with  the  official  mark,  denoting  that 
t^9.§eed  was  grown  ii2  1816;  that  the  seed  was  shipped 
%t  ]^iga,  exaipinedf  s^nd  re-shipped,  at  Lubcc  and  Ham' 
burgh^  and  accompanied  by  certificates  from  each  of 
those  places  of  its  growth,  examination,  and  shipment 
without  alteration ;  th(it  soon  after  the  arrival  pf  the 
seed  at  Hidl^  in  March  181 7>  H.  Boss  applied  to  the 
l^laintiiTs,  on  behalf  pf  the  Defendant^  to  purchase  a  part 
of  it,,  and  went  to  the  warehouse  where  it  was  deposited, 
and  after  examining  the  state  of  several  of  the  barrels^  ^s 
agent  of  the  Defendant,  entered  into  a  contract  with  the 
PlaintiffH  for  the  purchase  of  two  hundred  and  ninety- 
seven  barrels,  at  two  guineas  a  barrel,  and  wrote  and 
delivered  a  bought  note,  describing  the  seed  as  **  new 
Jliga  spwjng  linseedi  crop  1816 ;"  that  one  hundred  and 
nipety-seyen  barrels  having  been  delivered  to  the  De- 
fendant, who  paid  for  them  the  price  stipulated,  he  soon 
afterwards  applied  to  the  Plaintiffs  for  an  allowance,  al- 
]e|jing,  that  the  seed  did  not  correspond  to  the  descrip- 
tion in  the  note ;  but  the  Plaintiffs  believing  the  seed  to 
be  such  as  described,  refused  to  comply  with  his  de- 
mand, and  in  Michaelmas  term,  181 7^  the  Defendant 

compfienced 
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commenced  an  action  in  the  Court  of  Exchequer  against 
the  PlaintifFs,  to  recover  damages,  on  the  ground,  that 
the  linseed  was  not  of  the  crop  of  1 816,  but  of  bad  qua- 
lity and  unfit  for  sowing ;  that  the  Defendant's  solicitors 
refused  to  consent  to  a  commission  for  the  examinatioii 
of  witnesses  abroad;  that  the  Piaindfis  were  advised^ 
that  they  could  not  safely  proceed  to  trial  without  the 
testimony  of  persons  resident  in  Riga,  Lubec,  and  Ham^ 
burgh,  or  elsewhere  abroad ;  and  that  they  had  reason 
to  expect  and  believe  that  they  should  procure,  if  they 
were  allowed  a  commission  for  that  purpose,  such  evi- 
dence as  would  enable  them  to  make  a  good  defence. 


The  following  order  was  made :  —  <<  This  Court  doth 
order,  that  one  or  more  commission  or  commissions  issue 
out  of,  and  under  the  seal  of,  this  Court,  for  the  examin* 
ation  of  the  Plaintiff's  witnesses,  at  Biga,  Lubec,  and 
Hamburgh,  returnable  without  delay ;  and,  it  is  ordered, 
that  the  Defendant's  clerk  in  Court  do,  within  four  days 
after  notice  given,  join  and  strike  commissioners'  names 
with  the  Plaintiff's  clerk  in  Court,  or,  in  default  thereof^ 
that  the  Plaintiffs  be  at  liberty  to  sue  out  such  commis- 
sion directed  to  his  own  commissioners ;  and  the  Plain- 
tifis  are  also  to  be  at  liberty  to  issue  a  duplicate  and  tri- 
plicate of  such  commission  or  commissions,  if  neces- 
sary ;  and,  if  the  Defendant  joins  in  commission,  it  is  or- 
dered, that  eight  days'  notice  of  the  execution  of  the  com- 
mission to  the  Defendant's  commissioners,  or  one  of  them, 
be  deemed  good  notice,  and  that  the  commissioners  be 
authorized  to  swear  one  or  more  interpreter  or  interpre- 
,  ters,  who  shall,  upon  his  or  their  oath,  solemnly  swear, 
well  and  truly  to  interpret  the  oath  or  oaths  and  interro- 
gatories which  shall  be  administered  and  exhibited  to  the 
witnesses  to  be  examined,  out  of  the  English  language^ 
into  the  language  spoken  by  the  said  witnesses,  and  also 
to  interpret  their  depositions  taken  to  the  said  interro- 
gatories; 
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gatories  (a) ;  and  it  is  ordered,  that  the  injunction  grant- 
ed in  this  case,  for  stay  of  the  Defendant's  proceedings 
at  law,  be  extended  to  stay  the  trial  of  the  action  at  law, 
until  after  the  return  of  the  said  commission,  or  this 
Court  shall  make  further  order  to  the  contrary ;  but,  if 
any  delay  arises  in  obtaining  the  return  of  the  said  com- 
mission, the  Defendant  is  to  be  at  liberty  to  apply  to  this 
Courts  respecting  the  same,  as  he  shall  be  advised." 

Reg.  Lib.  A.  1817,  fol.  1949. 


1818. 


On  this  day  the  Defendant  moved  to  discharge  the 
Vice  Chancellor's  order. 

Mr.  jigar  and  Mr.  Boteler  for  the  motion.  * 

It  has  been  decided,  we  admit,  in  Noble  v.  Garland  (&), 
that  a  commission  to  examine  witnesses  abroad  may  be 
obtained  before  answer,  if  the  time  for  answering  is  ex- 
pired ;  but  the  present  order  proceeds  to  extend  the  in- 
junction to  stay  trial  until  the  return  of  the  commission ; 
sach  an  extension  of  the  terms  of  the  injunction  is  never 
made,  except  on  an  affidavit  of  belief  that  the  answer  will 
be  material  to  the  defence  at  law.     At  least  the  Court 


(a)  See  Smilk  v.  Kirkpairicie, 
1  Dick.  105.  Lord  Viscount 
Bdmare  v.  Anderton,  4  Bro,  C.  C. 
90.  3  Cojc.  S88.  The  6ath  ad- 
miotstered  to  the  interpreter  in 
that  cause,  required  him  to  keep 
the  depositions  secret,  until  pub- 
lication passed;  see  the  order 
from  Lord  Colchetter^i  Notes, 
4  Bro,  C.  C.  ed.  Belt.  90.  n. 

<*  IS  Kov.  1673.  35  Car.  S.  I 
maUiihed  a  rule  that  no  alien 


be  examined  as  a  Nvitncss  with- 
out a  motion  first  made  in  Court 
to  swear  an  interpreter,  that  so 
the  other  side  may  know  him, 
and  take  their  exceptions  to  the 
interpreter;  but  for  the  present 
I  allowed  a  witness  at  the  hear-< 
ing,  because  the  exception  came 
too  late."  Lord  Nottingham's 
MSS. 
(b)  Coop,  288.  19  Vet.  573. 


Examination 
of  Aliens. 


wiU 
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will  require  the  Plaintiff  to  give  security.    Faimngham 
V.  Wilson,  (a) 

Mr.  BeU  against  the  motion. 

Tie  Lord  Chancsllqb* 

As  I  understand,  the  question  to  be  tried  irt  the  acHotl 
at  law  is,  whether  the  linseed  sold  by  the  Plaintifis  to  the 
Defendant  was  or  not  seed  of  a  particular  year.  That 
question,  in  all  human  probability,  must  be  decided  by 
the  testimony  of  witnesses  in  the  country  where  the  seed 
was  grown.  The  Defendant  may  have  good  ground  for 
believing  that  it  is  not  the  seed  of  the  year  specified,  but 
all  proof  must  come  from  that  country.  Without  enter- 
ing into  the  question  how  courts  of  law  deal  with  cases 
in  which  witnesses  are  abroad  (£),  it  is  a  part  of  the  an- 
cient jurisdiction  of  this  Court,  where  a  bill  is  filed  for 
discovery,  to  compel  that  discovery,  and  to  aid  the  trial 
of  an  action,  by  issuing  a  commission  for  the  examinatipn. 
of  witnesses  in  foreign  countries ;  and  the  issuing  of  that 
commission  would  be  absurd,  unless  the  party  had  the  be- 
nefit of  it  to  produce  testimony  at  the  trial. 

I  have  a  recollection  of  cases^  in  which  it  has  been 
held,  that  the  Defendant  shall  not  have  a  comipission, 
till  he  has  answered,  for  non  constat^  that  after  his  answer 
a  commission  will  be  necessary  :  his  answer  may  enable 
the  Plaintiff  at  law,  also  Plaintiff  in  equity,  to  succeed  at 
law.  The  case  is  difierent  when  the  Defendant  puts  in  an 
answer  which  may  be  true,  but  the  truth  of  which  can 
be  proved  only  by  witnesses  examined  abroad.  But  it  is 
the  Defendant's  &ult  that  his  answer  is  not  filed  in  time. 
The  rule  of  the  Court  is,  that,  if  the  time  for  answering 

(a)  Coop.  222.  n.  19  Vet.  375.     Cowp.  174, 175.    Furfyy.  Ntm^ 
n.  ham,  D^ugL  419.      Cattiand  V. 

{h)  See  Moslifn  v.  Ftibrigaty     Vavghmi,  1  M^i^PMSKX 

is 
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is  expired,  the  Plaintiff  may  have  a  commission  before 
answer,  otherwise  the  Defendant  might  deprive  the 
Plaintiff  of  a  coaiini$$ioA»  dt^ringall  the  period  of  orders 
for  time. 


lS18t 


In  the  case  In  which  the  Court,  granting  the  commis- 
sioHy  ordered  the  Plaintiff  to  give  security,  the  parties 
had  referred  the  matters  in  dispute  to  arbitration,  but  the 
arbitrator  made  his  award  tt^o  days  after  his  authority 
expifed.  (a)  , 

The  authorities  referred  to  seem  to  have  settled  the 
practice,  and  it  must  not  be  altered  capriciously.  The 
object  of  granting  the  commission  is  to  collect  evidence 
for  the  trial;  the  consequence  of  which  is,  that,  prima 
facie^  the  trial  must  not  take  place  till  the  return  of  the 
commission,  {b) 

Motion  refused,  (c) 


(c)  Foiermg^  v.  WUion, 
19  Vet.  373.  n. 

{b)  See  -ATtco/  v.  Vereht.A  Bro. 
P.C.  Ed.  TVwn/.  416. 

(#)  The  IbUowing  are  the  prin« 
dpal  cases  on  oommissipns  to  ex- 
amine witnesses  in  foreign  coun- 
tries. Jeuup  V.  Duport,  Bar- 
mrA  190.  Lowiher  v.  Whor* 
trooit  Bunk^  2Q.  — r-  v.  Rom- 
ney,  Awh.  68.  Coot^  V.  CooU, 
1  Bro,  C.  C,  448.  Akert  v. 
Oew^,  8  Btq.  C,  C.  873.     OW- 


him  V.  Cw^kion,  4  BrQ,  C,  C.  88« 
Bourdillon  v.  AiUi^y  4  Brp,  C,  C. 
100.  Cojamavl  v.  Ferelgt,  4  Bro, 
P.  C.  Hd,  Toml.  407.  iWco/v. 
Verelii,  4  Bto.  P.  Q.  Sd.  TomL 
416.  Cook  v.  Donovan,  3  Vet. 
^  Bea.  76.  Noble  v.  Garland, 
Coop.  322.  19  Vet,  572.  C%tf- 
mmani  y,  De  la  Cout,  I  Madd* 
SOS.  Xing  V.  Ailen,  4  3fa<2r^. 
247.  Thorpe  v.  Macauley,  5 
Afa(2ef.  218.  i4/^7i«  V.  Palmer, 
4  j^arn.  4-  ^IW.  577. 
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June  29.  SMITH  V.  GRAHAM. 


The  deposi-      HpHE  decree,  in  this  cause,  directed  a  reference  to  the 

ness  examined  Master  to  take  certain  accounts,  and  the  Phuntifis 

ge^ously  to     having  carried  in  two  states  of  fects  charging  the  De- 

hisre-examia-;  fendants  with  the  receipt  of  various  sums  of  money,  on 

?&mJ£r      *®  ^^  of  J%,  1818,  J.  W.  Readif  was  examined  before 

without  an  or-  one  of  the  examiners,  as  a   witness  in  support  of  the 

purpose,  sup-     charges,  without  any  order  obtained  for  that  purpose, 

pressed  with  although  he  had  been  examined  as  a  witness  in  the  cause 

costs,  on  mo-  .  _      , 

tion  of  which  previous  to  the  hearing. 

notice  was 

given  four 
ays  after  pub-       Mr.  Agar^  for  the  Defendants,  moved,  that  the  depa- 

usuarorJer   ^  ^i^'on  on  the  second  examination  might  be  suppressed, 

was  afterwards  referring  to  Brawjiing  v.  Barton  (a),  and  Savyer  v. 
obtained  for       *,  ... 

hisrc-examin-  Bawj/er.  {p) 
ation,  on  in- 
terrogatories Ti*      •,♦.   .,  .         • 

to  be  settled        Mr.  Wtftthrop^  against  the  motion. 

by  the  master, 

to  matters  to    ,    j[^  The  deposition  is  not  irregular;  the  rule  of  the 

which  he  had  i  .,  .  i  I 

not  been  be-     Court  prohibits  only  examinations  to  the  same  matter  to 

forcexamined.  ^yhjch  the  witness  had  been  previously  examined.  It  ap- 
pears here,  by  affidavit,  that  the  examination  was  to  dif- 
ferent matters.  2.  It  is  too  late  to  object  to  the  exa- 
mination, even  if  irregular,  after  publication.  The  De- 
fendants had  notice  that  this  witness  would  be  examined, 
and  should  have  objected  before  they  knew  the  effect  of 
his  evidence.  The  Court  discourages  objections  to  wit- 
nesses after  publication.  In  CaUaghan  v.  Bochfort  (c). 
Lord  Hardwicke  said,  that  it  was  never  allowed  to  exhi- 
bit articles  against  the  competency  of  a  witness  (a  prac- 
tice equivalent  to  the  modern  proceeding  by  motion) 

(a)  2  Didk,  508.  (c)  3  Atk,  643. 

(b)  2  Dick.  659.  I  Sro.  C.  C. 
188. 

after 
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after  publication,  unless  the  objection  came  to  the  know-        1818. 
ledge  of  the  party,  after  examination. 

The  Lord  Chancellor. 

The  single  difficulty  in  this  case  arises  from  the  periocl 
at  which  the  motion  is  made,  namely,  after  publication. 
The  fact,  that  the  examination  is  not  to  the  same  matters, 
is  not  an  answer  to  the  application.  The  established 
practice  is  ft>unded  on  this  principlci  that  the  Court  ex- 
pects to  have  the  judgment  of  the  Master,  in  the  first  in- 
stance, on  the  interrogatories,  in  order  to  preve'ht  depo- 
sitions that  may  affect  the  previous  statement  of  the  wit- 
ness. Adopting  a  rule  to  avoid  the  necessity  of  itself  in- 
quiring, in  every  case,  whether  the  examination  is  to  the 
same  matters,  the  Court,  for  that  purpose,  directs  tliQ 
Master  to  settle  the  interrogatories. 

Mr.  Agtxr,  Publication  passed  on  the  21st  of  May ^ 
and,  on  the  25th,  notice  of  this  motion  was  given. 

The  LoRO  Chancellor. 

Let  the  depositions  be  suppressed  with  costs,  but  with- 
oQt  prgudioe  to  any  application  for  the  re-examination 
ofthe  witoess. 

Reg.  Lib.  B.  1817,  fol.  1228. 


On  this  day,  Mr.  Winthrqp  moved  <<  that  W.  J*  Beady  July  %. 
be  examined  as  a  witness  on  behalf  of  the  Plantifis,  un*- 
der  the  said  decree,  to  any  matters  to  which  he  has  not 
been  before  examined,  and  that  it  be  referred  to  Mr. 
Courtenajfy  one,  &c.,  to  settle  the  interrogatories  for  that 
purpose;  which,  upon  hearing  Mr.  Agar^  of  counsel  for 
ibe  Defendants,  is  ordered  accordingly." 

Reg.  Lib.  B.  1817,  fol.  1112.  {a) 

(a)  Sec  Browning  v.  Barton^    2  Bick,  508.    Sawyer  v.  Bowyer^ 
V0L.n.  T  2^«-^- 


Jiee 
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2  Diok,  €59«  1  Bro,  C  C.  S$t. 
Samdford  ▼.  Pan/,  S  JDidfr.  750. 

3  Bro.  C.  C.  370.  1  Vet.  Jtm. 
398.  Comrade  ▼.  CtfrmiA,  S  F«f. 
S70.  Vaughan  v.  Ii!i>y«^  1  Car, 
319;  SmUh  v.  X/Maif,  11  fVt. 
564.    Qteenaway    v.  Adami^  13 


Ktf<.36a  PHreett^.M*Nmmar0, 
17  K(rf.  434.  IKtcAt.  fTdtt^r, 
9  &A4MiJ^«  4-  Lefr.  518.  The 
following  case  is  extncted  from 
a  MS.  in  the  pouestion  of  the 
Editor. 


Hikify  Temh  1715. 
PEARSON  V.  ROWLAND. 


Under  a  com- 
minion  for 
the  examin- 
ation of  wit- 
nesses, several 
witnesses  on 
thepartofthe 
Defendant 
havine  ap« 
peared  and 
Leen  ex- 
amined by  the 
Plfuntiir,  the 
Defendant 
then  declining 
to  examine 
them,  their 
depositions  on 
a  subsequent 
examination 
by  the  Defend- 
ant in  the  ex- 
aminer's office 
without  leave 
of  the  court, 
not  sup- 
pressed. 


The  Plaiotiff  and  Defend- 
ant filed  several  interroga- 
tories in  the  officei  and  after- 
wards joined  in  a  commission, 
where  the  Plaintiff  exhibited 
the  same  interrogatories,  and 
the  Defendant  part  of  his,  but 
omitted,  inter  aUa^  the  inter* 
rogatory  exhibited  to  prove  a 
will  in  question,  not  having 
the  will  at  the  commission. 
Several  witnesses  appeared, 
who  were  the  Defendant's 
witnesses  to  the  will,  and  the 
Plaintiff  examined  them  to 
several  matters ;  and  the  De- 
fendant declined  to  examine 
them  to  any  then,  not  having 
the  will  there,  but  afterwards 
examined  them  in  the  office 
without  the  leave  of  the  Court. 

Upon  a  motion  to  suppress 
these  depositions  in  the  office, 
the  regularity  of  this  cross- 
examination  was  referred  to 
the  two  senior  masters.    Sir 


Thmoi  Orey  reported  it  re- 
gular, Mr.  Rogerit  irregular. 
And,  upon  a  second  motion 
to  suppress,  after  these  re- 
ports, it  was  urged  for  the 
Plaintiff,  that  cross  examina- 
tion of  a  witness  at  the  office, 
who  had  appeared  and  been 
examined  at  a  commission 
where  the  other  side  joined, 
and  had  interrogatories,  and 
an  opportunity  of  cross  ex- 
amining there,  was  unprece- 
dented, unless  it  were  to  prove 
an  exhibit,  and  not  even  that 
without  the  leaveof  the  court ; 
that  the  allowing  it  would  in- 
troduce perjury,  it  being 
known,  that  neither  the  com- 
missioners nor  the  clerks  are 
sworn  to  secrecy  (a),  and  that 
it  is  no  hard  matter  for  a  party 
to  discover  what  a  witness  has 
sworn  at  a  commission;  and 
when  he  knows  it,  if  he  hath 
time  between  the  witness's 


(a)  An  order  of  February  1121^    secrecy.     Orders  in  Chancery, 
directs  the   commissioners  and    Ed^  Beames,  327.  33a 
their  clerks  to  take  an  oath  of 

examination 
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cuDiiBttCion '  and  cross  exa- 
BunatioDy  he  may  tamper  with 
him  to  retract  or  contradiet  his 
fint  examination  upon  his  se- 
cond; that,  therefore,  the  ex- 
amination  ought  to  be  perfect- 
ed unoJUUu,  and  by  the  same 
commissioners^  who  might  re- 
fresh his  memory  if  they  found 
him  inconsistent  with  himself; 
that  if  both  sides  joined  in  a 
commission^  though  the  one 
exhibited  no  interrogatories^ 
the  Court,  so  far,  regards  the 
probability  of  that  party  being 
informed  of  the  depositions 
by  the  commissioners,  as  not 
to  allow  them  to  examine 
after  without  the  leave  of  the 
Court,  and  without  referring 
it  to  a  master  to  settle  the  in- 
terrogatories. 

Vernon  e  contra.  This  is 
the  first  time  that  this  was 
ever  made  a  question;  nobody 
ever  thought  but  that  both 
parties  were  at  liberty  to  exa- 
mine, or  cross-examine,  in  the 
office  at  any  time  before  pub- 
lication ;  but  if  the  doctrine 
prevails,  it  will  put  an  end  to 
all  seeond  examinations  in  the 
office,  or  at  commissions;  if 
the  supposition  of  a  party 
having  a  means  of  knowing 
what  a  witness  has  sworn  at  a 
commission  be  a  reason  to 
hmder  his  cross-examining 
him  at  a  future  day,  it  is 
equally  good  against  any  fur- 
ther examination  of  any  other 

T 


witnesses,  Jest  they  should  be 
drawn  to  contradict  the  first. 
It  is,  indeed,'  a  rule  of  the 
Court,  that  where  a  party  has 
examined  a  witness  to  some 
interrogatories,  he  shall  not 
examine  him  again  to  others, 
without  the  leave  of  the  Court; 
and,  for  this  reason,  we  de- 
clined examining  these  wit- 
nesses at  the  commission  when 
we  had  not  the  will,  and  could 
not  complete  their  examina- 
tion ;  and  it  is  true,  that  if  a 
party's  commissioners  have 
been  present  at  one  commis- 
sion without  filing  interroga- 
tories, the  Court,  upon  appli- 
cation for  a  second,  will  di- 
rect the  pleadings  to  be  laid 
before  a  master,  for  him  to 
draw  proper  interrogatories ; 
but  here  our  interrogatories 
were  all  exhibited  before  the 
commission,  and  no  room  to 
suppose  them  adapted  to  over- 
throw what  had  been  sworn. 
The  reason  given  fur  the  ne- 
cessity for  cross-examining 
by  the  same  commissipners, 
will  appear  to  have  nothing 
in  it,  if  it  be  considered  that 
the  commissioners  ask  their 
questions  out  of  the  interro- 
gatories ;  and  it  is  notorious, 
that  in  the  examiner's  office, 
if  a  witness  be  examined,  the 
same  examiner  does  not  cross- 
examine  him,  but  theexaminer 
on  the  other  side.  Had  wc 
applied  for  a  new  commission, 
2  the 


1818. 


ms 
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tlie  Courty  perhaps,  would 
have  permitted  ui,  for  not 
being  provided  to  examine 
our  witnesies  at  the  commis* 
sion,  by  obliging  us  to  bring 
them  to  the  office ;  but  that 
we  have  done  vduntarily  and 
legularly. 

The  Lord  Chancbllob. 
—  Where  the  reasons  for 
suppressing  depositions  are 
doubtful,  they  ought  to  be 
preserved:  When  they  are 
suppressed,  the  Court  has  no 
means  to  judge  upon  them ; 
but  when  they  are  preserved, 
truth  has  that  prebabiiity  in 


it,  and  fiilsehood  is  generally 
attended  with  some  maii:  or 
inconsisteficy,  tfaat  there  i» 
BO  danger  of  the  Court  being 
misled  by  them ;  but,  in  this 
cftse,  it  might  be  very  incon* 
venient  to  establish  sudi  a 
rule  as  the  Plaintiff  desires^ 
one  party  might,  by  that 
means,  trick  the  other  out  of 
bis  evidence,  by  asking  his 
most  material  witnesses  two 
or  three  immaterial  questions^ 
where  he  finds  him  not  fully 
provided  to  examine  them» 
and  then  telling  him  you  must 
examine  them  now  or  never." 


A  covennnt  to 
surrender 
copyhold  pre 
viou^y  de- 
vised, is  a  re- 
vocation of 
the  will  in 
equity,  if  the 
surrender 
would  have 
been  a  revoco» 
tio»  at  law. 


VAWSER  V.  JEFFERY. 

QUYLOTT  COWHERD,  being  seised  of  freehold  and 
copyhold  estates,  on  the  24th  of  4p^*A  17^4f  sur- 
rendered the  latter  to  the  nse  of  his  will,  which  was  dated 
on  the  same  day,  and  contained  various  devises  of  his 
estates,  copyhold  and  freehold.  By  indentures  of  lease 
and  release,  dated  the  14tb  and  15th  cf  February,  180O, 
G*  CcnoA^'df  on  his  marrii^,  conveyed  certain  of  the 
freehold  and  copyhold  estates,  comprised  in  his  will,  to 
trustees,  upon  trusts  specified,  and  covenanted  to  sur- 
render the  copyholds  to  the  uses  of  the  deed,  but  no  sur- 
render was  made.  O.  Cffmherd  died,  without  issue,  in 
May  1801. 


On  a  bill  filed  by  bis  co-heirs  at  law,  and  customary 

hein>. 
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beirSi  Ibr  an  execution  of  the  trusts  of  the  settlement,  the        181 H. 
Master  of  the  Rolls  declared  the  deed  a  revocation  of  the 
devises  of  the  freehold  and  of  the  copyhold  estates,  {a) 
The  caase  now  came  before  the  Lord  Chancellori  on 
appeal  from  that  decree. 

Mr.  WetkereU  and  Mr.  WUbraham^  for  the  Defeu- 
da&ts. 

Upon  the  first  question  in  this  case^  whether  the  dc* 
vise  of  the  freehold  is  revoked,  we  cannot  question  the 
authority  of  Cave  v.  Holfbrd  (&),  but  it  is  extraordinary 
that  the  distinction  between  the  two  deeds  in  Uiat  case^ 
the  latttf  of  whinAk  was  designed  only  to  secure  an  an- 
nuity payable  as  a  jointure^  was  scarcely  noticed,  except 
by  the  Chief  Justice  of  the  Common  Pleas,  who  held  the 
latter  not  a  revocation.  There  seemed  strong  ground  for 
oonteiiding  that  such  deed  is  within  the  rule  established 
from  the  earliest  times,  that  a  conveyance^  executed  for 
die  partial  purpose  of  securing  a  sum  of  money,  is  not  a 
revocation  of  a  previous  will,  disposing  of  the  estate^ 
The  principle  is,  that  an  imperfect  conveyance  is  not  a 
revocation,  unless  inconsistent  with  the  will ;  that  is,  un- 
less the  purpose  to  be  accomplished  is  contrary  to  the 
wilL  Montague  v.  Geffiries  (c),  WinifieUPs  case  {d)^ 
Skaoe  V.  Pincke  (^),  Reid  v.  Shergpld  {/).  A  conveyance 
for  a  partial  purpose^  is,  in  equity,  a  revocation  only  pro 
tantOf  Parsons  v.  Freeman  (g),  Sparrow  v.  HardcasUe  {h\ 
Harmood  v.  Oglander  (i),  WiUiams  v.  Oioens*  {k) 

(«)  Vawter  v.  Jeffertf^  16  r«.  {e)  5  T.R,  124.  310. 

519.,  where  the  facU  of  the  case  (/)  10  Vet.  570 

are  more  fully  stated.  (g)  3  Atk.  741.  1  WiU.  50S. 

{b)  3  Vei.  JufL  60I.  D.    1  Bom,  Amh.  116.  3  Vcm.  Jwl  431. 

^PuU.  576.  3  K«.650.  7  T.R.  (A)  3  Aik,    798.  Amb,   234.  7 

399.   7  Bro.  P.  C.  Ed,   Toml.  T,  /?.  416.  n.  JTeny.  67. 

593.  (»)  6  Ves.  199.  8  Va,  106. 

(c)  1  RoiL  Abr.  615.  [k)  2  Vet.  Jun.  593. 

{d)  Godb.  132. 
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'  In  dove  V.  Hol/brd^  the  question,  whether  the  deeds 
were  a  revocation  of  the  will  in  equity  was,  in  effect,  de^ 
cided  at  law;  and,  on  the  return  of  the  case  to  this 
Court,  the  distinction  of  the  latter  deed,  as  executed  for 
a  partial  purpose,  was  not  adverted  to. 

The  second  question,  whether  the  deed  is  a  revocation  of 
the  devise  of  the  copyhold,  rests  on  different  principles. 
With  regard  to  the  copyhold,  the  deed  operates,  not  as  a 
conveyance,  but  as  a  covenant,  and  the  question  is,  whether, 
if  a  copyholder,  having  surrendered  to  the  use  of  his  will, 
and  made  a  will,  afterwards,  on  marriage,  covenants  to 
surrender  the  copyhold  for  the  particular  purpose  of  se-  ' 
curing  a  johiture  to  his  wife,  that  covenant  revokes  the 
will  ?  On  this  question,  no  direct  authority  occurs,  but, 
on  principle,  the  decree  is  wrong. 

The  cases  cited  on  the  former  argument,  Rider  ▼• 
Wager  (a),  and  Cotier  v.  Lcn/er  (&),  have  no  appHcation 
to  the  present ;  in  them,  the  subsequent  deed,  being  a 
complete  disposition  of  that  which  had  been  given  by  the 
will,  inevilobly  worked  a  revocation,  or,  more  accurate* 
ly,  an  ademption  of  the  subject  on  which  the  will  was  de» 
signed  to  operate;  and  the  only  doubt  there^  was,  whe- 
tlier  the  covenant  bound  the  realty,  acted  in  rem^  or  gave 
no  more  than  a  right  todamages.  In  Knollys  v.  Alcock  (c), 
the  co-parcener  of  the  testatrix  had  become  owner  of  the 
estate  of  which  the  will  purported  to  dispose. 

The  proposition,  that  the  covenant  is  a  revocation 
of  the  will,  must  proceed  on  the  assumption,  that 
the  covenant  could  not  have  been  executed  but  by 
a  conveyance,  which  would   have  operated  a  revoca- 

(rt)  HP,  W^  528.,  sec  p.  332.  (c)  5    Vcs,  648.   on    appeal,  7 

1^)  2  /'.  W,  622.  Ves.  S56. 

lion; 
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tion;  if  the  act  done  were  not  a  revocation  at  lMr»  the        1S18. 
agreenent  to  do  it  could  not  be  a  revocation  in  equity. 

The  doctrine  of  revocations  of  devises  of  freehold,  on 
which  tl^e  devise  operates  as  a  conveyance,  proceeds  on 
the  nature  of  legal  sebin,  which  cbangeswith  every  change 
of  the  legal  estate,  and  on  the  words  of  the  statute  of  wills ; 
and  is  not  applicable  to*  devises  of  copyhold,  which  ope- 
rate as  appointments.  The. Plaintiffs  contend,  that,  if^ 
the  covenant  had  been  executed  by  surrender  and  admit- 
tance^ the  estate  which  the  testator  would  have  taken, 
snlgect  to  the  term,  would  have  been  a  new  estate.  That 
doctrine  was  certainly  sanctioned  by  Lord  Coke  (a),  but 
is  now  exploded ;  and  the  conclusion  collected  by  the 
most  reqpectable  textrwriters  from  the  decbions,  is,  that 
the  estates  derived  under  the  uses  of  a  surrender,  are 
new  estates,  so  &r  only  as  they  differ  from  the  estate  in 
the  surrenderer,  at  the  time  of  the  surrender.  (6)  In 
TTirusUnU  v.  Cunningham  (c),  it  is  expressly  decided,  that 
a  copyholder  in  fee,  having  surrendered  to  the  use  of  his 
wH],  and  subsequently  surrendering  to  particular  uses, 
with  the  reversion  to  himself  in  fee,  may  devise  the  re- 
version, without  any  new  surrender  to  the  use  of  his> 
will ;  and  the  same  doctrine  is  recognized  in  Roe  v.  Grif- 
JUu  {d)  .  It  is  dear,,  therefore,  that  if  the  testator  had 
done  all  that  the  covenant  req^red,  his  acts  would  not 
have  revoked  his  will. 

(a)  AUen  v.  Palmer^  1  Lcmi.  on  examination,  has  been  omitled. 

101.  The  report  of  Sir  WilHam  Black' 

(^)  Femme,  Cant*  Rem.  67.  el  siene  seems  to  agree  with  that  of 

Mf.  1    Wati.  on  CopyhM^  95.  Mr.  JPrarii^,  in  deicribiDg  the  let- 

Hteq.  tiement  of  1744,   as   made  bjr 

(<?)  S  JW.  1046.    Feame,  Coni.  Thomas,  the  father,  on  his  own 

Hem.  68.   Some  observation  was  marriage,  not  on  die  marriage  oD 

aiadeoaaiu|iposedinconnstency  his  son. 
between  the  two  statements  of       (d)  4  Burr,  195i. 
this  tase,  which  not  being  verified 

T  4 
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iSlS. 


If  a  copyholderi  having  made  a  will  without  surrcu-' 
der>  afterwards  surrenders  to  such  uses  as  he  shall  by 
will  appoint,  and  dies  without  a  new  will,  the  copyhold 
passes  by  the  former.    Spring  v.  Biles*  (a) 


Beyond  the  provision  for  the  wife,  the  covenant  is  vo- 
luntary,  and  a  court  of  equity  would  not  decree  an  exe^ 
cution  nugatory  for  every  other  purpose,  merely  to  ef- 
fect a  revocation  of  the  will. 

27ie  Lord  Chanceldor. 

On  the  first  question  in  this  case,  with  regard  to  the 
copyholds,  the  late  Master  of  the  Rolls  thought  it  clear, 
that  if  there  had  been  a  surrender  to  the  uses  of  the  cove- 
nant, the  will  would  have  been  revoked  at  law. 


Effect  of  con- 
veyances for 
securing  per- 
sonal interests. 


The  other  question,  with  which  this  Court  alone  can 
deal,  is,  whether,  admitting  that  the  surrender  would  have 
been  a  revocation  at  law,  the  covenant  is  a  revocation  in 
equity  ?  It  is  contended,  that,  if  the  widow  had  applied 
to  this  Court  to  have  the  covenant  executed,  the  Court 
need  not  have  directed  any  such  acts  as  would  raise  this 
question.  My  present  opinon  is,  that  I  must  consider 
the  testator  to  have  died  with  the  intention  which  he  ex- 
presses in  the  covenant,  unless  it  can  be  shown  that  be 
intended  otherwise  to  execute  his  purpose  of  providing 
a  jointure. 

It  is  further  argued,  that  this  is  not  a  revocation  in 
equity,  because  it  is  a  conveyance  for  a  partial  purpose. 
Upon  that,  I  am  of  opinion,  that  if  the  surrender  is  a  re- 
vocation at  law,  the  covenant  will  be  a  revocation  in 
equity.  As  to  mortgages,  conveyances  for  payment  of 
debts,  and  other  conveyances  *to  secure  merely  personal 
interests,  it  is  perhaps  stated  too  generally,  that  they  arc 


(a)  1  T,  R.  435.  n. 
14 


not 
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net  revocations  beyond  the  puqioee.  What  Lord  iforii-        1818. 
tncke  rests  the  doctrine  on  is  this,  that  a  court  of  equity 
looks  on  a  conveyance  for  securing  a  sam  of  moneys 
whatever  is  the  form  of  the  conveyance,  as  a  security 
only  (a);  but,  if  a  man  conveys  the  whole  of  his  esUte,  devlf^lhe* 
taking  back  an  estate  for  life,  or  giving  an  estate  for  life  estate  con- 
to  another,  that  is  a  revocation.    I  have  no  conception  ^^    ' 
that  this  doctrine  of  equity,  in  cases  of  conveyance  for 
payment  of  money,  has  ever  been  applied,  except  where 
the  conveyance  is  considered  only  as  a  security  for  pay- 
ment of  money*    Though  a  conveyance  for  a  particular 
purpose  will  necessarily  operate  as  a  revocation  no  fur- 
ther than  the  particular  purpose  requires,  yist,  if  the  con- 
veyance goes  beyond  what  the  particular.purpose  requires> 
that  will  be  a  revocation. 

That  brings  back  the  material  question,  whether  the 
covenant,  if  executed,  would  be  a  revocation ;  on  whScb 
I  believe,  there  is  no  decision.  Perhaps  the  best  course 
will  be  to  direct  a  case*  If  the  surrender  would  be  a  re- 
vocation at  law,  I  think  the  covenant  will  be  a  revocation 
in  equity ;  but  whether  the  surrender  would  be  a  revo- 
cation, is  a  question  undecided. 

It  is  now  settled*  at  least  I  shall  so  consider  it  till  the 
House  <^  Lords  decides  the  contrary,  that  if  a  man  de- 
vises a  fee-simple  estate,  and  ailerwards  for  securing  a 
jointure,  instead  of  simply  limiting  a  jointure,  which 
would  be  quite  enough,  by  lease  and  release,  conveys  the 
estate  out  of  which  jointure  is  to  come^  to  the  use  of  him- 
self for  life,  with  remainder,  to  the  intent  and  purpose, 
that  the  intended  wife  may  take  a  rent  charge,  and  to 
the  use  that  she  may  distrain,  (for  that  may  be  limited 

(a)  The    ^tum  referred  to,    supra,  is  more  distinctly  reported 
from  Lord  Hardwicke's  judgmeDt    by  Lord  Kenifon^  70. 
io   Sparrow  y.   HardcoiUe,  iibi 

by 
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A  right  of  dis- 
tress may  be 
limited^  way 
of  use. 

A  conveyance 
of  the  wliole 
estate,  though 
for  a  partial 
purpos^  is  a 
revocation. 


bj  way  of  use  (a^)  and  then  to  enter,  with  remainder  Co 
trustees,  for  ninety-nine  years,  the  better  to  secure  the 
jointure,  with  the  ultimate  remainder  to  himself  and  hi» 
heirs ;  although  the  moment  he  takes  the  seal  off  the 
wax  bis  old  estate  is  eo  instanti  vested  in  himself  that  is 
a  revocation  of  the  will ;  the  true  question,  with  reference 
to  copyhold  estates,  being,  whether  there  is  about  as 
much  charge  of  estate^  in  the  transaction  with  the  Lord, 
as  in  that  conveyance.  Lord  Chief  Justice  Ejfr^%  ail- 
ment, in  Ccax  v.  Holford  (6),  is,  no  doubt,  extremely  able ; 
but  it  is  settled,  that,  if  a  man  devises  his  freehold  estate^ 
and  afterwards  makes  a  settlemoit  with  a  limitation  to  bis 
own  right  heicsy  that  indeed  is  his  old  use,  yet,  because  he 
takes  it  back  by  a  conveyance  which  purports  to  pass  his 
whole  estate^  it  is  a  revocation. 


The  effect  of  the  surrender  is  a  pure  1^1  question ; 
and  if  it  can  be  distinguished  from  Cave  v.  Hclfbrd^  it 
is  material  that  it  should  be  so  distinguished  by  courts 
of  law;  and  to  them  the  question  must  be  addressed, 
quite  clear  of  all  consideration  of  equitable  revocation, 
on  the  statement  of  a  surrender  made. 


Imperfect 
conveyances 
may  amount 
to  a  revocBp 
tion,  as  evi- 
dence of  in- 
tention. 


If  this  proceeds  to  a  case^  my  notion  would  be  to  suggest 
the  consideration  of  a  point  that  has  not  yet  been  argued, 
whether,  if  the  testator  had  attempted  to  convey  his 
ocqpyhold  estate  in  the  same  manner  as  he  has  conveyed 
his  freehold  estate,  that  would  not  afibrd  evidence  of  his  in- 
tention, however  incomplete  the  conveyance  may  be?  A 
bargain  and  sale  without  enrolmrat,  feoffinent  without 
livery  of  seisin,  imperfect  conveyances,  though  not  ca- 
pable to  pass  the  estate,  would  amount  to  a  revo<:ati<Hi. 


Copyhold  estates  not  being  within  the  statute  which 

(A)  5  r«.   662.  et  teq. 

requires 


(«)  Sec  Cassamajor  v.  Strode, 
poUp. 
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requires  UievttestBtion  of  three  wkoesses  to  a  will  (a),  it 
may  be  a  question,  whether  many  ac^  are  not  revoc-* 
atioDS  of  a  will  of  copyholds,  which  would  not  work  a 
revocation  in  the  case  of  freeholds ;  and  it  will  be  ma- 
terial tor  both  sides  to  look  into  cases  of  revocation  of 
wills  prior  to  the  statute  of  frauds^ 


On  the  request  of  Mr.  Hari  and  Mn  Roupel^  for  the  Juiy  2. 
Plaintiffi,  a  case  was  ordered. 


My  2.  1818.— <<  His  Lordship  doth  order,  that  a 
case  be  made  for  the  opinion  of  the  judges  of  his  Ma- 
jesty's Court  of  King's  Bench;  and  it  is  ordered  that 
the  question  be,  whether  the  devise  of  the  copyhold 
estates  in  the  will  of  G.  Camherdy  the  testator  in  the 
pleadings  named,  was  revoked  by  the  surrender  of  the 
said  copyhold  estates  to  the  uses  of  the  indenture  of 
settlement  bearing  date  the  15th  day  of  Februaty  1800, 
pursuant  to  the  covenant  therein  contained;  and  it  is 
ordered,  that  such  case  do  state  the  said  indenture  of 
settlement,  and  that  an  actual  surrender  had  been  made, 
pursuant  to  the  covenant  by  the  said  G.  Ccnxiherdy  of  the 
said  copyhold  estates  to  the  uses  of  the  said  indenture  of 
settlement,  and  all  other  necessary  bets ;  and  it  is  or- 
dered, that  it  be  referred  to  Mr.  Courtenay^  the  Master 
to  whom  this  cause  stands  transferred,  to  settle  such 
case,  in  case  the  parties  differ  about  the  same ;  and  the 
judges  of  the  Court  of  King's  Bench  are  to  be  attended 
with  such,  cases;  and  it  is  ordered,  that  the  appeal  do 

(a)  29  Car.  2.  c,  3.  /.  5,  6. 

stand 
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stand  over  until  after  the  judges  of  the  Court  of  Kiog's 
Bench  shall  have  made  their  certificatei'' 

Eeg.  Lib.  B.  1817,  fol.  1649.  {a) 


Revocation  of 
a  will  in 
equity. 


(a)  The  judges  of  the  Court 
of  King's  Bench  certified,  that 
*'  the  surrender  made  by  G. 
Cotoherdf  of  the  copjholdsy 
to  the  uses  of  his  marriage- 
settlement,  did  not  revoke  the 
surrender  made  to  the  use  of 
his  will,  and  the  devise  of  such 
copyholds."  Vawser  v.  Jef" 
feryy  3  Bam  and  Aid.  462. 

The  following  case  on  re- 
vocation is  extracted  from 
Lord  NoUiftghanes  MSS. 
<<  Ebon  V.  Harrison^  March 
5.  26  Car.  2.  167^.  The 
Lady  Anderson^  cestui  que 
trusty  devised  to  Mr.  Har^ 
mo»9  and  then  directed  her  herself, 
trustees  to  make  new  convey- 
ances to  other  trustees  for 
her  and  her  heirs,  and  died 
without  any  new  publication ; 
I  held  tills  to  be  a  revocation ; 
for  devises  of  equity  are  as 
revocable  as  devises  of  land ; 
and  ergOt  when  the  testator 
does  any  act,  either  incon- 
sistent, or  in  any  way  working 
upon  the  thing  devised,  his 
intent  is  presumed  to  be 
changed  without  a  new  pub- 
lication ;  as  a  feoffment  to  the 
use  of  the  testator  and  his 
heirs  revokes  the  will,  though 
it  be  the  old  trust ;  but  a  case 
was  desired,  which  I  granted. 

Elton  v.  Harrison^  June  6. 
28  Car.  2.  1676.     The  Lady 


Anderson^  cestui  que  trust  of 
lands  and  rents  in  Norton^  • 
devises  several  legacies,  all 
which  before-mentioned  le- 
gacies not  limited  to^a  con- 
tinued payment,  my  will  is, 
shall  be  paid  within  a  year,  if 
my  lands  in  Norton  can  be 
sold,  and  gives  the  residue, 
after  debts  and  legacies  paid 
to  the  Defendant,  whom  she 
makes  her  executor ;  and  af- 
terwards, by  deed,  under  hand 
and  seal,  appoints  her  tnisteea 
to  transfer  the  trust,  to  con- 
vey the  lands  in  Norton  to 
Hall  and  Boys^  in  trust  for 

First,  I  held  this  Exccul 
devise  sufficient  to  ffive  the  ex-  co'P^^ 
ecutors  authonty  to  sell  (a) ; 
second.  But  yet  the  subse- 
quent conveyance  by  direc- 
tion of  the  testatrix^  was  a  re- 
vocation, without  a  new  pub- 
lication. Mr.  Attorney  urged 
the  contrary,  because  the  new 
conveyance  had  not  put  the 
testatrix's  interest  in  another 
plight,  for  she  had  still  a  trust, 
and  the  same  old  trust,  in 
her ;  and  compared  it  to  the 
case  where  a  testator  makes 
a  feoffment  to  the  use  of  him- . 
self  and  his  heirs,  which  is  the 
old  use:  and  this,  he  said, 
was  no  revocation  :  I  denied 
that  case,  and  said  it  was  ex- 
pressly contrary  to  tlie  print- 
ed 


(a)  See  Bentham  v.  WilUhire,  4  Madd,  44. 
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ed  book»  1  Car.  Cro»  34»  and 
to  the  Judgment  there  cited 
by  Ydvaion  {a) ;  thirds  Ad- 
mit no  revocation^  yet  the 
executor  could  not  sell  the 
httid  so  long  as  the  personal 
estate  was  sufficient;  for 
though  the  land,  if  saleable, 
be  assets  in  equity,  yet  cer- 
tain it  is,  the  personal  estate 
was  liable,  in  the  first  place, 
and  it  would  be  very  hard. 


by  a  strained  construction,  to 
exclude  the  personal  estate 
being  contributory  in  the  first 
place,  on  purpose  to  mend 
the  executor's  interest  in  the 
residuum  of  that  personal 
esUte. '  Wherefore  the  De- 
fendant consented  to  pay  the 
principal,  and  convey  the  land, 
so  as  interest  and  costs  might 
be  spared,  which  was  ac- 
cepted.** 


1818. 


(«)  1  Eo.  Abr.  616,  U,  pi.  4.,  dted  by  TdoerUm,  J-  Cro.  Car.  S4. 


MEUX  V.  MALTBY.  r ,  .  to 

JUjf  S.  10 

TN  May^  1804,  Moses  Agar  agreed  to  let  to  Richard  A  joint  stock 
■*■  Frost  a  house  in  Bother/tithe^  for  twenty-one  years  SSSuScdby 

fix>m  Christmas  1808,  at  an  annual  rent  of  552.,  R-ost  actofparlja- 

^  1    •!  ■»•        1     «  rocnt,  vestine 

paying  150/.  towards  the  expenses  of  building  the  house*  in  them  all 

Rost  accordingly  paid  that  som,  and  had  possession  of  E?^'^  ^ 

the  house;  but  no  lease  having  been  executed,  he,  in  them, and  au- 

Jkne  1806,  filed  a  biU  for  specific  performance.    Jgar,  ^''S^^!'" 

by  his  answer,  admitted  the  agreement,  but  alleged  that  tions  in  the 

he  was  unable  to  fulfil  it,  stating,  that  he  had  since  sola  ^^l^surlr^r' 

and  conveyed  an  estate  at  Botherhithey  including  the  thetimebdng, 

house  in  question,  to  David  Matthews^  who,  before  the  chased  an  * 

estate  pending 
a  suit  against 
the  yendorv,  to  compel  the  specific  performance  of  an  aareement  to  grant  a  lease  of 
part;  on  a  bill  bv  the  vendee  against  the  treasurer  arid  directors,  the  plaintiffi  were 
dedtfed  entitied  to  a  lease,  and  the  treasurer  was  enjoined  from  disturbing  their 
possession,  though  the  rest  of  the  pfomietors,  bdng  veir  numerous,  were  not  pai^ 
ties ;  but  no  decree  could  he  made  for  trie  execution  of  a  lease. 

contract 
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1818.  cbntract  of  sale  was  completed,  was  informed  of  the 
agreement  with  Frost,  and  engaged  to  perform  it. 
Matthewsj  having  been  made  a  Defendant,  by  his  answer, 
admitted,  that,  in  the  course  of  the  treaty  with  Agar  for 
the  purchase  of  the  estate^  he  understood  that  iVoi/  oc- 
cupied the  house,  under  some  leasee  or  agreement  for  a  • 
lease. 

In  October  ]807f  Matthems  sold  and  conveyed  the 
estates  which  he  had  purchased  from  Agar  to  Sir  Charles 
Price  and  WiUiam  Braamingj  in  trust,  for  the  East 
Country  Dock  Company. 

By  an  act  of  Parliament,  51  Geo.  3.  c.  clxxi.,  entitled 
<<  An  act  for  completing  and  maintaining  the  East 
Country  Dock  at  Rotherhithe,  in  the  county  of  Surrey  /* 
it  was  enacted,  that  the  several  persons  therein  named, 
together  witK  such  other  person  or  persons,  body  or 
bodies  politic,  cprporate  or  colIq;iate,  as  should,  accord- 
ing to  the  conditions  and  restrictions  in  that  act  con- 
tained, be  possessed  of  any  part  of  the  joint  stock  of  the 
said  company,  their  several  and  respective  executors,  ad- 
ministrators, and  assigns,  being  a  prc^rietor  or  pro- 
prietors of  any  share  or  shares  in  the  said  dock  or  docks, 
should,  for  the  purposes  of  the  act,  be  a  joint-stodc'oom* 
pany,  by  the  name  and  style  of  the  East  Country  Dod 
Company.  The  fourth  section  enacted,  that  all  the  mes- 
suages, lands,  tenements,  and  hereditaments,  which  then 
bdonged,  or  might  thereafter  belongs  to  the  company, 
and  all  buildings,  erections,  and  other  matters  and 
things  thereon  and  thereunto  belonging,  and  also  all 
basins  or  docks,  &c.  which  should  be  made,  &c*  by  the 
company,  should  be,  and  the  same  were  thereby,  vested 
in  the  company;  and  it  should  be  lawful  for  the  com- 
pany, in  the  name  of  their  treasurer  for  the  time  being, 
•  to  bring  any  action  or  actions,  and  to  prefer  or  prosecute 
J  7  any 
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any  bill  or  bills  of  indictment,  against  any  person  who  1818. 
should  damage^  or  cause  to  be  damaged)  any  of  the 
works  to  be  made^  erected,  &C  by  vfartue  of  the  act,  or 
who  should  injure  or  destroy  the  sorae.whilst  domg^  or 
impede  the  doing  thereof,  or  steal,  or  wrongfully  take 
away  any  materials  or  machines  provided  or  to  be  pro- 
vided from  time  to  time^  or  used,  or  intended  to  be 
used  thereon,  or  for  any  other  purposes  of  the  act,  or 
who  should  wiliiilly  do  or  sufier,  or  consent  to  do^  any 
thing  whereby  damage  might  accrue  to  the  messuage, 
erections,  and  buildings  to  be  purchased,  or  the  works 
or  machines  to  be  made  or  erected  by  virtue  of  the  act. 


In  Mm/^  1813,  Fro^  having  become  bankrupt,  and 
Brmonitig  being  dead,  the  assignees  o(  Frost  filed  a  sup- 
plemental bill  against  Sir  Charles  Price  and  Matthews^ 
which,  on  the  hearing,  was  dismissed  as  against  Sir 
Charles  Price^  without  costs,  with  liberty  for  the  Plain^ 
tifi  to  amend  by  adding  parties,  (a) 

The  supplemental  bill  was  afterwards  amended  by 
making  Thomas  MaUbi/f  the  treasurer  of  the  East  Country 
Docif  and  seven  other  persons,  the  directors,  Defendants, 
alleging  that  the  treasurer  and  directors  were  also  the 
holdersyorpossessed o^  and  entitled  to,  certain  sharesof  the 
joint  stock  of  the  company,  and  a  considerable  number  of 
other  persons  were  likewise  the  holders  o^  or  entitled  to, 
shaies  of  the  joint  stock ;  but  the  shares  of  such  stock  or 
ooncembeingtransferrable  at  the  pleesureof  the  respective 

(«)  *  19  Jim^,  1S15.  His  and  it  is  ordered  that  the  plain- 
Honor  doth  order,that  this  cause  tiff's  Inll  do  stand  dismissed  out 
do  stand  over,  with  liberty  for  of  this  court  without  costs,  as 
the  Phnntiffit  to  amend  their  bill,  against  the  defendant  Sir  Charles 
hy  adding  proper  parties  diereto,  Price,  Baronet." — Reg.  Lib.  B. 
with  apt  words  to  chaige  them;  1817,  foL  1616. 

holders 
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1818.  holders  thereof,  the  Plainti&  were  unable  to  discover  or 
ascertain  who  were  the  present  holders  or  proprietors  of 
shares,  or  where  they  respectively  resided,  or  were  to  be 
met  with,  or  who,  by  name,  at  present  constituted  the 
East  Country  Dock  Company^  The  bill  prayed,  that  a 
proper  lease  might  be  executed  to  the  Plaintiffs,  accords 
ing  to  their  agreement,  and  that  they  might  be  quieted 
in  the  possession  of  the  premises,  during  the  residue  of 
the  term  of  twenty-one  jrears,  and  that  the  East  Country 
Dock  Compam)  and  the  Defendants  MaUby^  and  the  present 
directors,  and  all  future  treasurers  and  directors  of  the 
company,  might  be  restrained,  by  injunction,  from  ob* 
taining  possession  of  the  house  from  the  Plaintiff^ ;  and 
that,  if  the  Plaintiff  were  not  entitled  to  such  lease  as 
against  the  Dock  Company^  that  the  Defendant  Matthems 
might  be  decreed  to,  pay  to  the  Plaintifis  such  sum  as 
would  be  the  full  value  of  the  lease,  if  the  same  were 
granted,  and  that  the  value  might  be  ascertained  in  such 
manner  as  the  Court  should  direct. 

The  Defendants,  by  their  answer,  admitted,  that  the 
contract  between  Matthems  and  the  company,  and  the 
conveyance  to  Price  and  Bronmingj  were  entered  into 
and  executed  after  Matthews  had  answered  the  original 
bill  of  Frost ;  and  denying  notice  of  the  agreement  with 
Frostf  insisted  that  they  were  not  bound  to  grant  a  lease. 

Mr.  Hart  and  Mr.  Shadwelly  for  the  Plaintiff. 

The  Plaintiff's  equity  is  clear,  and  relief  may  be  ob* 
tained  against  the  present  Defendants,  without  bringing 
before  the  Court  all  the  proprietors  of  the  company. 
Adair  v.  The  New  River  Company,  (a)  In  a  recent  case 
of  the  Gravesend  Watermen,  before  Sir  William  Grant, 
some  individuals  of  each  class  were  permitted  to  sustain 
the  suit. 

(o)   1 1  Vet.  429. 

Mr. 


CASES  IN  CHANCERY.  Ml    ^ 

Mr^  Agar  and  Mn  Wingjleld  for  the  Defendants.  1818. 

The  cas^  cited  are  not  authorities  for  the  present  at- 
tempt. In  no  instance  has  the  Court  decreed  a  convey* 
ance  by  some  only  of  numerous  parties  interested  in  an 
estate^  or  directed  them  to  procure  the  concurrence  of 
the  rest.  The  Defendants  cannot  grant  the  lease  re- 
quired ;  thqr  have  not  the  whole  interest ;  they  are  ready 
to  convey  what  they  have.  Can  the  master  settle  proper 
covenants  in  the  absence  of  the  other  parties  ?  An  in- 
janction,  being  ancillary  to  relief  by  the  execution  of 
a  lease,  to  which  the  PlaintiflEs  are  not  entitled  in  this 
suit,  cannot  be  sustained. 


The  Master  of  the  Rolls.  Jufy  lo. 

If  this  were  a  case  between  party  and  party,  there 
could  be  no  defence.    The  bill,  for  specific  perform- 
ance of  the  contract  to  grant  a  lease,  was  notice  to  the 
purdiBser  ^pendente  lite,  and  it  has  been  repeatedly  decid- 
ed, that  the  purchaser  of  an  estate,  in  the  possession  of  a  Purchase  of 
tenant,  is  bound  to  inquire  by  what  right,  and  under  what  Jhe^^l^ba 
agreement,  the  tenant  holds  it  (a)  It  is  clear,  therefore,  that  ofa  tenant. 
thepresentDefendants  are  as  much  bound  by  the  contract, 
as  the  person  who  originally  entered  into  it.  Tliey  insist, 
however,  that  they  have  a  right  to  proceed  by  ejectment 
to  recover  possession  from  the  Plaintifis.     The  single 
question  is,  whether  there  is  a  defect  of  parties  to  the 
-suit 

The  general  rule,  which  requires  the  Plaintiff  to  bring 
before  the  Court  all  the  parties  interested  in  the  subjea 
in  question,  admits  of  exceptions.     The  liberality  of  this 

(«}'  Danieli  V,  Vacuan^  16  Ves,    thony^  1  Mer.  282. 
J49.  17  Vet.  433.     Alkn  v.  An- 

Vol.  IL  U  Court 
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1818-^  Court  hri8  long  held,  that  there  is  of  necessity  an 
exception  to  the  general  rule^  when  a  failure  of  justice 
would  ensue  from  its  enforcement.  I  will  shortly  refer 
to  some  authorities,  which  show,  from  how  early  a  date 
was  established  this  doctrine  of  dispensing  with  parties, 
and  admitting  some  to  represent  the  absentees,  where  it 
would  lead  to  great  inconvenience  to  bring  them  all  before 
the  Court ;  authorities  after  which  the  subject  is  no  longer 
open  to  argument. 

The  first  case,  the  City  of  London  t.  Richmond  (a),  oc- 
curred in  1701,  and  the  decree  of  this  Court  was  affirm- 
ed by  the  House  of  Lords,  (£)  In  the  following  year  the 
same  principle  was  adopted  in  Qfdntin  v.  Yard,  (c)  In 
Vernon  v.  Blackerhf  ((2),  Lord  Hardwicke  refers  to  the 
case  of  the  Bubble,  in- 1 720,  in  which,  <<  although  seve- 
ral persons  were  interested,  yet  they  lodged  a  {general 
power  and  authority  in  some  few  only,  and  therefore  to 
avoid  inconvenience  from  making  such  numerous  parties, 
this  Court  restrained  them  to  those  particular  persons  who 
were  Intrusted  with  this  general  power."  {e)  In  17^2, 
occurred  Chancey  v.  May.  {/)  That  indeed  was  the  case 
of  Plaintiffs  suing  in  behalf  of  themselves  and  all  other 
proprietors  except  the  Defendants ;  but  it  appeared  that 
the  eighteen  original  shares  of  the  undertaking  had 
been  divided  into  eight  hundred ;  and  the  second  reason 
assigned  by  the  Court  for  over*ruling  the  demurrer,  is, 
"  that  it  would  be  impracticable  to  make  all  the  proprie- 
tors parties  by  name,  and  there  would  be  continual  abate- 
ments by  death,  and  otherwise,  and  no  coming  at  justice, 
if  all  were  to  be  made  parties."  (g) 

(a)  2  rem.  421.  (r)  2  Atk.  145. 

iff)  1  Bro.  P.  C.  Ed.  Tond.  516.     (/)  Prec,  in  C%/t.  Ed.  Finch. 

(c)  I  £7.  Ca.  Ah.  74.  592. 

(rf)  2il/*.  144.  (g)  JM. 

Cutten 
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CmUen  r.  the  Duke  of  QpeenAerry  (a),  determined  in 
I781f  and  Horsle^  r«  Bellf  in  1778»  referred  to  in  a  note 
on  that  case  (d),  proceed  on  the  same  principle.  In 
Uayd  Y.  Loafing  (c),  the  reason  given  for  snstaming  the 
amended  bill,  is  the  absolute  fiulure  of  justice^  which 
would  be  the  consequence  of  an  opposite  doctrine;  and 
reference  is  made  to  FeUs  v.  Bead  {d)^  and  Pearson  v. 
Bdckier*  {e)  Lord  Eldon  concludes  his  judgment  thus, 
**  In  the  manuscript  notes  I  have  seen  strong  passages,  as 
falling  from  Lord  Harduoickej  that,  where  a  great  many 
individuals  are  jointly  interested,  there  are  more  cases 
than  those^  which  are  familiar,  of  creditors  and  legatees, 
where  t^e  Court  will  let  a  few  represent  the  whol^  (con- 
sidering the  Court  possessed  of  jurisdiction,  on  the  prin- 
ciple that  otherwise  there  would  be  a  failure  of  justice). 
There  ia  one  case  very  familiar,  in  which  the  Court  has 
allowed  a  very  few  to  represent  the  whole  world."  (f)  In 
Adair  v.  the  Nevi  River  Company  (^),  Lord  Eldon^  though 
he  dismissed  the  bill,  again  recognized  this  principle. 
<<It  is  insisted,  that  the  Plaintiff  cannot  sue  in  equity, 
without  bringing  before  the  Court  all  the  proprietors  of 
the  King's  shares  as  well  as  the  company,  whose  share  is 
aho  subdivided;  but  those  parties  are  represented; 
and,  k  is  clear,  no  objection  of  that  kind  arises  as  to 
them,**  &C.  (A)  The  I«ord  Chancellor  there  mentioned  the 
case^  which  is  to  be  added  to  those  that  I  have  stated,  of 
a  lord  <^a  manor  filing  a  bill  to  compel  service  to  his  milL 
There  *'  it  is  not  necessary  to  bring  all  the  individuak : 
why?  Not  that  it  is  inexpedient,  but,  that  it  is  imprac- 
ticable, to  bring  them  all.  The  Court  therefore  has  re* 
quired  so  many,  that  it  can  be  justly  said,  they  will  &irly 


1818. 


(a)  I  Bro.  C.  C.  101.,  affirmed 
in. the  House  of  Lords,  1  Bro. 
P.  C.  Ed,  Toml.  396. 

(6)  Reported  also  AnA.  770. 

(r)  6  Ve9.  77S. 


(d)  5  Fes,  70. 

(e)  4  Ves.  627. 
(/)  6  Fes.  779. 
{g)  11  Fes.  429. 
(A)  lb,  443. 


U2 


and 
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1818.  and  hwicstly  try  the  legal  right  between  themsdves,  all 
other  persons  interested,  and  the  Plaintiff."  {a)  In  re- 
ference to  the  case  before  him,  the  Lord  Chancellor  con- 
cludes, that  ^<  it  is  competent  to  the  Court  to  say,  that  if 
the  naiotiff  brings  so  many  of  those,  who  represent  the 
King^s  share,  as  Can  be  taken  duly  and  honestly  to  enter 
into  that  contest,  in  which  all  the  others  are  concerned, 
that  ought,  in  equity,  to  bind  those  who  are  present,  re- 
presenting those  who  are  absent"  (b) 

In  cases  familiar  to  every  practitioner  in  another  Court, 
it  is  the  course  of  every  day  to  hold  all  parishioners  bound 
by  a  suit  to  set  aside  or  establish  a  moduSf  though  some 
only  are  parties.  The  same  principles  have  been  recog- 
nized, in  Cousins  v.  Smith  (c),  and,  as  I  am  informed,  in 
a  very  recent  case  relating  to  the  town  of  BrigAUmj  the 
Aitomey-General  v.  Broom,  {d) 

Here  is  a  current  of  authority,  adopting  more  or  less 
a  general  principle  of  exception,  by  which  the  rule,  that 
all  persons  interested  must  be  parties,  yields  when  justice 
requires  it,  in  the  instance  either  of  Plaintifl^  or  Defend- 
ants. The  rigid  enforcement  of  the  rule  would  lead  to 
perpetual  abatements.  This,  therefore,  cannot  be  re- 
garded as  a  new  point,  or  as  creating  a  diflScuIty.  It  is 
quite  clear  that  the  present  suit  has  sufficient  parties,  and 
that  the  Defendants  may  be  considered  as  representing 
the  company.  Can  I  then  dismiss  the  bill  for  'want  of 
parties,  because  all  the  proprietors,  admitted  to  be  so 
numerous  that  it  is  difficult  to  find  them,  are  not  before 
the  Court  ?  There  is  no  fair  distinction  in  that  respect 
between  this  case  and  those  which  have  been  stated. 

The  only  novelty  is,  that  the  bill  requires  an  act  to 

(a)   U  fV«.445.  {c)  IS  Vet.  543. 

(6)  IM.  (d)  Ante,  vol.  i.  965.,  sec  p.  50«. 

be 
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be  done  by  tbe  absentees.  Not  having  them  before  the  1818. 
Court,  though  their  rights  may  be  boundi  there  is  a  dif- 
ficulty in  making  them  act.  The  Plaintiff  requires  spe- 
cific performance  of  tbe  agreement ;  and  it  would  hardly 
be  sufScient,  supposing  it  proper,  for  a  few  to  execute  a 
lease  on  behalf  of  the  rest.  In  a  conveyance  of  the  inte- 
terest,  all  must  join.  But  that  difiicnity  presents  no  ob- 
jection to  binding  the  rights  of  the  parties«not  before  the 
Court.  That  is  authorized  by  every  one  of  the  cases  re- 
ferred to.  If  tbe  Court  cannot  proceed  to  compel  the 
Defendants  to  do  tbe  act  required,  it  must  go  as  fiir  as  it 
can. 

Consider  what  a  failure  of  justice  would  otherwise  en- 
sue. In  1805,  (he  owner  of  this  land  entered  into  an 
agreement  to  grant  a  lease  for  21  years,  for  a  rent  and 
a  pecuniary  price.  The  land  eventually  comes  into  the 
possession  of  the  Dock  Company,  who,  representing  the 
original  party  to  the  contract,  are  called  on  to  perform 
it.  On  the  merits,  they  have  no  defence ;  the  Plaintiiis 
have  88  clear  a  right  to  this  lease  as  the  Defendants  have 
to  their  estate.  Are  they  to  be  left  to  an  action  at  law, 
with  all  the  difficulties  relating  to  parties,  and  of  ascer- 
taining what  damages  or  compensation  they  are  to  re- 
cover? To  be  expelled  from  this  Court,  where  their 
proper  remedy  is,  because  the  estate  is  in  the. hands  of 
persons  who  will  not  perform  the  contract  which  they 
are  bound  to  perform  ?  Is  that  justice?  Can  this  be  as- 
similated to  the  cases  in  which  courts  of  equity  refuse  relief, 
and  leave  the  parties  to  an  action?  That  isthe  practice  only 
where  an  action  will  better  accomplish  justice,  or  where  the 
Court  is  of  opinion  that  the  Plaintiff  is  not  intitled.  Here 
the  impediment  arises  solely  from  the  conduct  of  the  De- 
fendants, not  from  the  difficulty  of  the  case.  The  estate, 
without  the  Plaintiff's  fault  has  come  into  the  hands  of 
persons  who  refuse  to  execute  the  contract  What  would 

U  3  be 
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1 8  i  p.        be  the  consequence  of  allowing  the  objection  ?    Arc  the 
^      -  ■  ^      company  aware,  or  do  they  mean  to  avow,  that,  in  every 


V.  case,  it  la  impracticable  to  compel  them  to  perform  a  < 

MALTBr.  ^^^  p  That,  unless  all  the  proprietors  are  made  parties, 
which  is  impossible,  no  suit  can  be  maintained  against 
theiB,  in  equity  ?  It  is  a  benefit  to  the  company  to  over- 
rule such  an  objection.  If  it  prevails,  no  one  will  ever 
contract  with  them.  I  cannot  suppose  that  they  intend, 
or  will  be  advised,  to  insist  on  it. 

Instead  of  dismissing  the  bill,  I  will  do  what  I  can  to 
assist  the  Plaintiffs;  bind  the  right,  declare  the  Plaintiffs 
entitled  to  a  lease,  and  restrain  the  treasurer  from  dis- 
turbing their  possession.  I  have  had  doubt  whether  I 
ought  not  to  go  &rtber.  It  is  hard  that  the  Plaintiffs 
have  not  all  the  justice'which  they  would  have,  as  between 
party  and  party ;  that  they  cannot  carry  their  lease  to 
market :  but  thus  far  I  shall  certainly  give  relief. 

"  His  Honor  doth  declare,  that  under,  or  by  virtue 
o^  the  agreement  in  the  pleadings  mentioned,  dated  the 
16th  day  of  May  1804,  the  Plaintiff^  arc  entitled  to  a 
case  from  the  Easi  Country  Dock  Ompcmy  of  the  pre* 
mises  in  question,  for  the  unexpired  term  of  twenty-one 
years  from  Christmas  1803,  at  the  rent  of  55/. ;  and  it  is 
ordered,  that  it  be  referred  to  Sir  J.  Simeon^  Bart,  one 
&c  to  tax  the  PlaintLBT's  costs  of  the  original  suit,  and  of 
the  supplemental  suit  against  the  Defendants,  the  treasurer 
and  directors  of  the  said  company,  and  the  Defendant, 
David  MaUheuDS;  and  it  is  ordered,  tliat  the  Defendants 
in  the  supplemental  suit  do  pay  to  the  Plaintiffi  such 
costs;  and  it  is  ordered,  that  the  Plaintiffs  do  pay  the 
rent  to  grow  due  from  time  to  time,  to  the  Defendant, 
Thomas  Maliby,  as  treasurer,  and  to  the  treasurer  for 
the  time  being,  of  the  said  company ;  and  it  is  ordered, 
that  such  treasurer  be  restrained  from  bringing  any  ac- 
tion 
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tien  to  disturb  the  Plainti&  in  the  possession  aad  enjoy- 
nMnt  of  the  premises,  during  the  term  for  which  the 
Plaiotifis  are  hereinbefore  declared  to  be  entitled  to  a 
leasee  and  any  of  the  parties  are  to  be  at  liberty  to  apply 
to  tbia  Court  as  there  shall  be  occasion."  (a) 


1818. 


(a)  See,  in  addition  to  the 
cases  cited^  Broton  v.  Howard, 
1  Eq.  Co.  Ab.  169.  Cutkberl  v. 
Wetiwood,  GiA.  Jtep.  in  Eq. 
93a.Biscoey.  The  Undertaker$ of 
th§  Land  Bank,  S  Eq.  Ca.Ah.  166. 
pi.  7.  ctf.  GUb,  Rep,  in  Eq.  S30. 


Moffat  y.  Farquharton,  S  Bro. 
C.  C.  538.  Good  ▼.  Btetmii,  IS 
Ve9»  397.  Brown  ▼.  Karrii,  13 
Ve$.  S$2.  Cochbmm  v.  Thmp- 
ion,  16  Vet,  32  K  Pearoe  t. 
Piper,  17  Vet.  1  Beaumont  ▼. 
Meredith,  3  fV«.  ^  Beam,  180. 


EDWARDS  u.  M'LEAY. 

^|iHE  original  decree  in  this  cause  (a),  dated  19th 
^  July  1815,  was  as  follows:  <*  His  Honor  doth 
declare^  that  the  sale  in  the  pleadings  mentioned,  and 
the  conveyance  executed  in  pursuance  of  such  sale, 
bearing  date  the  24th  and  25th  days  oi  May  181 1*  were 
fraudulent  and  void ;  and  doth  order  and  decree^  that 
the  same  be  set  aside,  and  the  said  conveyance  delivered 
up  to  be  cancelled ;  and  it  is  ordered,  that  it  be  referred 
to  Mr.  St€eU  one^  &c.  to  inquire  and  state  to  the  Court, 
when  the  Plaintiff  quitted  the  beneficial  possession  of 
the  house  and  premises  in  question  in  this  cause,  and 
to  take  an  account  of  all  sums  of  money  paid,  laid 
out,  or  expended,  in  repairs  or  improvements  made  by 
the  said  Plaintiff  on  the  same,  and  the  said  Master 
is  also  to  take  an  account  of  the  costs,  charges,  and  ex- 
penses, which  the  Plaintiff  has  incurred  and  been  pat 
to,  in  consequence  of,  or  which  have  been  incidental  to, 
his  purchase  and  conveyance  thereof;  and  the  Master 


Jlc/^6.  10,11. 

An  estate  bay- 
ing been  sold, 
some  part  of 
wbich,  ma- 
terial to  the 
enjoyment  of 
the  rest,  was 
subject  to  a    . 
defect  of  title 
known  to  the 
▼endorsy  but 
not  disclosed 
by  the  ab- 
stract, and  un* 
known  to  the 
purchaser,  the 
contract  was 
rescinded,  and 
the  vendors 
were  ordered 
tormy  the 
purchase  mo- 
ney, with  all 
costs  and  ex- 
penses inci- 
dent to  the 
purchase  and 
conveyance. 


(«)  Reported  Coop,  308. 
U  4 
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1818.  is  to  compute  interest  at  the- rate  of  51.  per  cent. per 
annum,  upon  the  several  sums  which,  under  the  dirao- 
tions  herein  contained  before  given,  he  shall  find  to  have 
been  so  paid,  laid  out,  or  incurred,  and  also  upon  the 
sum  of  5S90/.,  from  such  time  as  the  said  Master  shall 
find  that  the  Plaintiff  quitted  the  beneficial  possession  of 
the  said  house  and  premises;  and  it  is  ordered,  that  the 
Defendants  do  pay  unto  the  Plaintifis  the  said  sum  of 
5890/.,  together  with  what  the  said  Master  shall  certify 
to  be  the  amount  of  the  several  accounts  hereinbefore 
directedi  together  with  his  costs  of  this  suit  to  be  taxed, 
&c ;  and  thereupon  it  is  ordered,  that  the  Plaintiff  do 
re-convey  and  re-assign  the  said  purchased  premises,  at 
the  Defendants'  expense,  unto  them  the  smd  Defend- 
ants, or  as  they  shall  direct,  such  conveyance  and  re- 
assignment to  be  settled  by  the  said  Master,"  &c. 

Reg.  Lib.  A.  1817.  fol.  1601  —  1605. 

From  this  decree  the  Defendants  appealed. 

The  case  having  been  argued  by  Mr.  Hart  and  Mr. 
Skadwell,  for  the  Defendants,  and  Sir  Samuel  Bomilfy 
and  Mr.  Spranger,  for  the  Plaintiff,  the  Lord  Chancellor 
observed,  that  nothing  appearing  on  the  abstract  which 
altered  the  nature  of  the  case,  he  approved  the  judgment 
of  the  Master  of  the  Rolls;  and  that  the  pleadings  did 
not  authorize  the  argument  that  a  good  title  could  still 
be  made. 


Ju/y  \\.  77/c  Lord  Chancellor. 

Having  read  the  pleadings,  I  am  entirely  of  opinion, 
that,  though  it  may  be  necessary  to  state  with  more  pre- 
cision the  subject  of  inquiry  relative  to  repairs  and  im- 
provements, the  decree  is  substantially  right.     Nothing 
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was  clone  by  the  PlaintifiF  after  he  knew  the  defect  of  the  1819. 
title;  he  certainly  could  have  claimed  no  allowance  even 
for  subsequent  repairs.  The  case  resolves  itself  into  this 
question,  whether  the  representation  made  to  the  Plain* 
tiff  was  not,  in  the  sense  in  which  we  use  the  term,  fraud* 
ulent?  I  am  not  apprised  of  any  such  decision,  but  I 
agree  with  the  Master  of  the  Rolls,  that  if  one  party  makes* 
a  representation  which  he  knows  to  be  false,  but  the 
falsehood  of  which  the  other  party  had  no  means  of 
knowing,  this  Court  will  rescind  the  contract.  In  prin- 
ciple, therefore,  the  decree  is  right,  though  it  seems  to 
have  gone  too  far  on  the  subject  of  repairs  and  improve- 
ments. Its  terms  must  be-  made  conformable  ta  the 
prayer  of  the  bill;  striking  out  the  word  *^  improvements," 
and  leaving  the  word  **  repairs,"  I  give  the  Plain- 
tiff all  that  he  has  asked  by  his  bill,  and  I  cannot  give 
him  less. 

My  11,1818.  <<  His  Lordship  doth  order,  that  the 
decree  made  on  the  hearing  of  this  cause/  on  the  1 9tli 
day  of  July  1815,  be  varied,  so  far  as  it  directs  an  ac- 
count to  be  taken  of  all  sums  of  money  paid,  laid  out,  or 
expended,  in  improvements  made  by  the  Plaintiff,  on 
the  house  and  premises  therein  mentioned;  and,  instead 
thereoi^  it  is  ordered  that  it  be  referred  to  the  said  Mas- 
ter, to  take  an  account  of  all  costs,  chai^ges,  and  expenses, 
which  the  Plaintiff  has  been  properly  put  to,  in  conse- 
quence o^  or  which  have  been  incident  to,  the  purchase 
of  the  said  house  and  premises,  and  the  conveyance 
thereof  to  the  Plaintiff;  and,  for  the  better  taking  of  such 
account,  the  parties  are  to  produce,  &c. ;  and,  with  the 
said  variation,  it  is  ordered,  that  the  said  decree  be  affirm- 
ed; and,  it  is  ordered,  that  one  moiety  of  the  sum  of  10/., 
deposited  with  the  register,  &c.,  be  paid  to  the  plain- 
tiff," 8cc. 

Reg.  Lib.  A.  1817,  fol.  1813. 
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Ex  parte  BROWN. 


Commission  fTIHE   bankrupt   being  under  commitment   for   not 

onthepeti-  answering  to  the  satisfaction  of  the  commissioners, 

^^Jl^*^®  petitioned  that  the  commission  might  be  superseded ;  all 

der  commit-  the  creditors  who  had  proved  debts  had  signed  their  con- 

anwrerinfo"^  sent  to  the  petition,  and  the  commissioners  certified  to 

with  the  con*  that  effect.     Mr.  MontagUj  for  the  petition,  cited  Ex 

creditors.  parte  M^Gennis  (a),  overruling  Ex  parte  Bean.  (6) 

ITie  Lord  Chancellor. 

If  a  bankrupt,  under  commitment,  applies  to  super- 
sede a  commission,  by  reason  of  its  invalidity,  he  is  en- 
titled to  be  heard,  as  in  Ex  parte  M^Gennis ;  but  that 
he  shall  be  discharged,  on  consent  of  the  creditors,  when 
committed  under  a  valid  commissbn,  is  a  different  pro- 
position. At  least,  the  order  must  be  qualified  by  an 
undertaking  on  his  part,  to  bring  no  action,  in  respect 
of  his  commitment,  and  to  confirm  sales  under  the  com- 
mission. With  those  qualifications,  unless  I  intimate  an 
o])inion  to  the  contrary  to-morrow,  you  may  take  the 
order. 


JWy  10.  ^'^  Lord  Chancellor. 

With  the  consent  of  all  the  creditors,  it  is  of  course 
to  supersede  the  commission;  the  consequence  is,  that 
the  authority  for  keeping  the  bankrupt  in  custody  has 
ceased.  He  must  be  discharged  upon  the  terms  which 
I  intimated. 

(a)  18    Vet.  289.    I  Rose,  60.        (6)  17  Vet,  47. 
S4. 

'  **  Now 
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^  Now  upon  hearing  the  said  petition  ready  and  what        ISIS, 
alleged  by  the  counsel  for  the  petitioner,  iind  the     \^  -  ' . 
petidoner  undertaking  not  to  bring  any  action,  and  also       Baoww. 
to  confirm  all  sales  made  by  the  said  assignees  under  the 
said  commission,  I  do  order,  that  the  said  commission 
issued  against  the  petitioner  J.  Dromi^  and  dated  tlie 
11th  of  March  1817,  be  superseded,  and  that  a  writ  of 
supersedeas  do  forthwith  issue  for  that  purpose.''  Orders 
in  Bankruptcy,  1^18.,  Lib.  141^,  p.  SO. 


ATTORNEY-GENERAL  v.  WARREN.  j^^  ^^  ^^ 

rriHE  information  filed,  on  the  21st  November,,  1815,  J,uSS?m^ 

^   at  the  relation  of  the  trustees  of  <^  Fcljamb^^  Cha-  i67o,  in  a  suit 

rity,''  stated,  that  Godfrey  Foljambe,  by  his  will,  dated  Ste^^f  a 

the  24th  of  February,  in  the  S7th  year  of  the  reign  of  charity,  im- 

EUzabeth,  devised  to  Isabel  Foljambe,  his  wife,  and  her  ton,  and  per- 

heirs,  the  rectory  and  parsonage  of  Adetiborough,  in  the  f o^  inurested 

county  of  NMingkanif  together  witli  the  glebe  lands,  plication  of 

upon  trust,  (after  the  expiration  of  a  term  of  years  which  Jyiych°the  ^ 

George  Fcljambe  had  therein),  to  pay  certain  annuities  to  Attorne3r-Ge- 

the  preacher  and  schoolmaster  at  Chesterfield,  and  to  the  ^  p^rty^  ha^. 

Masters  and  Fellows  of  Jesus  and  Magdalen  Colleges,  ^°S  directed 
At,.,  1  11  .1         ^t  *',the  trustees 

Cambrtdge,  and  to  apply  the  residue  of  the  rents  and  under  the  in- 

profite  towards  the  relief  of  the  |K)or  of  the  parish  of  dcmmtyofthe 

Chesterfield,  at  the  view  and  oversight  of  his  executors  form  an  agree- 

and  the  survivor;  and  after  their  decease,  of  such  per-  pj^n^^ 

that  suit,  for 
granting  a  lease  of  tithes  for  980  years  at  a  fixed  pecuniary  rent,  and  an  exchange 
of  lands,  and  the  conveyances  haying  heen  accorduigly  executed,  and  the  rent  con- 
fctaotly  paid,  and  the  lands  enjoyed  in  conformity  to  the  decree ;  an  information  by 
the  Attomev-General,  at  the  relation  of  the  present  trustees,  a^nst  the  person, 
daiming  under  the  Plaintitf  in  the  former  suit,  for  an  account  of  tithes,  not  stating 
the  decree  of  1670,  ^rhich  was  set  foith  in  the  answer,  was  dismissed. 
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1818. 


Attokvby- 
Genebal 

V, 

Waekkn. 


son  as  should  be  owner  of  his  mansion-house  of  Walton  / 
that,  by  a  conveyance  dated  the  27th  of  AuguU^  1584, 
Isabel  Fo^ambe  granted  the  rectory  to  William  IreUmj 
and  Mary,  his  wife,  and  their  heirs,  to  pay  the  sums  of 
money,  and  accomplish  the  purposes  expressed  in  the 
wiU. 


The  information  further  stated,  that  the  succession  of 
trustees  had  been  regularly  continued,  and  that  the  rec- 
tory was  then  vested  in  the  relators  on  the  trusts  of  the 
will,  and  they,  as  impropriate  rectors,  were  entitled  to 
the  tithes  of  com,  grain,  and  hay  in  the  parish  of  Aden^ 
boroughs  and  that  the  Defendant,  Sir  John  Borlase 
Warren^  Baronet,  then  was,  and,  since  1809,  had  been> 
the  owner  of  lands  within  the  parish. 

The  information,  stating,  by  way  of  pretence^  a  lease^ 
dated  the  12th  oi  September ^  1763,  by  which  the  trustees 
of  that  time  granted  to  Arthur  Warren^  an  ancestor  of 
the  Defendant,  the  tithes  of  the  lands  then  belonging  to 
him  within  the  parish,  for  980  years,  charged,  that  the 
compensation  made  by  the  pretended  lease  to  the  trus- 
tees for  the  tithes,  was  grossly  inadequate  and  fraudu- 
lent, and  that  the  lease  was  illegal  and  wholly  void,  and 
that  the  then  trustees  were  not  enabled  to  enter  into,  or 
to  grant  any  such  lease,  tending,  in  tiie  highest  degree, 
to  injure  the  interest  of  the  charity ;  and  the  relators 
submitted,  that  the  lease  was  fraudulent  and  void,  and 
could  only  be  binding  on  the  parties  thereto. 

The  information  prayed,  that  the  pretended  lease^  or 
agreement  for  a  lease,  might  be  declared  to  be  illegal  and 
void,  and  ordered  to  be  delivered  up  and  cancelled,  and 
that  an  account  might  be  taken  of  the  single  value  of  all 
the  titheable  matters  which  had  arisen  on,  or  from,  the 
farms  and  lauds  occupied  by  the  Defendant,  and  that  he 
I  o  might 
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night  pay  to  the  relators  what  should  appear  to  be  due  1818* 

from  hiiDy  the  Plaintiff  waiving  all  pains  and  penalties  ^  '  '  ^' 

that  might  have  been  incurred  by  the  Defendant^  for  Gwxkai, 

subtracting  or  not  setting  out  the  tithes.  Wabesn. 

The  answer  of  the  Defendant  stated^  that  the  rectory 
being  in  the  possession  of  Henry  Fcljambej  under  a  lease 
from  the  trustees,  and  Arthur  Warren  being  possessed  of 
the  manor  of  Totan  (a  part  of  the  parish  oi  Adetiborough^) 
tod  of  some  arable  lands  in  the  parish,  for  the  remain- 
der of  a  term  of  a  thousand  years,  (the  reversion  in  fee 
bdng  vested  in  Benjamin  Weston  and  Hopton  Shuter^  in  ' 
trust  for  him,)  and  having  entered  into  the  agreement 
after-mentioned,  in  Easter  Term  1662,  Arthur  Warren^ 
in  conjunction  with  his  trustees  Weston  and  Shuter^  exhi- 
bited a  bill  in  Chancery  against  Hetiry  Pierpoint  and  the 
other  trustees  of  the  charity,  Henry  Foljambe^  the  tenant 
of  the  rectory,  the  masters  and  fellows  of  Ji?5itf  and  Mag- 
dalen Colleges,  W.  B.  the  preacher  and  £•&  the  school- 
master of  the  parish  of  Chesterfield^  and  the  church- 
wardens and  overseers  of  die  poor  of  the  parish,  stating 
the  foundation  of  the  charity,  and  that  there  being 
tithes  payable  by  Arthur  Warren^  out  of  his  manor  and 
lands,  to  the  impropriators  oi  Adenborough ;  ^Jbont  Septem- 
ber 1661,  he  treated  with  Henry  Fdjambe  for  the  pay- 
ment of  a  certain  sum  of  money  in  lieu  of  such  tithes, 
and  for  laying  the  lands  belonging  to  the  rectory, 
which  were  intermixed  with  Arthur  Warren*s  lands,  into 
several  closes  by  themselves;  and  that  it  was  agreed  be- 
tween Warren  and  Henry  Folfambe,  that  the  former 
should  pay  to  Foljambe^  during  his  term  in  the  rectory, 
6U,per  annum  for  the  tithes,  and  that  the  taxes  should 
be  equally  borne  between  them,  and  that  the  glebe 
lands,  which  were  arable  lands  lying  in  the  fields  of 
Totonj  should  be  all  laid  together  in  one  place  of  the 
fields,  at  the  choice  of  Foljambe^  and  that  Warren  was  to 

fence 
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1818. 


Atyoekit- 
Gbhehal 

V 

Wakrek. 


fence  them  out,  and  the  Dciendants  to  mamtidn  the 

fence  afterwards,  and  that  sach  lands  were  to  contnuie 

tithe-free  for  ever  to  the  rectory ;  that  the  meadoar  and 

pasture-grounds  belonging  to  the  giebe  in  Toiaii  should 

be  set  forth  and  laid  together,  as  Warren  and  Foljambe 

should  agree,  to  remain  in  severalty  for  ever  tithe^free ; 

and  that  Foljambe  should  have  seven  acres  of  land  set 

out  in  Toion  Moor,  towards  Ckelwell,  to  be  and  remain 

to  the  rectory  for  ever,  in  satisfaction  of  all  common  of 

pasture  belonging  to  the  rectory  lying  within  Toion,  and 

that  Fcijawbe  should  maintain  the  fence  towards  ChA' 

laeU,  and  the  same  towards  the  lane  then  made  by  War^ 

ren;  and  that  Warren  was  also  to  divide  that  part  of  the 

Holme  Leyes  belon^ng    to    the  rectory,    which    was 

staked  out  from  the  rest,  and  to  maintam  all  the  fences 

of  the  same  for  ever;  and  pay  40s.  to  Fo^ambe,  and 

give  him  twenty  loads  4>f  stone  towards  making  a  bridge ; 

and  that  he  was  also  to  divide  the  meadows  bek>nging 

and  laid  out  to  the  rectory  from  the  vicar's  lands,  and 

Foiyambe  was  to  have  as  much  laid  out  for  it,  with  a 

convenient  way  through  certain  adjoining  lands;  that 

the  bill  farther  stated,  that  this  agreement  had  been  re- 

duced  into  writing,  and  was  to  be  confirmed  by  Pier-- 

point  and  the  rest  of  the  trustees,  and  that  they  bdng 

acquainted  with  it,  and  being  sensible  of  the  advantage 

that  would  arise  to  the  charitable  uses,  approved  of  the 

agreement ;  and  that  Warren  had  laid  out  the  arable 

lands,  and  in  other  particulars  performed  his  part  of  it, 

and  ofiered  to  secure  the  payment  of  tlie  60/.  per  an^ 

mtmj  by  a  conveyaiKe  of  a  part  of  the  manor  of  Toianj 

then  on  lease,  and  by  bond  during  the  continuance' 

of  that  lease ;  the  bill  prayed  the  execution  of  the  agrees 

ment. 


The  answer  farther  stated,  that  the  Defendants  to  this  bill 
appeared,  and  put  in  theiranswers,  and  the  Defendants^  the 

Masters 
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Masten  and  Fellows  cfjesas  and  Magdalen  Collc^gesy  by 
their  answers,  snbmitted  to  the  judgment  of  the  Cour^how 
finr  the  agreement  should  be  performed ;  that  Hemy  Fol* 
jambe  having  died,  the  suit  was  revived  against  tJohn  Fol- 
jambe  and  Henry  Fcljambe^  his  executors :  and,  in  1 670, 
a  decree  was  pronounced,  directing  that  the  agreement 
Aoald  be  performed,  and  that  the  Plaintifis,  accor^ng 
to  thdr  several  interests,  should  hold  and  enjoy  the  ma^ 
nor  and  all  the  lands  in  To/on,  in  which  they  had  any 
interest,  and  not  set  out  to  the  D^mdants,  and  also  the 
lands  allotted  to  the  Plaintifis  by  the  agreement,  dis- 
duurged  of  tithes  for  ever,  and  of  the  yearly  payments  *to 
the  minister  and  schoolmaster  of  Chesterfiddj  and  to  the 
colleges,  and  of  all  fee^farm  rents  chargeable  on  the  rec- 
tory; and,  that  in  lien  thereof,  Warren  should  convey 
and  settle  the  lands  offered  for  security  of  the  60h  per 
anmtm^  to  the  trustees,  and  that  that  sum  should  be  paid 
according  to  the  agreement ;  and  that  the  trustees  should 
eonvey  the  ancient  glebe  lands  allotted  by  the  agreement 
to  Warren,  and  that  the  Defendants  should  enjoy  the  lands 
allotted  to  them,  in  lieu  of  the  ancient  glebe  lands  and 
common  of  pasture,  as  the  glebe  lands  of  the  rectory ; 
sod  the  trustees  were  to  be  protected  by  the  Court,  for 
what  they  should  do,  in  pursuance  of  the  decree.  It 
was  also  decreed,  that,  as  wtell  the  whole  rectory  of  Aden^ 
boroi^k  (the  tithes  and  glebe  in  Totan,  and  soch  other 
lands  as  were  the  Plaintiffs',  and  which  they  were  to  have 
hj  the  agreement,  and  in  pursuance  of  the  order  and  de- 
cree excepted,)  as  the  60/.  per  annum^  to  be  secured  in 
lien  of  the  tithes  of  Tb/on,  and  the  lands  set  out,  or  to  be 
set  out,  for  security  of  the  6M.  per  annum,  and  in  lieu  of 
die  rectory  in. To/on,  should  for  ever  stand  charged  and 
lidUe^  in  the  hands  of  the  trustees,  their  heirs  and  as- 
signs, to  the  payment  of  the  several  sums  to  the  several 
persons  therein-mentioned,  respectively,  and  the  residue 
of  the  profits  of  the  rectory,  and  of  the  GOtlper  anmm, 
9  and 
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1818.  and  the  lands.set  out  jfor  the  glebe  in  Totan,  afaauld  be 

1  '  '  '  '  for  ever  employed  and  dUpofeed  of  for  tlie  relief  of  the 

Gbhsaal  poor  of  the  parish  ot  CAesterfieldy  according  to  the  intent 

Waiulsn  ^  ^®  ^^  ^^  Godfrey  Fcijambe. 

The  answer  farther  stated,  that  conveyances  were  a& 
terwards  executed,  dated  the  12th  and  13th  oiSeftember 
1673,  by  which  Arthur  Warren^  and  his  surviving,  tniatee 
Sktderf  conveyed  to  the  trustees  of  the  charity  the  lands 
set  out  for  th^m,  according 'to  the  agreement,  together 
with  the  other  premises  intended  as  a  security  for  the 
P'^yment  of  the  60/.  per  atmum  ;  and  the  trustees  of  the 
charity  assigned  to  Warren^  for  a  term  of  nine  hundred 
and  eighty  years,  (being  the  residue  of  his  term  of  one 
thousand  years,)  the  glebe  lands  of  the  rectory  lying  in 
Toiortf  together  with  the  tithes  of  the  lands  belonging  to 
Warren  i  and  the  inheritance  of  the  glebe  lands  and' 
tithes  was  conveyed  by  the  trustees  to  Skuter  and  his 
heirs,  in  trust,  for  Warren  and  his  heirs,  the  trustees  co- 
venanting for  quiet  enjoyment  of  the  lands  and  tithes. 

The  answer  also  stated,  that  Arthur  Warren^  and  those 
claiming  unde^,  or  in  trust  for,  him,  took  and  had  ever 
since  retained  possession  of  the  lands  and  tithes,  and  had 
regularly  paid  the  60/.  j}er  annum^  in  lieu  of  tithes,  and 
the  trustees  had  possession  of  the  lands  conveyed  to 
them ;  and  that  the  manor  and  estates  of  Arthur  War^ 
ren  bad  become  vested  in  the  Defendant,  Sir  John  Bor^^ 
lose  Warren. 

The  sum  of  SOL  per  annum  was  accepted  by  the  trus- 
tees in  lieu  of  tithes,  down  to  the  11th  of  October 
1814,  but  a  tendier,  on  the  6thof  ^jpn7 1815,  of  the  sum 
then  due,  was  refused. 

The  answer  submitted,  that  the  trustees  were  bound 

bv 
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bj  the  agreement  and  decree ;  and  tliat.the  compensation        1818. 
for  the  tithes  was  not  inadequate.  ^  '  ~  -  "^ ' 

GSKJBRAL 

Mr.  Wetherellf  Mr.  Home^  and  Mr.  Dowdesfwell^  for      Waiiibn 
the  information. 

The  original  transaction,  in  effect  an  absolute  aliena- 
tion of  chari^  estates,  at  a  fixed  rent,  is  a  gross  breach  . 
of  trust,  and  cannot  prevail  in  this  Court.  Attomey^Gc'^ 
nend  v.  Green  (a),  Attomey^General  v.  Owen  (6),  Altor^ 
ne^General  v.  Griffith  {c)^  Atiorney'General  v.  Back^ 
house*  {d)  From  the  earliest  times,  leases  granted  by 
trustees  of  a  charity,  at  an  undervalue,  have  been  re^ 
sdnded.  fVright  v.  tlie  School  of  Newport  Pond  («),  The 
hhabUanis  qfEUham  y.  Wdrreyn  (/),  and  other  cases  in 
Unke. 


The  decree  of  1670,  on  which  the  answer  insists,  is  not 
an  effectnal  ONifirmation  of  die  previous  transaction. 
That  proceeding  was  a  fraudulent  contrivance  for  obtain- 
ing the  sanction  of  the  Court  to  a  voluntary  agreement. 
The  suit  was, not  adverse;  no  inquiry  was  directed  whe- 
ther the  contract  was  beneficial  to  the  charity ;  the  At- 
torney-General was  not  a  {xtrty;  as  against  him,  it  is 
m  inter  alios  acta.  A  decree,  in  such  a  cause,  is  an 
imposture,  (g)      In   the  case  of  Hemsnvortk  Hospital 

(«)» 

(a)  6  Fet.  452. 

(i)  10  Vet.  SS5. 

(c)  19  Fes.  S6S. 

[i)  17  Fct.  285. 

(ff)  Duibtf,  Law  of  cbaritabie 

080,46. 


(/)  Duke,  67.,  sec  Aliome^^ 
General  v.  Magwood,  18  Fes, 
315.,  and  the  authorities  there 
cited,  and  Aitome^'General  v. 
Wilson,  18  Fes.  518. 


{g)  The  counsel  here 
cited  the  following  passage 
from  the  argument  of  the 
Solicitor -General  fFedder- 
hvmei  on  the  Duchess  of 
Vol.  U. 


Kingston  s  trial :  —  "  A  sen- 
tence obtained  by  fraud  and 
collusion,  is  no  sentence. 
What  is  a  sentence  ?  It  is 
not  an  instrument  witb  a  bit 
i  of 
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Attoahxy- 
Gkneral 

o. 
Wa&ren. 


(a),  a  decree  by  the  Master  of  the  Rolls,  was,  in  a  subse- 
quent suit,  treated  as  a  nullity;  and  inihe  Alfomn/'Gefieral 
V.  Cholndey  (5),  a  decree,  confirming  an  agreement  between 
a  rector  and  the  parishioners,  for  an  exchange  of  lands, 
and  an  annual  pecuniary  compensation,  inHeu  of  tithes, 
was  set  aside,  notwithstanding  an  acquiescence  of  eighty 
years.  In  Sellers  v.  Da'wson,  Lord  Thurlaw  considered 
an  irregular  order  a  nullity,  {c)  It  is  clear  that  length  of 
time  is  not  a  bar  to  a  claim  on  behalf  of  a  charity.  The 
fact,  that  the  property  has  passed  through  the  hands  of 
many  tenants,  creates  no  objection  ;  they  are  not  charged. 
The  only  defence  to  a  suit  like  the  present,  is  purchase 
for  a  valuable  consideration  without  notice,  of  which 
here  is  no  pretence. 

{a)  BlacksUm  v.  The  Hotpiial    459.  5  GwUl.  914.  2  Sden^SOi. 
of  Henisworth,  Duke,  49. ;  see  a    7  Bro.  P.   C,   Ed,   Toml.    34. 


farther  account  of  the  case  in 
Waiton  V.  Hhittoorift  Hotpiial^ 
%  Fern.  596.  Watam  v.  The 
Master^  4^.  of  Hemsworth  Hoi' 
pitalf  14  Ves,  324. 

(b)  Amh.  510.  3  ^wm'*  E,  L. 


Carharighi  v.   Colton,  4 


and  see  Jones  v.  SnotOf  3  GwUi. 

1199. 

Wood.  8S 

{c)  2  Dick,  738.  2  Attitr.^SS 
n. 


of  wax  and  seal  of  a  court 
put  to  it ;  it  is  not  an  instru- 
ment with  the  signature  of  a 
person  calling  himself  a  re- 
gister ;  it  is  not  such  a  quan- 
tity of  ink  bestowed  upon 
such  a  quantity  of  stamped 
paper.  A  sentence  is  a  judi- 
cial determination  of  a  cause 
agitated  between  real  parties, 
upon  which  a  real  interest  has 
been  settled ;  in  order  to  make 
a  sentence,  there  must  be  a 
real  interest,  a  real  argument, 
a  real  prosecution,  a  real  de- 
fence, a  real  decision.  Of 
all  these  requisites,  not  one 


takes  place  in  the  case  of  a 

fraudulent  and  collusive  suit : 
there  is  no  judge ;  but  a  per- 
son invested  with  the  ensigns 
of  a  judicial  office,  is  misem- 
ployed in  listening  to  a  ficti- 
tious cause  proposed  to  him ; 
there  is  no  party  litigatiDg, 
there  is  no  party  defendant, 
no  real  interest  brought  Into 
question,  and,tou8etheVords 
of  a  very  sensible  civilian  oa 
this  point :  Fabula,  nonjudi" 
ciuntf  hoc  est;  in  scena,  non  in 
foroy  res  agitur"  20  HowelTs 
State  Trials,  478.  479. 

On 
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On  the  merits^  therefore,  the  Attorney-General  is  en- 
titled to  a  decree,  nor  does  the  form  of  the  record  fHPesjent 
any  obstacle  to  the  administration  of  the  justice  6f  the 
case.  It!iD|gfat  have  been  more  accurate  to  have  amended 
dm  infonnation  after  the  answer  was  filed^  by  introducing 
4UiaUegation  of  the  decree,  and  charging  fraud ;  but  that 
^ras^not  necessary.  The  Attorney-General,  suing  on  be- 
Jialf  of.a  charity,  is  .not  bound  by  the  rules  which  prevail 
in  i>rdinary  suits.  AUontey-General  v.  Parker  (a),  Ji^ 
tBmeif^eneral  v.  Seta  (6),  Aitomey^General  v.  Breton  (c), 
JtUontey^GenerM  v.  Whiteley  (</)«  jlitomet/'Gejieral  v. 
Brooke- j^e)  He  canno^,  indeed,  claim  indulgence  to 
thej^vgudice  of .ihe. Defendant;  but  the  De&ndant  can- 
jiDt.be|u-^jidiced^y  a  decree  on  the  facts  stated  in  his 
ansicar :  .tlie  record  presents  the  same  case^  asjf  the  in- 
fonnation hadbeen  amended;  axase  substantially  rrequur- 
4itg^ie£  In  the,AUomey-General  fv.  Ckdmtq/9  the  in- 
Aonation  stated  the  decree ;  and  prayed  that  it  might  be 
aetasids^  hntit^^pearafrom  the  registrar's  book,  that  the 
dacrae^then  .pronounced  contained  no  declaration  to  that 
4Jflc^  hilt,  without  refenrii^g'to  the  former  decree,  treat- 
iqpiuaa  anullity»dedared  tlie  rights  of  the  parties  in  con- 
tradietioii.  to  'it.  {f)  It  cannot  be  necessary,  therefore^ 
JA  State  the  decree  on  the  record. 


181P. 


{e)  9  Vet.  496. 


(rf)  ii'r«.«47. 

(e)  IS  Ve§.  324»  395.,  and  see 
1  r«.  72. 


(/)  "JHis  Lordship  doth  or- 
derihat  the  relator's  informa- 
tion do  Stand  disifiissed  out  of 
-ftis'TJonrt,  as  against 'the 
-HtfeoteittJibetLord  Bishop 
iefi£mobi,rwithjcast#,  to  be 
4U3ed,.4frc  and  doth  order 
and  decree^  diat  it  be  refer- 
red to  the  si^  Master,  to  take 
anaaeount  of  the  value  of  the 

X 


tithes  which  have  accrued, 
arisen,  and  renewed,  upon  the 
several  estates  in  the  posses- 
sion ef  the  several  Defend- 
.anis,  firon  the  time  of  filing 
the  said  infonnation ;"  with  di- 
rections, for  taking  the  ac- 
counts and  costs.  Reg.  Lib. 
A.  1764,  foL  53h 

2  Mr. 
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Mr.  HarU  Mr.  Bell^  and  Mr.  Blenman^  for  die  De- 
fendant. 

No  evidence  has  been  produced  to  authorisethe  Court 
in  pronouncing  the  summary  decree  proposed  by  this 
information,  and  directing  an  account  of  tithes  as  matter 
of  course.  For  any  thing  that  appears,  the  original 
'transaction  was  valid ;  there  is  no  proof  of  undervalue ; 
it  was  not  a  mere  lease^  but  a  grant  of  tithes  for  a  pecu- 
niary consideration,  accompanied  by  an  exchange  of  lands. 
The  Court  will  not  TeiBcind  a  contract  in  part  It  is  clear 
'that  absolute  alienation  may  be  consistent  with  a  due  ad- 
ministration of  a  charity  estate.  In  a  case,  about  seven 
years  ago,  a  house  near  Lewes^  in  Sussex^  the  property  of  a 
charity,  which  had  formerly  produced  a  lai^e  income,  by 
*  being  let  in  apartments,  having  fallen  into  a  atate  of  dilapi- 
dation, which  Tendered  it  unproductive,  and  the  charity 
having  no  funds  to  rebuild  it,  but  the  materials  and  sdte 
being  of  considerable  value,  an  informaUon  was  filed,  and 
the  Master  having  reported  that  it  would  be  for  the  ad- 
vantage of  the  charity  to  sell  the  house.  Sir  WiUiam-Grottt 
directed  a  sale,  on  the  authority  of  a  decree  by  Sir  Tho^ 
mas  Clarkj  or  Sir  Thomas  Sewell,  cited  by  Mr.  HoUist.  In 
tlie  information  against  the  corporation  o{  Exeter  {a)f  the 
Court  refused  to  disturb  subsisting  leases,  which,  from  a 
long  course  of  dealing,  it  presumed  to  have  been  properly 
granted. 

But  on  this  record  it  is  not  competent  to  the  Court  to 
examine  the  validity  of  the  original  transaction.  That 
question:is  concluded  by  the  decree  of  1670,  which  the 
information  does  not  seek.to  bSbcL  A  decree  may  cer- 
tainly be  impeached  for  fraud,  but  the  Plaintiff  in  a  suit 
to  that  end,  must  put  in  issue,  the  decree  and  the  ikcts 


(a)  Attome^Gcnertd  v.  Crow,  Z  Met,-  524. 
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from  which  he  iafers  fraud.  -  Orders  and  decrees  remain 
in  force  till  regularly  discharged  or  reversed.  fVall  v. 
Bushby  (a),  Boddy  v.  Kent*  {b)  It  was  not  necessary 
that  the  Attorney -General  should  be  a  party  to  that 
suit.  He  had  no  interest,  and  could  have  interfered 
only  to  secure  a  correct  statement  of  the  facts,  which 
were  correctly  stated.  The  Court  may*  give  directions 
for  the  management  of  a  charity,  in  a  suit  to  which  the 
Attorney-General  is  not  a  party.  MoniU  v.  Lawson.  {c). 
The  decision  in  the  Aitomeif'General  v.  Cholmleyj  the 
case  of  an  ecclesiastical  rector,  whose  lease,  as  against 
his  successors,  was  void  by  statute,  is  no  authority  for 
setting  aside  (his  decree ;  but  it  is  a  direct  authority  for 
our  proposition,  that  it  can  be  set  aside,  if  at  all,  only 
on  an  information  stating  it,  and  praying  that  reliefl 


18  i& 


The  proceeding  in  this  case  should  have  been  by  in- 
formation and  bilL  Perhaps  the  distinction  between  the. 
cases  In  behalf  of  a  charity,  which  require  respectively  a 
bill,  an  information,  or  a  bill  and  information,  may  be 
thus  stated :  w*here  the  object  is  not  to  decide  a  right,  as 
merely  to  compel  a  party  to  account,  the  trustees  may 
proceed  by  bill;  to  decide  a  right,  the  Attorney -General 
most  be  a  party,  and  an  information  is  necessary ;  where 
both  those  objects  are  combined,  the  proceeding  must  be 
by  bill  and  information.  In  the  present  case  the  trustees 
are  not  parties;  as  relators,  they  are  subject  only  to 
costs  (<f),  but  the  Court,  having  them  before  it  in  that 
^racter  iedone,  could  not  bind  their  interests,  or  compek 
them  to  convey.*  {e\ 


(a)  1  Bro.  CC.4S4.  (e)  Tiie  substance  of  the  re», 

(ft)  1  ^fer.  561.  maining  argument  for  the  De- 

(c)  4  ViH*  500.  fendant  is  stated   in  the  jmi(^~ 

Id)  Some  cases  concerning  re*  ment. 
lators^  are  collected,  ante,  toI.  i. 

305.  D. 


X3 
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Without  finally  disposing  oTthb  case^  I  will  state  my 
present  view  of  the  two  questions  into  which  it  resolye^ 
itself;  1st,  The  validity  of  the  transaction,  independently 
on  the  form  of  the  pleadings ;  2dly,  The  fitness  of  thi» 
record,  for  the  purpose  of  impeaching  it. 


An-  absohite 
alienation  by 
tniBtees  of  a 
charity,  may 
be  valid  if  be- 
aefidaltatlie 
charity^ 


On  both  these  questions  a  principal  feature  of  the  ( 
is,  the  decree  pronounced  in  1670,  as  afiectinjg^  as  weff 
the  validity  of  the  contract,  as^  the  form  of  the  suit  whieb 
seeks  to  impeach  it.  In  that  respect  there  is  a  novelty 
in  tbb  case,  not  found  in  any  one  of  thoae  cited  at  the 
bar.  If  the  infornifttion  sought  to  impeach  a  recent  agree- 
fttent  in  these  terms,  by  trastees  of  a  eharityy  admitting 
that  the  Iqpl  estate  is  absolutely  theirs,  and  thai  they 
can  convey  it  for  ever,  and  conclude  a  contract,  binding 
their  interest,  and  the  eliarity,  at  W,  the  question  in 
this  Court  always  is,  how  fer  alienation  absolute^  or  hr 
m  long  term,  shaH  prevail  when  accompanied  with  curcm»- 
stances  which  amount  to  a  breach  of  trust  ^  that  is,  afien-^ 
•tion  not  consistent  with  that  provident  administration 
which  is  incumbent  on  trastees  of  a  charity  ?  The  prin- 
ciple that  governs  all  the  cases  i»  this,  that  trustees  are 
bound  to  a  provident  administration  of  the  fimd  for  the 
benefit  of  the  charity.  There  i»  no  positive  law  which 
says,  that  in  no  instance  shall  there  be  an  absohite  alien- 
ation. If  so^  even  in  the  case  of  an  inquiry  under 
an  orcfer  of  the  Court,  whether  alienation  would  be  be- 
neficial to  the  charity,  being  contrary  to  law  it  could  not 
be  good;  but  on  many  occasions,  by  the  authority  of  the 
Court,  alienation  has  taken  place ;  as  in  the  case  men- 
tioned of  a  decayed  houses  in  which,  after  a  rderaace 
to  the  Master  to  inquire^  whether  it  was  for  the  interest 
of  the  charity,  the  Court  directed  it  to  be  di^KMed  of* 
If  contrary  to  law,  the  Court  could  not  authorise  the  dis- 

IS  portion; 
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position :  alienatiop^  under  the  authority  of  the  Court> 
vfQjfhi  be  as  invalid  as  without  it*  These  decisions, 
tb^r^fpre^  ^fibrd  a  conclusive  proof,  that  alienation  not 
iiiyirpyidentt  but  beneficial  to  the  charity,  and  conform- 
able to  ^he  rule  ^hich  Qught  to  guide  the  trustees,  may 
be  good ;  and  disclose  the  principle  on  which  any  bill 
to  rescind  that  alienation  must  proceed.  So,  in  the  in- 
Cbrxnation  agains^  the  corporation  of  Exeter  (a),  the  late 
Master  of  th^  Rolls  was  of  opinion^  that  leases  for  three 
lives  ar^  not  necessarily  an  unlawful  alienation  of  charity 
estates ;  and  being  satisfied,  that  the  value  had  been 
i^btty  estimated  in  the  fine  and  rent,  the  duration  of 
the  leases;  did  not,  in  his  judgment,  constitute  an  objec- 
tion, when  it  appeared^  that  the  trustees  had  not,  de  novo, 
introduced  (h^t  mode  of  alienation,  but  merely  followed 
the,  cuslqni  of  the  cpuntry  ;  but  that  custom  could  not 
hi|ve  authp^is^  the  alienation  if  contrary  to  Inwp 


isrs^ 


Attornsy^ 

GZNKILAI. 
V. 

Waresn. 


|p  7^  jpto^iejf'Qene^'^  Y«  Smiih  (&),  the  Court  sanc- 
timed  alienatiop^  under  a  principle  which  it  would  be 
a  little  difficult  to  recognize  at  present.  .  It  appearing^ 
Qfk  a  reference  to  the  Master^  that  the  property  of  a 
clarity  bad  been  recovered,  in  a  great  degree,  by  the 
activity  of  the  party  who  sought  a  permanent  interest  in 
it|  be  wi^  declared  entitled  to  a  lease  renewable  for  ever. 
It  pannot  be  taken,  in  contradiction  to  these  examples,  as 
an  inllexible  rule,  that,  in  no  circumstance  whatever 
arc  trustees  jof  estates,  devoted  to  charitable  purposes, 
4PthQ|rised  to  alien,  either  absolutely  or  for  long  terms. 
The  question  therefore  js,  whether,,  under  all  the  circum- 
stanceSf  the  alienation  is  a  breach  of  trust,  or  whether 
ti^e  contract  was  not  for  the  benefit  of  the  charity  ? 


It  appears  here^  that  Henty  Foljambe^  the  tenant  pf 

(a)  AUorney^Generai  v.  Cross,        (b)  2  Vern.  746.     ' 
S.Mer,  524. 

X  4  -  the 
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Attorney- 
Gens&al 

V. 

Waiuien. 


the  rectory,  having  an  interest,  the  extent  of  which  we 
know  not,  had  enteired  into  an  agreement,  not  confined 

.  to  the  subject  of  tithes,  but  by  which  he  undertook  to 
demise  all  the  tithes  of  the  manor,  containing,  as  I  un- 
derstand", about  1200  acres,  for  the  remainder  of  fFar^ 
ren*8  term  of  1000  years,  accompanied  by  a  further 
agreement  relative  to  the  glebe,  (which  seems  designed 
to  place  the  glebe  lands  together,  according  to  the 
choice  of  the  tenant  of  the  rectory),  and  for  seven  acres 
in  lieu  of  right  of  common.  The  exact  nature  of  the 
rector's  right  of  common,  or  his  interest  in  the  titheist 
is  not  in  evidence:  or  whether  the  owner  of  the  lands 
might  have  claimed  any  exemption;  it  appears  only,  that 
in  future,  the  rector  was  to  receive  60/.  a-year  for  tithes, 
that  stipulation  being  accompanied  by  an  exchange  of 
lands  relative  to  the  glebe.  Now,  stopping  here,  and 
considering  this  agreement  with  modem  impressions,  an 
alienation  of  charity  estates  for  1000  years  at  a  stationary 
rent,  it  is  impossible  to  deny  that  it  is  a  decisive  breach 
of  trust ;  not  permitting  the  rector  to  avail  himself  of  any 
change  of  times,  but  keeping  his  interest  fixed  in  amount ; 
the  compensation  which  he  received  might  be  adequate 
at  the  date  of  the  contract ;  but  he  was  precluded,  dar- 
ing 1000  years,  from  any  advantage  of  increased  value. 
It  is  true,  that  he  was  secured  from  diminution,  and  in 
some  instances  to  guard  against  fluctuation,  may  be  aa 
much  the  interest  of  one  party  as  of  the  other;  but  that 
would  be  an  answer  to  all  cases  in  which  trustees  have 
made  an  alienation  at  a  fixed  rent.  It  is  not  fitting  for 
trustees  to  divest  themselves  of  the  power  of  profiting  by 
change  of  value.  The  progress  of  events,  and  the  de- 
preciation of  money,  have  shown  the  improvidence  of 
this  agreement ;  at  the  same  time,  it  is  just  to  say,  that 
these  principles  do  not  seem  to  have  been  acted  on  at 
that  early  period,  in  1670.  There  is  no  case  produced, 
in  which  mere  improvidence,  inferred  solely  firom  the 
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alienation.  In  many  cases  in  Duk^n  ooUeetioDy  the 
Coort  has  acted  on  inadequacy  of  value ;  in  none  on 
mere  extent  of  term;  where  the  alienation  appeared,  at 
the  tim^  to  be  a  provident  administradon,  an  alienation 
for  a  value  then  adequate^  the  prospective  possibility 
diat  it  might  become  inadequate^  does  not  appear,  at 
that  period,'  to  have  had  the  efiect  which  it  has  at  pre^ 
sent.  Lord  Eidonj  in  1801,  says,  that  he  can  find  no 
precedent  for  regulation  of  the  judgment  of  the  Conrty 
having  before  it  the  case  of  a  long  lease  of  a  charity 
estate  (a),  and  in  a  subsequent  case  (6),  although  he  states, 
that  during  the  last  twen^-five  years  no  doubt  had  been 
entertained  on  that  point ;  yet  no  exprete  decision  was 
produced,  that  a  long  term,  without  reference  to  valnc^ 
is  an  improvident  alienation. 


WIS. 


I  mention  the  fiict  to  show  that  these  trustees  might 
not  know  that,  in  the  judgment  of  the  law,  they  were 
guilty  of  a  breach  of  trust ;  but  it  is  a  difierent  thing  to 
lay,  whether  the  Court  can  retrospectively  give  validity 
to  snch  a  contract,  and,  with  reference  to  modem  prin- 
dpks,  permit  it  to  remain?  That  is  a  question  of  consi- 
derable difficulty;  but  whaiever  it  can  properly  be  con- 
ffldered,  the  point  will  not  be  merely,  whether  a  demise 
of  tithes  for  a  thousand  years  at  a  fixed  rent  is  a  good 
administration  of  a  charity,  for  it  never  can  be  just  to 
oonnder  a  part  of  a  contract  and  not  the  whole:  in 
examining  the  conduct  of  the  trustees,  and  deciding 
whether  this  was  a  provident  administration  of  the  pro- 
perty of  the  charity,  the  Court  must  advert  not  only  to 
the  dthes,  but  to  the  glebe,  and,  as  far  as  it  can,  to  all 
the  drcumstances. 


Length  of  time,  though  not  a  bar,  is  certainly  an  ob-^ 

(a)  AUcrn^i^eneralw.  Greeth        (^)  AUomey^Generai  v.  Owen 
6  Va.  A5i  10  Ve$,  5SS. 

Stack 
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1^8.  «Ml^e  ix^  the  v%y  of  ^iiig  a^ide  a  .poi^0|  mac)^  q|^  i^ 
l^Wdff^afi^  Aftjf  FS^  WS  «»d  ac^  wj^^  ^T^r  sifflfp^ 
t^l  t|iie;  ^Ijffft.of  tbi^  infoan^ tj^osu    Ix  (^^t^  a  4ifl$cf^, 

a^©?iil^nft  lllCf^8,  n^ii^  ^ipd  a  stwpg;  pa^  i^ 
t^  the  i^rpp^ivioq  of  cquHy  «ft^  aucb  a  lapsie  o£  tii^^ 
Kt  ()if  iq^ancfi  of  oii|^  of  the  pfrtife^  v{hp  ^ajr  hfi^ 
^npj^  ^  th?  U^efic  of  Ui^  oo^fn^t  %  P^^lw^«  4% 
wl^^  or  fi  great  pmrt^  of  t^e  ^qtervi^  aipd  w^fp^  W^er 
Gou)d  l^ave  ^jneea  cpmpeUed^  at  the  inatanf:e  qf  t^e  ffffffv 
PWty*  tft  relisqutaJli  ^  wfien,  fioiiv  an  a^efatipu  in  ^ 
r^IaUw  ¥^!^^  pf  moi^y^  the  agreefpieiit  has  h^comi;  ^is^ 
<ld^u^ti)g^m  to  him.  It  iti  addi(if>|jally  diffipidtt.  "l  ^Wr^ 
a  Gf^9  par^Ujp  tp  y^et  as^^e  the  cpptrfcli  leayiqg  the 
charity  still  to  enjoy  all  the  b^^^  of  the  othf^  paft  ^ 
the  transaction ;  and  yet  the  information  neither  seeks* 
w^qjp  V  properly  frainedy  nor  h^  the  o^f^p^wry  pv^es* 
f^  1^  coviplete  rfj^if^ioff  pf  tl^e  ^Ifffle  figr^^ept^  i^n^  n 
watm^9i^  of  ^^  p^rtjfw  tq  th^  9rigi wi  ^r^g^t8|  fis  rtix 
stp9^  fipte^ei^t  ^  tl^  formft^qi^  of  it 

;P^(  I  am  flp^  vow  r^gyired  fa  ^^^e  ^^  ques^pn^ 
unid  loiist  not  av^loplL  t^epiaii^  fe^w?  of  t^e  pas^  tlu||  fbg 
cpplTfPt  w«»  hrpu j;bf  uwler  |h^  view  pf  a  court  of  ju^'p^ 
h^e  it  was  pxpput^.  It  |s  peiDei^ry  to  comidi^  th^( 
prcvoe^di^^. 

The  suit  was  insMtuM  by  nTotr^  against  ^e  per? 
spQs  who  h^  en^rpd  into  the  cpx^triic^  with  tl^j^  n^d^r 
tIPi)  pf  the  overseers  of  the  popr»  and  all  other  pi|rt(^ 
iqterest^t  Was  there  any  omi^ion  fairly  to  disclp^ 
to  the  Court  the  nature  of  the  contract  ?  Was  the  Court 
fully  possessed  of  what  constituted  the  objection,  namely, 
the  lepgUi  of  time  and  (he  fixed  rept?  These  are  pro* 
minently  stated  in  the  pleadings,  and  there  needed  no 
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ifiteenmil^  to  1^  tibo  tilhe^  Mwgbg  to  Iho  «b«f  H}^  tl^ 
M.  ^ye^  for  a  tkommd  jreamt  Uw  Iru8t»99  aobmk  to) 
act nodwlbe  mitlMrlty  ^itkti  Courlj  k w«b  4M(9d>.«ii« 
^  Ml  agrafoimMi  had  baen.  rnnda  by  ibew  tenimt^  )mk 
t  not  bf  pding  w  tbeio»  and  isleiidei  to  be  tHadJii^  w 
Bo^  as  diejF  approval);  by^  tbeir  aiifl^ea»  tbey  aiilKBit  to» 
the  ji4494en^  of  lh9  Cqcort  bair  ftv  tba  agveeweiMb 
fliuniU  be  perfonped^  The  Coui:t»  911  dabe^  aa4  bear^ 
log  wliat  tomU  baalkgedft  de^arad  tbat  it  eqebk  to  bc^ 
perfiNwedf  aad  that  the  traiteai  should  ba  protected  in. 
the  performance^  What  could  thf  t|tifte«9  doaftw  yUe 
decree  was  pronounced  ?  Could  they  refuse  to  e^fQuto 
the  deeds  in  conformity  to  the  decree  whai  ordered  by 
the  Court  to  execute  and  oonyey^  ai|d  protected  by  it? 
Am  I  to  assume^  that  the  Court  lent  itself  aa  ancilhuy  to 
a  fraud  and  breach  of  trust?  If  there  were  a  breacfai 
of  trust,  it  was  committed  by  the  Courts  vhich^  with 
perfect  knowledge  of  what  coQstitutes  the  alleged  breach 
of  trus^  the  length  of  tenHf  and  fi;Fed  ampunt  of 
rent,  ordered  the  agreement  to  be  carried  into  execnUon. 
In  considering  the  proprie^  of  this  ooAtract,  am  I  not 
bound,  in  deference  to  the  Cour^  to  supposei  that  it  was 
satisfied  that  tb^re  was  not  a  breach  of  trqst ;  that  the 
if^reementand  the  decree  were  proper?  I  must  presipine 
omttia  riii  acta*  It  is  said,  that  the  Court  did  not  direct 
a  refisrence  to  the  M astcr^  to  see  whether  the  contract 
was  fiir  the  benefit  of  the  charity*  Was  such  a  referen^^^ 
according  to  the  course  of  practice  at  that  time  ?  If  the 
cootract  were  void  by  reason  of  its  duration,  no  circum- 
stance could  give  validity  to  iC  I  am  bound  to  sup- 
pose, that  the  Court  was  satisfied  on  these  points  before 
it  pronounced  the  decree.  Three  years  after  the  decree, 
the  trustees  executed  the  agreement.  The  question  here 
win  be  not  a  mere  abstract  question,  whether  trustees 
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can,  in  any  case,  alien  or  demise  for  a  long  term,  bat 
whether  alienation  with  the  knowledge  and  under  the 
decree  of  the  Court,  can  by  a  sacceeding  Court  be 
pronounced  a  breach  of  trust?  That  is  quite  a  new 
feature  in  the  case,  and  if,  in  modem  times,  <  trusteea 
constantly  alien  when  proper  means  have  been  employed 
to  ascertain. that  it  is  beneficial  to  the  charity;  why  are 
we  to  presume  here,  that  the  Court  did  not  take  measures 
to  inquire  whether  this  alienation  was  for  the  benefit  of 
the  objects  of  the  trust  ?  Admitting  that  the  Court  was 
mistaken,  was  there  a  breach  of  trust  in  the  trustees  ? 
When  the  Court  orders  a  conveyance,  is  that  a  mere 
nullity? 


It  is  said,  that  the  proceeding  on  tlie  face  of  it  is 
a  fraud.  Fraud  is  alitid  actum  dliud  simulatum^  con- 
cealment, pretended  hostility.  Here  the  parties  state 
openly,  that  they  approve  the  contract,  specify  its  terms,* 
and  submit  it  to  the  Court.  This  is  an  agreement  for 
a  long  term,  and  at  a  fixed  rent,  but  executed  under  the 
i^anction  of  the  Court ;  and  it  must  always  be  considered 
with  reference  to  that  circumstance,  a  most  important 
circumstance  whenever  the  question  comes  to  be  decided* 
Without  anticipating  the  decision,  I  think  that  there 
will  be  great  difficulty.  It  must  be  remembered,  that 
this  is  not  the  case  of  mere  alienation,  but  of  trustees 
calling  for  the  aid  and  sanction  of  a  Court  to  guide 
them,' and  what  they  do  is  the  act  of' the  Court.  It 
seems  difficult  to  give  to  such  a  transaction  the  character 
of  a  fraud,  or  breach  ol  trust;  and  it  is  on  that 
ground  only,  that  the  Tcigal  right  can  be  qualified  in 
equity. 


Whether  the  rule  is  so  imperative,  that  to  alienation 
for  so  extensive  a  term  no>  circumstance  can  give  valT- 
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dity,  no  length  of  time,  no  acquiescence,  no  sanction  of  a        1818* 
Court,  but  that  it  is  a  manifest  breach  of  trust  in  the 
Court  and  all^  parties  concerned,  is  a  question  on  which 
I  express  no  opinion,  because  it  seems  to  me,  that  the 
case  is  not  now  in  a  shape  in  which  it  is  possible  to  form 
a  ■decision.'    The  proceedings  in  the  former*  suit  are 
wholly  omitted  in  the  information.    Is  the  Court,  to  in- 
Testigate  this  transaction,  without  having  put  in  issue 
that  which  constitutes  the  most  important  circumstance 
for  establishing  its  validity?  This  information  attempts 
to  set  aside  a  decree^  without  putting  it  in  issue;  praying 
that  the  lease  may  be  cancelled  without  naming  a  deqr^ 
under  which.it  was  executed.     It  is  said  that  the  suit ' 
was  firaudulent. .   Those  who  impeach  it  must  put  it 
in  issue,  and  state  from  what  its  invalidity  arises.    Is  • 
the  Court  to  annul  a  decree  for  fraud,  without  the  state- 
ment of  a. single  circumstance  of  fraud  ?  Was  any  case 
ever  heard  of,  in  which,  after  a  solemn  decree  directly 
on  the  very  subject,  with  jurisdiction  to  bind  the  inherit- 
ance with  parties  to  be  bound,  and  bindmg  it  in  ex- 
press terms  to  the  full  extent  of  the  interest,  another 
Court,  at  the  distance  of  a  century  and  a  half,  de- 
termined the  contrary  ?  One  judgment  omfirming^  the 
other  annulling,  the  same  contract ; .  two  inconsistent 
determinations  on  the  records  of  the  same  court;  the 
first  decree^  commanding  the  trustees  to  execute  the 
contract,  and  the  subsequent  decree^  without  the  least 
notice  of   the   former,  declaring  the  contract  void? 
Whether  the  decree  in  this  case  can  be  impeached  for 
fraud  is  a  distinct  question,  but  this  suit  does  not  seek  to 
impeach  it. 

Tlie  case  of  Henufmorth  Hospital  cannot  assist  the  pre- 
sent information.  The  history  of  the  proceedings  in 
that  case  is  given  in  Watson  v.  The  Master^  ^.  qfHemS'- 
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1818.  Wfttik  Hoi^ikdffi) ;  ttid  it  appefrn,  that  the  hospital  was 
^Minuiiad  by  ite  conflttttition  Itom  grtHiting  leases  ferraore 
itfiBtiairerfty-KMie  yanrsi  «nd  all  the  decrees  proeeedcd 
on  lltet  fModatioD. 

•Itk^tben  said,  ^at  the  }IUotney^Qeneral  was  not  a 
-jMity,  tend  that  an  iiifermatibninliehalfofadiarityis 
'•Mae^td  be'dtsamied  for  defisdt  bf  foitn.    To  a  'certainseK* 
4Mt'thttt>doctvine  ^  well  founded;  the'Gotiirt  will  grant 
^ftftaf'tfceordil^  to  the  ease-road^  Isa  it  appears  on  the 
Mfididle  UtitfiAi  <bttt  '^Hittt  appears  on  this  tecord  ?  That 
'^h4n*e'was'a#eei^  in'1^70,  approving  flie^Bgreemerit,  and 
idi»e6tilig  4ts>e3B6isfitidn ;  but  no  sngg^ion  df frand ; '  thitt 
h!!^  d&  ^fall^tiefn^s  ^friMic  10  die  ttiieord.   AIHhe^caaes  show, 
tics  the  Coiirt^ihat«fh6'  Cmttt  is  ^esMftil  not' to  do  ittjuiy  to  tbfendiuHs, 
^J^SiS^  "by  'oi^riMking  ertM  m  roftn.    Would  no  injury  "be 
l»4!!^icmIto  <3dMali^M&?  lie  MferMalion  denotes  "no  Intention  tost- 
ant^^"    ^^^^^^^^y^  ;iand^ean  (fae€ourt  permit  the  Attomey- 
*48teiieval  4d  Mise^a  question  in  argument  not  pitt  in^issoe 
lb  the  plantdings?   The  teeord  presents  nothing  lotei- 
'p<Mfeh'''the''deeri0e^'the'inHMrfnati(ln  not' touching,  or  nect* 
^ngto'toiieh'lt;  there  Is^  therefore,  a  siibsisdng  decree 
'^^  Aeindiy 'point ;  ^hmr«m  tite'Conrtover^rule  it  widi- 
iont'iit^leatt  putting'lt'in  iitoue?   The  counsel  for  the  in- 
^^fotrmtition  insist,  tSiattbib^as  done  in  The  Aitomey- 
^QeffffM*y.*Chd$Hky\tf)9  and  other  instances.    Cehainly, 
^deerees^  cases  bf^cdteniaSticiU  M^rrbave  not  pvefaileii 
'itgatbstMg^tibns'fn  modem  times;  but  an  ecclesiastical 
t«ce9rcattnot,rin)Be  the  disabling  statutes,  6iren  with  the 
HMMbt'df  the  patron  and  oidinary,  gratit  a  lease  Tor 
more  than  three  lives ;  such  leases^  and  all  Judgmaitr  in- 
tended to  support  them  (c)^  are  expressly  declared  void. 
^Riaeais  HOt^itOiWfie  With-trukteesHtf  «  cfaaifty ;  di«y  have 

(a)  14  Vet.  524.  (^)  SUt.  43  £/«.  c.  9.  $.  8. 

'  (^jr  See  the  reference  ante,  p.  S98.  n. 
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the  legal  fte,  not  un  ^sUite  for  Mfe  like  firn  ^clediMtical        lfi!S.  • 
^nJctor ;  >»rbetber  t>i6n^flc{d  or  tidt  ben^ficittl,  Wh^herfdr     '!?''?: ' 
llife  intdrest  of  the  cbufch  dr  ll6t;1iiB^l^tf»dt,  '«3«^6edit!g    ^smsMr 
^^i^^-kine  yeaw^  Is  vbid  by  statute,  Hb  ajgftlnst  fes  sUc-     ^xJ'jtiL^ 
feasors.    No  decree,  tbcrdbre,  obuldigive  VttKdhy  (olt 
-t^oiid  tbe  interek  of  the  parties,    lli  Tke  Attdrneif^ 
Oenmd y.  CSdfmRgr,  the agteem^iH and  thed^cr^e^ bdUlfd 
the^ty,  biit  not  Ills  ^ocessdr^  attd,  ivkh  ^ifeap(f6t  *to 
'Aeih,  tms  void  oh  eVery  pf  hksiple  6f  %W.    Iti  'that  ctt^ 
^^ifaibrhiatibh  imi:>eaehed"%he  Validity*  df  the  dedt^^ 
^and  pi^ayied  fhat  it  might  be  tet  aside.    I%e  wh<4e  lA^- 
rilB  of  that  decree  were  in  issue,  and  thelMfi^dsfiit  Wis 
apprised  that  the  Plaintiff  sought  to  impeach  it ;  but  tbe 
case  fiiils,  in  application  to  the  present,  because  it  is 
impossible  for  any  Court  to  give  validity  to  a  contract 
contrary  to  an  act  of  Parh'aroent^  while  a  contract  like 
this  may  be  established  by  judicial  authority.     A  lease 
for  150  years  by  an  ecclesiastical  rector,  would  be  as 
void  after  the  decree  as  without  it 

In  this  case  the  decree  was  not  made,  like  the  decree  in 
The  Jitorney^Qeneral  v.  Chdndey^  in  confirmation  of  the 
agreement;  but  expressly  directed  the  performance  of 
it,  by  tbe  trustees,  who  were  not  previously  bound  by  it, 
after  the  trustees  and  the  other  parties  had  transferred 
to  the  Court  the  responsibility,  and  had  prayed,  what 
diey  obtained,  the  sanction  and  indemnity  of  the  Court. 

As  to  the  Attorney-General  not  being  a  party,  he  has 
no  interest :  his  office  is,  to  see  that  those  who  have  the 
legal  estate  duly  administer  the  property ;  but  he  would 
be  no  party  to  a  conveyance,  the  l^al  fee  being  in  the 
trustees,  who  are  competent  to  convey.  It  is  not  neces- 
sary that  the  Attorney-General  should  be  a  party  to  a 
contract  on  this  subject*    It  would,  indeed,  have  been 

more 
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more  fit  had  he  been  a  party  to  the  suit;  but  if  not,  is 
the  decree  a  nullity,  and  to  be  totally  laid  aside^  the  in- 
formation not  seeking  to  impeach  it  on  that  ground? 
If  the  informaUon  impeached  the  decree  for  want  of  pro- 
per parties  to  represent  those  interested,  such  a  chai|^ 
might  require  an  answer  from  the  Defendant,  and  in- 
qiiiries  how  the  decree  could  be  sustained ;  but  the  difll- 
culty  here  is,  supposing  ereiy  fiu^t  in  fiivor  of  the  trus- 
tees, to  overthrow  a  positive  decree,  not  impeached  by 
the  record,  and  pronounced  directly  on  the  contract. 
It  seems  impossible  to  sustain  the  information  as.  at 
present  framed. 


J^tf  30.  The  Master  of  the  Rolls  iutimated,  that  he  retained 

the  opinion  which  he  had  expressed  on  the  hearing. 


Bill  dismissed  without  costs. 

R%.  Lib.  A.  1S17,  fol.  2124. 
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ARCHIBALD  KENNEDY,  and  HANNAH  ELE. 
ANORA  KENNEDY,  InfimU,  by  GEORGE  RO- 
BINSON,  their  next  Friend,         -        PLAimrirFS. 

ARCHIBALD  Eabi.  of  CASSILUS,  ARCHIBALD 
Lord  KENNEDY,  and  ELEANOR,  hia  Wife» 
JAMES  FARQUHAR,  GEORGE  HIBBERT, 
and  JOHN  INNIS,  and  HANNAH  ALLAR- 
DYCE  (out  of  the  jurisdiction),  and  the  Gotebnor 
and  CoKPAMT  of  the  BANK  of  ENGLAND, 

DBtENOANTS.        J^ify  IS. 

npHE  bill  stated  a  deed  of  nomination  dated  14th  Jiify  lojuncdm  to 
1800,  executed  by  Alexander  AUardj^  otDunnot-  Medii^m'die 
fiir,  in  the  county  of  Kincardinef  nominating  his  wif%  9**"?  **iff'' 
Hannah  AUardyce,  his  brother,  James  Allar^/cet  since  Umd,  UttxitnA 
deceased,  James  Farquhary  George  Hibberif  and  John  In-  ««»<•"*«  dr. 
nisj  and  the  survivor,  tutors  and  curators  to  his  daughter^ 
Eleanor^  during  her  minority,  and  that  Alexander  Attar* 
ihfce  having  died  in  Nooemberj  I8OI9  his  daughter  Eka^^ 
nor  being  an  infant,  leaving  real  estates  at  Dtmnotar^  and 
personal  estate,  consisting,  principally,  of  30,000^  stock 
of  the  Bank  of  England,  the  tutors  and  curators  proved 
the  deed  of  nomination  or  testamentary  writing  in  the 
prerogative  court  of  the  Archbishop  of  Canterbury^  and 
the  bank  stock  was  transferred  into  their  names. 

The  bill  then  stated,  that  some  part  of  the  personal 
estate  had  been  invested  in  the  purchase  of  real  estates^ 
and  that,  at  the  time  of  filing  the  bill,  there  remained 
standing  in  the  names  of  the  four  surviving  curators, 
15,300/.  bank  stock ;  a  &rther  sum  of  38252.  like  stock, 
arising  from  dividends  accrued  due  on  the  former,  since 
Eleanor  AUarAfce  attained  the  age  of  twenty-one,  stand- 
ing in  the  name  oi  Alexander  Allar^fyce* 

VouIL  Y  I  The 
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Earl  of 

CA8SILU0. 


The  bill  farther  stated,  that  about  the  end  of  the  year 
1813,  the  Defendant,  Lord  Kennedy^  eldest  son  of  the 
Defendant,  the  Earl  of  CassiUis,  then  nineteen  year*  o£ 
age^  paid  his  addresses  to  Eleanor  AUardyccj  then  about 
seventeen  j  that  after  some  proposals  between  Lord  Al* 
hwcttfi  as  the  friend  of  the  Earl  of  Cassillisj  and  Innisj  to 
whlcli  the  Earl  refused  to  aecede,  the  curators  prepared 
a  memorandum,  dated  the  17th  of  Mzrc^  1814,  con- 
taining distinct  prc^osals  relative  to  the  terms  of  the  set- 
tlements, to  be  executed  previous  to  the  marriage,  which,- 
having  been  approved  by  Eleanor  AUarJhfce^  was  de- 
livered to  the  Earl  of  CassiUis^  who,  on  the  25th  of 
Mearehf  handed  over  to  Farquhar  a  paper,  in  his  own 
hand-writing,  stating  objections  to  several  of  the  ar* 
deles ;  that  the  Earl  afterwards  proposed  certain  modi- 
fications, to  which  three  of  the  curators,  then  in  l/mixm^ 
acceded ;  but,  on  the  6th  of  Ajpril^  the  Earl  intimated 
that  he  had  some  objections,  and,  on  the  9th  oi  Aprils 
addressed  a  letter  to  Farquhar^  a  part  of  which  was  in 
flie  following  words :  **  Upon  delivery  of  your  propo- 
sitions, matters  to  me  wore  so  unfavourable  an  aspect, 
and  being  determined  as  to  my  line^  in  so  far  as  I  com- 
prehend the  propositions,  I  immediately  sent  for  Lord 
Kennedy^  delivered  to  him  the  whole  of  the  papers  or 
copies,  and  desired  that  he  would  himself  go  and  talk 
over  the  matter  with  Miss  Allardycc  herself.  I  presume 
he  is  at  Dtin^  or  Dunoltar^  about  this  time.  I  see  no 
probability  of  my  doing  any  good.** 


The  bill,  alleging  that  the  Earl  of  CassiUis  had  form- 
ed a  design,  that  Lord  Kennedy  should  marry  Miss  Al-^ 
lardyce^  without  any  settlement  being  previously  execu- 
ted, further  stated,  that  Lord  Kennedy^  on  his  arrival  at 
JDun^  where  Mrs.  and  Miss  AUardyce  were  then  resident, 
r^resented  to  them,  that  Farqtihar^  Hibbertp  and  Innis^ 
had  proposed  terms  to  the  Earl  to  which  he  had  de<;liu- 

ed 
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ed  to  accede^  Imt  had  laid  Wore  the  curatotis  hk  final  im& 
pltyposition%  on  the  batiii  of  which  he  wished  sttUetnento 
to  be  prepared)  and  Lord  Kennedf  produced  what  he 
Jlegtd  to  be  a  copy  of  such  flnad  propositions^  (th^  biU 
cfaarging^'diiit  no  mch  final  proposilioni  were  erer  sent  hy 
the  Earl  to  the  cutators^)  and  obtained  the  eotl«rat  of 
Mi^  JOarAfee  and  hef  ifother  thereto^  assurilig  them, 
as  he  was  authorised  and  insfrocted  by  the  Ettrl,  thit 
settieOHmts  should  be  prepared^  and  were  theti  in  ptepar- 
atioDi  aiicocdipg  to  the  terms  of  those  propdlitiodsi  thil^ 
ill  the  faith  that  proper  settlements  Woald  be  ^iieclited  on 
the  1st  of  Jlfby,  1814,  Miss  AUarAfce^  without  the  oOd- 
cnrrence  of  her  isuratorsi  married  Lord  Kennidyf  and 
that  no  settlement  of  her  proper^  had  yet  been  exeeuted* 

Th#  bill,  itibmitting  that  the  cui-Ators  ought  fiat  to 
tnmsfer  the  1 5fiOOL  bank  stock,  or  16  ptft  with  amy  of 
Ihe.property  vest^  in  them  by  the  deed  of  ikiminatiOHy 
until  a  settlement  thereof  bad  been  roade^  in  ptirsutaoe 
of  the  agreement,  further  stated,  that  Mrs.  jiUardycCf 
FatpAdTf  and  Hibberi,  Intended  to  join  in  a  transfer  of 
the  stock,  and,  altogether  to  divest  themseWes  of  the 
tfusts  reposed  in  them  by  the  deed  of  nomination  f  and, 
that  Jbmis,  hating  declined  joining  in  snch  tramrfert  or 
otherwise  divesting  himself  of  the  trust,  Lord  and  Lady 
Ktnn0(fyf  in  November  1817,  caused  a  summons  of  the 
Cottrt  of  Session,  in  Scotland,  to  be  executed,  and  levied 
upon  him,  concluding,  that  Innis  oaght  to  be  ordained 
and  decreed  to  deliver  to  Lady  Kennedy  powers  of  attor- 
ney, to  enable  the  Bank  of  England  to  transfer  into  her 
name,  that  patrt  of  the  bank  stock  which  belonged  to  her, 
and  to  execute  and  deliver  all  necessary  conveyances  and 
dispositions  of  her  lands,  and  other  estates  and  efiects,  or, 
in  cttse  he  should  decline  so  to  do,  that  he  should  be  de- 
creed to  pay  to  the  pursuers  100,000/.,  as  the  value  of 
tfi#  stoek  and  lands. 
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The  bill  prayed,  that  the  Earl  of  CasstUis^  and  Lord 
and  Lady  Kennedy,  might  be  decreed  to  execute  settle- 
ments) in  conformity  with  the  memorandum  or  proposals 
of  the  17th  o(  March  1814,  subject  to  the  modifications 
before  mentioned,  or  on  the  terms  of  the  final  proposi- 
tions alleged,  by  the  Earl  of  CassUUs,  to  have  been  laid 
before  the  curators,  and^  to  that  end,  that  the  Earl  and 
Lord  Kennedy  might  make  discovery  of  such  proposals, 
and  that  all  necessary  directions  might  be  given  for  ef- 
fectuating the  said  purposes  ;  and  that,  in  the  mean 
time^  Lord  and  Lady  Kennedy  might  be  restrained,  by 
injunction,  from  proceeding  in  the  summons,  or  to  an 
action  in  the  Court  of  Session,  or  from  commencing  or 
prosecuting  iany  action  or  suit  at  law,  or  otherwise,  against 
Innisj  in  respect  to  any  of  the  matters  aforesaid,  and  that 
the  (Governor  and  Company  of  the  Bank  of  England  might 
dso  be  restrained  from  making  any  transfer  of  the  sums 
of  15,000/.  and  3825/.,  or  any  part  thereof,  without  the 
order  of  the  Court. 


In  the  December  1 8 1 7»  the  Plaintifis,  on  an  affidavit  of 
InnU,  verifying  the  allegations  of  the  bill,  moved  that 
the  Defendants,  Lord  and  Lady  Kennedy,  might  be 
restrained  by  injunction  <<  from  proceeding  in  the  said 
summons,  or  to  an  action  or  suit  at  law,  or  otherwise, 
against  the  said  John  Innis,  in  respect  to  any  of  the 
matters  aforesaid,  and  that  the  Governor  and  Company 
of  the  Bank  of  England  might  also  be  restrained  from 
making  any  transfer  of  the  said  two  several  sums  of 
15,300/.,  and  3825/.,  or  any  part  or  portion  thereof 
without  the  order  and  direction  of  this  Court ;  which, 
upon  hearing  the  said  affidavit  and  the  six .  clerks'  cer- 
tificate read,  is  ordered  accordingly,  until  the  Defendants 
shall  appear  to,  and  fully  answer,  the  Plaintifib'  bill,  or 
this  Court  make  other  order  to  the  contrary.'' 

Reg.  Lib.  A.  1817»  foL  184.   17th  December  1817. 
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The  answer  of  the  Earl  of  CastiUis  expressed  a  belief 
that  none  of  the  curators  had  consented  to  the  modifi- 
cations of  their  proposals  suggested  by  hiiUy  and  stated) 
that  they  afterwards  made  new  proposals,  materially 
difierent  from  the  modified  proposals;  and  that  the 
Earl  rejected  their  propositions,  and  thereby  ended  all 
communication  with  them ;  denied  a  design,  that  Lord 
Kennedy  should  marry  Miss  AUardyce^  without  any  pre« 
vioos  settlement;  and  stated,  that  the  Earl  communi- 
cated to  Lord  Kennedy  his  final  proposals,  and  advised 
him  to  submit  them  to  Miss  AUardyce  and  her  mother ; 
and  that,  as  he  believed.  Lord  Kennedy  assured  Miss 
AUardyce^  that  settlements  should  be  prepared  in  con- 
formity to  them,  an  assurance  which  he  was  authorised 
by  the  Earl  to  make.  The  answer  farther  stated,  that  a 
settlement  had  been  executed  on  the  28th  of  November 
1814,  between  Lord  Kennedy ^  with  the  consent  of  the 
Earl  on  the  one  part,  and  Lady  Kennedy  on  the  other 
part,  the  particulars  of  which  were  set  forth,  and  which 
the  Earl  believed  to  be  in  exact  conformity  to  the  pro- 
positions made  by  him  to  the  guardians. 


Sir 


EARIiOf 

Cassilus, 


The  answer  of  Lord  and  Lady  Kennedy  was  to  the 
same  effect. 


On  this  day  a  motion  was  made  to  dissolve  the  in«(  Myis, 
junction. 

Sir  Samuel  Bomilly  and  Mr.  Abercromby  for  Lord 
and  Lady  Kennedy^  and  Mr.  Pembertm  for  the  Earl  of 
CassiUiSi  in  support  of  the  motion* 


The  merits  of  the  case  are  not  now  in  question,  but  it 
may  be  useful  for  the  Court  to  understand,  that  the  ac- 
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tiM  in  the  Court  of  SeMion  is  designed  to  oompel,  tiot 
merely  a  transfer  of  the  bank  stock,  but  an*  account  of 
Mr«  ^fiiVi  transactions  as  trustee. 

Oa   general  principles,  this   injunction   cannot  be- 
sustained.     The  Cknirt  of  Session  is  an  independent 
ftireign    tribunal,    of  competent  jurisdiction,    subject 
to  appeal  only,  Mkf  thi^  Court,  to  the  House  of  Lords. 
The  parties  are  domiciled  in  Scotland  s  the  marriage 
was  oalebratod,  «nd  the  property,  as   &r  as  it  has 
locality,  i«  situated  there.    The  question  must  be  de^ 
cided  by  the  Igw  of  Scotland.    The  action,  commenced 
in  die  Court  of  Session,  enables  that  Court  to  administer 
MBiplete  justice  among  the  parties ;  if  the  Defendant, 
Jtrnk^  has  a  good  defence  he  may  there  avail  himself  of 
it  j  any  objecUon  to  the  settlement  may  be  there  con* 
iideved.    This  Court  is  bound  to  presume^  that  foreign 
tribunals  will  proceed  regularly,  and  administer  the  jus- 
tice of  the  case.  There  is  no  precedent  of  an  injunction  to 
NStrain  proceedings  in  an  action  in  the  Court  of  Session. 
Even  if  confined  to  the  transfer  of  the  bank  stock,  the 
injunction  must  be  dissolved,  as  impeding  the  proceed- 
k^  of  a  tribunal  of  opmpetent  jurisdiction.    The  Court 
of  Session  is  a  court  of  equity ;  and  this  Court  never 
restrains  proceedings  in  courts  of  equity,  as  the  ex- 
chequer.    In  the  suit  instituted  here,  Innis  cannot  he 
compelled  to  account     If  the  Court  of  Chancery,  by 
if^netioD,  restrains  proceedings  in  the  Court  of  Session, 
that  Court  may,  by  interdict,  restrain  proceedings  here^ 
and  the  party  will  be  unable  to  sue  in  either  country. 
An  article  of  the  act  of  Union  expressly  prohibits  ^ch 
an  int^erenee  with  the  jurisdiction  of  the  Court  of  Sea^ 
sion ;  declaring,  <^  that  no  causes  in  Scotland  be  eog« 
nisable  by  the  Courts  of  Chancery,   Queen's  Bench, 
Common   lUeas,  or  any  other  Court  in   Westminster 
HaU;  and  thut  the  said  Courts,  or  any  other  cf  the  like 

nature, 
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1 
BttuMi  afttr  the  Union^  thall  have  no  power  to  co^ 

nosce,  review,  or  alter  the  acts  or  fientenoea  of  the  judi^ 

features  within  Scotland,  or  stop  the  execution  of  the 

same,  (a) 

The  LoBD  Chanceixob. 

The  case  presents  two  questions;  lst|  Whether  this 
Court  has  jurisdiction  of  the  subject  in  dispute?  Sdy 
Assuming  that,  whether  it  can  intarpose  to  restrain 
another  Court  which  has  jurisdiction  also  ?  That  this 
Court  has  jurisdiction,  I  cannot  doubt;  but  that  will 
not  authorise  me  in  restraining  another  Court  of  com- 
petent  jurisdiction. 

The  SoUcitor-General  and  Mr.  CuUen^  for  the  Plain- 
tiSsy  against  the  motion. 

The  object  of  this  suit  is  to  prevent  Lord  Kennc^ 
obtaining  possession  of  the  bank-stock  standing  in  the 
name  of  the  curators,  without  executing  a  proper  settle* 
ment. 

It  is  clear  that  this  Court  possesses  concurrent  juri^ 
diction.  At  the  period  of  these  transactions,  Lord  Cos- 
silUs  was  resident  in  England^  the  agreement  was  made 
in  London^  and  part  of  the  property,  the  bank  stock,  is 
here;  the  curators  obtained  possession  of  that  stock,  in 
the  character  of  executors  in  England.  The  Court  of 
Session  has  no  power  to  restrain  the  bank  from  transfer- 
ring the  stock ;  and  that  important  object  of  the  present 
suit  cannot  be  accomplished  by  the  suit  in  Scotland.  Dur- 
ing six  months  the  parties  have  acquiesced  in  the  in« 
junction. 

Mr.  Hart^  for  the  Defendants  Farquhar,  Hibf^rif  aftd 
(a)  5  Ann,  c.  s.  i|rt.  19. 
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ItiniSf  sabmitted  to  the  direction  of  the  Court    Sir  Jr-» 
ihwr  Piggott  for  the  Bank. 

The  LoED  CBANcasixoB* 

The  bill  is  filed  by  the  next  friend  of  two  infants, 
whom  it  represents  to  be  English  domiciled  infimts* 
against  Lord  CassittiSf  and  Lord  and  Lady  Kermeefy^ 
none  of  whom  it  treats  as  out  of  the  jurisdiction,  not  de- 
scribing them  as  English,  or  as  Scottish  domiciled  sub* 
jects ;  against  FarquhoTf  against  Hibbert^  who  live  in 
London^  against  hmis^  who  lives  in  Scotland^  no  one  of 
whom  is  charged  to  be  out  of  the  jurisdiction ;  the  only 
person  so  described  is  Mrs,  AUarAfce.  The  bill  states 
the  right  which  it  supposes  the  infants  have  to  a  settle- 
ment for  their  benefit,  (a  right,  to  a  certain  extent,  un- 
questionable^) and  thus  treating  the  parties  as  resident  in 
England^  except  Mrs.  AUardyce^  proceeds  to  state  the 
agreement  made  with  respect  to  Scottish  property,  and 
also  property,  which,  if  it  cannot  be  denominated  Scot- 
tish, or  English,  must  be  administered  by  persons  not 
subject  to  process  of  the  Court  of  Session,  namely,  the 
Bankof  JBn^fa^  and  alleges,  that  the  proceedings  in 
the  Court  of  Session  were  fraudulent  and  collusive^  be- 
tween the  principal  Defendant  and  others,  including 
Jjnnis^  in  whose  name  the  stock  stands. 

The  di£5cultie$  in  the  case,  I  certainly  think,  are  not 
provided  for  by  the  act  of  union;  di£Sculties  arising  from 
transactions  between  persons  resident  in  different  parts  of 
the  island.  We  have  a  Court  here  which  cannot  afiect 
persons  resident  in  Scotland^  and  a  Court  there  which 
cannot  affect  persons  resident  here.  It  appeared  to  me 
right  to  grant  the  injunction,  on  the  all^ation,  that  the 
suit  in  ScoUand  was  collusive.  I  do  not  interfere  with 
the  merits,  deciding  on  a  principle  which  must  regulate 
the  jurisdiction  of  the  Courts  with  regard  to  each  other. 


CASES  IN  CHANCERY. 


S21 


The  injunction  has  been  construed  somewhat  too 
largely  by  Sir  Samuel  BamiUys  but  I  think  it  expressed 
so  as  to  be  understood  to  go,  much  farther  than  the 
Court  designed.  I  certainly  meant  to  go  no  fiirther  than 
the  bank  stock  and  purchased  estates ;  the  stock  standing 
in  the  Bank  of  Etsglandf  which  the  proceedings  of  the 
Court  in  Scotland  cannot  affect,  and,  in  the  names  of  per- 
sons, three  or  four  of  whom  are  not  bound  to  give  effect 
to  the  suit  in  Scotland^  more  especially  if  they  are  UQt 
parties  to  it. 


1818. 


Kennedy 

EabloF 
Cassilus. 


The  suit  in  Scotland  is  of  this  kind.  Lord  and  Lady 
Kennedy  bring  before  the  Court  no  person  but  Innis^  and 
state,  that  other  persons  (for  whom,  I  suppose,.  Mr.  Hart 
has  asked  instructions  how  to  act,  which  I  cannot  give 
them}  haTC  been  colluding  with  him,  and  divested  them^ 
sdves  of  the  purchased  estates,  and  confine  their  prayer 
to  relief  against  Inrds^  calling  oa  him  to  account,,  and 
concur  in  executing  powers  of  attorney  and  making 
conveyances.  Taking  the  Court  of  Session  to  be  a  court 
of  law  and  of  equity,  which  it  is  (a),  yet,  whether  the 
property  is  to  be  administered  according  to  English  or 
Scottish  notions  of  equity,  which,  in  many  material 
points,  differ,  must  depend,  when  the  cause  is  heard,  on 
the  national  character  of  the  individuals,  and  the  cha^ 
racter  of  the  property  which  the  decree  .affects ;  and  it 
may  happen,  that  the  relief  given  in  the  Court  of  Session, 
is  not  exactly  the  same  as  that  given  here.  Supposing  a 
bill  filed  in  the  Exchequer  against  all  tl^e  trustees,  call- 


The  Court  of 
Session  is  a 
court  of  law 
and  of  equity. 

Circumstances 
of  a  suit  which 
determine  the 
national  law 
to  beadmi* 
Qutered, 


e  session  may  pro- 
ceed as  a  court  of  equity  by 
the  rules  of  conscience,  in 
abating  the  rigor  of  law,  and 
giving  aid,  in  proper  cases,  to 
such  as  in  a  court  of  law  can 
have  no  remedy;   and  this 


power  is  inherent  in  the  su- 
preme court  of  every  country, 
where  separate  courts  are  not 
established  for  law,  and  for 
equity."  Erihine^  Principles 
of  the  Lata  of  Scotland,  b.  i. 
tit.  S.  p.  29. 
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Itfg  on  them  to  convey  to- the  absolute  use  of  Lftdy  iCnt- 
nedy^  if  that  bill  were  dismissed,  the  deoiree  so  pronoune* 
ed  would  not  be  feuch  that  the  parties  obuld  have  the 
benefit  of  it,  In  a  suit  instituted  to  protect  the  rights  of 
the  children.  There  might  therefore  be  two  suits  pro* 
needing  in  this  country,  and  a  dismissicm  of  a  bill  in  the 
Court  of  Exchequer,  while  the  Court  of  Chancery  is 
going  onr  to  give  relief;  but  that  is  not  the  view  in  which 
Uiifi  case  must  be  considered.  It  now  appears  that  the 
suit  in  Scotland  is  h€n&Jid£^  and  the  injunction  is  sought, 
stands,  but  against  the  Court  of  Session,  which  never  can 
be  made  ^^ual.  If  you  think  proper^  and  you  are 
not  against  the  persons  in  whose  name  this  bank  Moek 
entitled  to  ask  for  an  injunction  against  individufds^  that 
suit  never  ean  do  you  harm.  I  say  nothing  on  the  me- 
rits. The  other  trustees,  not  parties  in  the  Court  of  See^ 
wa\i  are  parties  in  this  Court,  and  mutt  take  aottee 
of  what  passes  here.  If  they  choose,  in  case  InnU 
is  ordered  by  the  Court  of  Session  to  transfer^  to  act  in 
conjunction  with  himi  it  may  be  proper ;  but  you  might 
move  to  restrain  them  from  joining,  which  would  not  in- 
terftre  with  the  proceedings  in  that  Court ;  but  that  most 
be  by  injunctbn  against  the  Bank;  for^  though  I  have 
bad  a  good  deal  of  difficulty  in  saying  that  you  have  a 
right  to  dissolve  the  iqjunctiun  against  the  Bank,  who  are 
not  amenable  to  the  jurisdiction  of  the  Court  of  Session, 
yet,  if  the  Plaintifis  are  entitled  to  an  iiyunction  against 
the  Bank,  I  think  it  would  be  more  properly  asked  in  a 
suit  to  which  the  trustees  are.  parties. 


Tlie  act  of  union  is  sacred ;  but  I  doubt  how  it  is 
possible  to  apply  the  article  cited  to  a  ca^  in  which 
justice  cannot  be  administered,  unless  the  courts  of  both 
countries  assist  the  parties.  It  is  true^  this  court  cannot 
^<  Gognosey  revieW)  or  alter  the  acts"  of  the  Court  of 

Sesaion; 
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SMfoA}  but  k  will  be  difflcuU  to  do  justied,  mlm  tbd 
courts  in  England  aid  th6  courts  in  SeetUnd^  niid  the 
courts  m  Scotldni  aid  the  courts  in  England. 

Tbe  u^nction  must  be  dissolved;  but  I  desire  it  to 
be  understood^  that  the  dissolution  will  qoI  4Utb<H*i8e  tb9 
tMi9tee%  not  parties  to  the  suit  in  Scahmd^  to  join  in  any 
transfer  or  conveyance. 

"  Whereas^  by  an  order  made  the  l?th  day  otJOecem^ 
&^  18179  it  wa#  f>rdered9  that  an  iojunction  should  be 
9wsrded  to  restrain  the  Defendant!  ArehibaUl  Lord 
Kmr^etfy^  and  M^Anor^  bis  wife^  under  tbe  penalty  of 
100,000/.,  to  be  levied  upon  their  lawftil  goods  and 
chattels^  from  proceeding  In  the  suinfttoU^  or  to  an  ac- 
tioi)  in  th«  Court  of  Session,  and  from  commencing  or 
pros^uting  wy  action  or  suit  at  law  or  otherwise,  &c." 
[AMiti  p.  316.)  «<  His  Lordship  doth  arder^  that  the 
said  injunction  do  stand  dissolv^  and  that  tbe  Plain* 
llffi  do  pay  to  the  Defendants,  the  Oovemor  and  Coiis* 
pany  of  the  Bank  of  England^  theii*  costs  of  thi&  appll- 
^fttion  to  be  taxed,  &c." 

lUg.  I«iU  A,  1817|  foL  1617.  (a) 


laifl. 


{a)  Aft  inJuBctioh  to  re* 
strain  poeeedings  in  the 
Court  df  Sesaioii  was  granted 
in  Wkarkm  v.  Maff  S  Vet* 
VJ.t  see  p.  71. ;  and  recently 
IB  Buihh^  V4  Cl&oe»i  5  Mt^d. 
99?. ;  and  see  Lord  Porihnd^B 
case,  and  Grey  v.  The  Duke 
tf  Hamilion,  cited  Eden  on 
lajunctions,  p.  142.;  but  in 
Lower*  Barkery  1  Ca,  in  Cha. 
fn.  Nels.  108.  ^Frtem.  125., 
an  injunction  to  restrain  pro- 
ceedings in  ft  foreign  court, 


wasi  afte»  great  eonsideia* 
tion,  refused.  A  suitor  here, 
proceeding  for  the  same  mat* 
ter  in  a  foreign  eourt,  will  be 
compelled  to  elect  between 
the  two  juris^ctions,  Pieten 
V.  Thomfi&h^  Coop.  2M. 

The  following  cases^  illus* 
trative  of  the  doctrine  dis* 
cussed  in  Kennedy  t.  Lard 
CassilliSf  are  extracted  from 
Lord  Noiiingham'M  M8S. 

*'  2l8t  February,  28  Car.  9, 

1675-6;  SirOsorjfv  Carlereir. 

air 


On  a  bill  for 
a  partition  of 
lands  in  Ire- 
land, and  an 


SS4 
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V. 

Earl  of 
Cabullib. 

account  of 
waste  <^romit- 
ted  there»a 
deiDurrer  was 
allowed  as  to 
the  partitioi], 
aod  overruled 
as  to  the  ao- 
^unt, 


Sir  mUiam  Petty.  The  bill 
set  forth,  that  the  Defendant 
had  bargained. and  sold  to  the 
Plaintifi^  a  moiety  of  certain 
lands  in  Jreland,  and  that  he 
did  there  cut  down  the  woods, 
and  commit  other  waste,  and 
so  prayed  an  account,  and  a 
partition :  .the  Defendant  de- 
murredy  because  the  freehold 
and  inheritance  of  lands  in 
Ireland  ought  not  to  be  set- 
tled herd.  I  ordered  him  to 
answer  as  to  the  account,  but 
allowed  the  demurrer. as  to 
the  partition ;  for  wheresoever 
the  Defendant  may,  by  per- 
sonal coercion,  be  compelled 
to  perform  the  act  decreed, 
there  after  answer  put  in,  the 
Court  shall  proceed  to  a  de- 
cree though  the  Defendant 
be  in  Ireland,  and  rely  upon 
the  justice  of  the  King  to 
compel  him  to  be  sent  for 
over,  to  yield  obedience,  as 
was  done  in  Alderman  PreS' 
ton's  case  of  Dublin^  and  ad- 
vised to  be  done  by  the  coun- 
cil table,  in  the  Earl  of  TAo- 
momPs  case;  for,  otherwise 
there  must  be  a  failure  of  jus- 
tice ;  because,  in  Ireland  they 
are  not  bound  to  execute  the 
decrees  of  England^  upon  a 
bill  there  preferred  to  have 
such  execution,  as  was  lately 
resolved  in  Ireland,  and  very 
justly,  in  the  case  of  one  Sa^ 
vage,  and  since  in  the  case  of 
the  Earl  of  Tkomond.  And 
so  it  was  resolved  long  since 
nt  the  common  law^  that  if  a 


man  be  outlawed  in  Englandy 
and  flee  into  Ireland,  no 
capias  utlagatum  can  follow 
him  thither  ;  of  which  see 
some  ancient  records  in  my 
manuscripts  of  Mr«  AToya 
Collection,  foL  .  And  if 
it  be  said  the  Plaintiff  may 
go  over  into  Ireland  and  ex- 
hibit a  new  original  bill  against 
the  man  there,  it  is  equal  to 
a  failure  of  justice  ;  for  by 
that  time  the  case  is  well  ad- 
vanced there,  the  man  may 
flee  again  out  of  Ireland  into 
England  or  ScMand,  so  that 
there  can  never  be  any  cer- 
tain ju9tice,  but  in  the  abso- 
lute power  of  the  King,  which 
can  bring  all  his  subjects  into 
the  proper  place  where  they 
ought  to  render  reason.  But 
all  this  is  to  be  understood  of 
such  cases  where  the  impri- 
sonment of  the  person  is  the 
most  proper  means  to  effect 
that  which  is  decreed  to  be 
done,  viz.  the  payment  of  mo- 
ney, making  a  conreyance,  or 
the  like.  But  where  no  obe« 
dience  of  the  person  impri* 
soned,  or  any  act  of  his,  can 
sufficiently  execute  such  a 
decree,  there  it  is  in  vain  to 
hold  such  a  plea ;  and  that  is 
this  case :  For,  to  a  partition 
in  Chancery  it  is  necessary 
to  award  a  commission  to 
some  neighbouring  justices  to 
divide  the  lands;  if  they  re- 
fuse, there  lies  an  attachment 
against  them  for  such  refusal ; 
if  they  ej^ecute  the  commis- 
sion 
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I  partner, 

lUQ- 

raoa- 


non  and  return  it,  then  there* 
ought  to  be  a  decree,  that 
the  lands  be  accordingly  con- 
Teyedy  and  that,  till  a  con- 
veyance, they  may  be  so  en- 
joyed; the  consequence  there- 
of is  a  sequestration,  and  an 
injunction  for  the  possession, 
and  a  writ  of  assistance  to  the 
sheriff:. none  of  all  which  can 
be  awarded  into  Ireland^  nor 
supplied  by  the  obedience  of 
the  person  imprisoned  here* 
So  far  the  demurrer  is  good,  (a) 
"  January  2Sih,  30  Car.  2. 
1678-9.,GoWv.  Canham.  The 
Plaintiff  had  received  some 
money  by  bill  of  exchange, 
which  belonged  to  the  De- 
fendant, but  detained  it  in  his 
hands  upon  pretence  of  some 
accounts  between  them,  and 
being  sued  at  law,  exhibited 
his  bill  in  this  court  to  stay- 
that  suit ;  and  because  Can- 
ham  was  supposed  to  be  in- 
solvent, ergo^  for  want  of 
other  security,  the  money  in 
question  was  brought  into 
court,  to  abide  the  event  of 
the  cause  at  hearing:  and 
now  the  scope  of  the  Plain- 
tiff's bill  appeared  to  be  a 
prayer  of  relief,  upon  an 
agreement  made  at  the  de- 
termination of  a  co-partner- 
ship ;  for  the  Plaintiff,  being 
at  Leghorn^  had  entered  into 
a  co-partnership  with  Lee  and 


Canham  in  thirds,  and  being 
desirous  to  break  off,  it  was 
agreed  that  27^000  pieces  of 
eight  should  be  paid  to  the 
Plaintiff,  which  was  done; 
and  further,  that  the  Plain- 
tiff should  be  indemnified, 
from  any  trouble  which  might 
happen  to  him,  by  reason  of 
that  co-partnership;  and,  in 
1664*,  an  instrument  was 
drawn,  and  sealed  according- 
ly. After  this,  the  Plaintiff 
entered  into  a  new  co-part- 
nership with  James  Gold  and 
John  Gold,  and  was  forced, 
by  sentence  of  the  Court  at' 
Florence,  to  pay  custom  to 
the  Great  Duke,  for  goods 
imported  during  the  time  of 
the  former  co-partnership, 
and  is  also  sued  therci  at  this 
time,  by  MicOy  for  a  debt 
due  from  that  co-partner- 
ship, where  the  cause  is  still 
depending.  To  which  the  De- 
fendant said,  that  there  were 
no  customs  due  to  the  Duke 
of  Florence  after  seven  years, 
and  that  Mico*B  pretences 
were  groundless,  and  that 
there  had  been  a  reference 
of  all  differences  to  arbitra- 
tors, before  whom  the  matter 
of  the  customs  was  not  stood 
upon.  Cur.  1,  Let  the  Plain- 
tiff receive  back  so  much  of 
the  money  brought  into  Court 
as  may  be  adequate  to  the 


1818. 


(a)  CartwrigMr.  Peiiiu,  2  Ca.  in  Cha.$i4, 


«Um 
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V. 


Foreign  judg- 
ment  not  ex- 
amined here. 

No  appeal 
from  »^  sen- 
tence of  the 
delates  to 
the  Lords  in 
Parliament. 


8oin  paid  on  &e  lentenc^  for 
custom,  the  jottioe  whereof 
is  not  examinable  here.  2i 
Let  the  Defendant  take  the 
restf  subject  to  the  corenants 
of  saving  Chi^  Plahitiff  ham- 
Itts  against  Mfco,  t^c*  (a) 

•<  Jung  \0f  90  Car.  %.  1678. 
Mr.  CaUington  presented  a 
petition  to  the  Lords  in  Par* 
liamenty  praying  to  be  reliev- 
ed against  a  sentence  given 
by  tlie  delegates  in  a  ikiatri- 
monial  cause,  wherein  they 
adjudged,  as  the  Court  of 
the  Arches  had  done  before^ 
that  one  Signora  Angela  Mar* 
gariia  OaUinaf  a  very  lewd 
woman,  was  the  petitioner's 
lawful  wife,  and  lawfully  mar* 
ried  to  him  at  Turing  where- 
as, in  Turin,  she  hath  atio« 
thH*  husbadd  yet  living,  and, 
though  she  were  divorced 
from  that  husband  by  the 
sentence  of  tlie  Archbishop 
of  Turiif,  before  the  pretend- 
ed marriage  to  the  petitioner, 
yet  he  doubted  not/  but  to 
make  it  appear,  that  this  sen- 
tence was  void,  and  the  di- 
vorce nuU,  and  that  she  did 
still  remain  the  wife  of  her 
husband  at  Turin,  though  he 
were  also  married  to  another 
wife,  before  the  pretended 
marriage  of  the  petitioner, 

I  said,  the  merits  oi  this 


oascf  if  the  pedtioner  ooidd 
come  at  it,  were  to  examine 
a  sentence  of  the  Archbishop 
o£  Turin,  by  the  laws  of  Eng^ 
land  ;  fcftf  as  we  know  not  tho 
laws  of  Savoy,  so,  if  we  dtd^ 
we  have  no  power  to  judge 
by  them }  and,  ei^,  it  ia 
against  the  law  of  nations  not 
to  give  credit  to  the  judgment 
and  sentences  of  foreign  coua* 
tries,  till  they  be  reversM  by 
the  law,  and  according  to  the 
form,  of  those  countries  where* 
in  they  were  given.  For  what 
right  hath  one  kingdom  to 
reverse  the  judgment  of  ano« 
ther?  And  how  can  we  re- 
fuse to  let  a  sentence  take 
place  till  it  be  reversed?  And 
what  confusion  would  foOovT 
in  Christendomf  if  they  should 
serve  us  so  abroad^  and  give 
no  credit  to  our  sentences* 
In  Wyired^B  case,  5  Jac^  U), 
a  judgment  given  in  Hollandf 
for  debt,  was  executed  here, 
by  the  Admiralty  o£  England, 
upon  the  person  .  who  fled 
from  execution  there,  and 
this  was  gllowed  upon  a  Ha^ 
beat  Corpus,  in  B*  R*,  so  long 
as  the  j  udgment  there  remain* 
ed  in  force ;  wherefore,  if  tho 
petitioner  eaoi  either  by  tho 
laws  of  Sava^f  or  of  RanUf 
repeal  that  sentence  at  Tu* 
'  rin,  let  him  do  so ;  buty  till 


(a)  Gold  V.  Conham,  I  Co,  in     case^  cited  as  Wihred  and  K^er^s 
Cha.  311.  ca8e,S  Ktb,  511.  610. 

(*)  «  1  Rolt.  $30.  A'*    irufr*i 


that 
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that  be  donei  it  is  not  potsi* 
ble  for  the  Arches  or  t^  de- 
legates to  gire  any  other  sen- 
tence than  what  they  hare 
given. 

Bat  I  hope  the  merits  ^  of 
the  cause  shall  never  be  de« 
bated  here,  for  the  main  ques<» 
ticm  at  this  time  is,  wbedier 
your  Lordships  have  any  )u* 
risdiction  in  this  case»  or  can 
take  any  cognisance  of  this 
matter?  And  this  point  makes 
it  no  longer  to  be  Mr.  Cot^* 
iington'%  case,  but  the  King's, 
whose  sovereign  power  in  all 
ecclesiastical  causes  is  de^ly 
concerned,  and  his  ecclesi* 
astieal  supremacy  invaded,  if 
this  petition  be  received ;  for 
the  petitioner  ought  to  have 
i^iplied  himself  to  his  Majesty 
&r  a  commission  of  review,  if 
there  be  cause  for  it,  and  not 
to  this  House,  it  being  against 
law,  and  withont  all  prece- 
dent,  so  to  do.  Whereupon 
the  House  referred  it  to  the 
ComniiHee  of  Privileges,  and 
the  King  commanded  me  to 
attend  the  <;ommittee.  At 
this  committee  the  Lords, 
who  were  sealons  to  asseit  the 
jurisdiction  of  the  House,, 
caused  divers  precedents  to 
be  read,  viz.  Tempore ^  E.  1* 
RUej^y  135,  136.  Rot.  PL  8. 
£.2.  No.  43.  5  £.2.  No. 
Petico  Abbatis  Rufford,  8  E. 
3.  No.  provicario  Ecclesies. 
saneti  Buttolph.  extra  AlderS" 
gatcy  4.  E.  2.  No.  42.  p. 


Jokri  Bland.  Prynnk*B  plea 
for  the  Lords,  418.,  who  cites 
Rot.  Clauses  E.  2.  for  a  Le- 
gacy, 9  H.  5.  Bat.  Plat.  No. 
12,,  a  prohibition  for  tithe% 
2  H.  4.  Rat.  PL  No.  2a, 
where  the  Brachium  Smmlare 
did  assist  the  ecclesiastical  i 
and  22d  December^  1640,  Sir 
Robert^Hoiward*s  case,  where 
the  Lords  adjudged  the  Arch- 
bishop of  CanUrhury  to  pay 
500/.  to  Sir  RobeH  Howard  f 
and  Sir  Ftancu  Moor^B  Re* 
porU,462.  HaUiwell  and  Jer* 
vis*H  case,  2  Leon,  126>  127. 
Frankwe^B  case,  4  Inst.  341. 
HoUingmorth'n  case,  touching 
die  appeal  by  way  of  review ; 
and  2  RoU.  233.  PL  S.  4 
Inst.  340.,  touching  appeals 
by  bill  signed.  None  of  all 
which  did  any  way  come  near 
the  point  in  question. 

As  little  to  the  purpose 
were  these  points  of  law  which 
the  counsel  of  Mr.  Cetttington 
insisted  upon,  only  to  show 
learning;  as,  1st,  That  all  judg- 
ments given  in  Parliament  are, 
in  law,  given  by  the  King  and 
Lords ;  fbr  which  they  dted 
1  H.  4.  Rot.  Pari.  No.  74.  \ 
and  the  Lords'  Journal,  lOtb 
December,  1621.;  2d,  For  the 
generality  of  the  Lords'  ju- 
risdiction they  cited  SeUen 
de  Synedriis,  b.  3.  p.  8.  •  3d, 
That,  originally,  the  Ecclesi- 
astical Court,  and  the  Civil 
Court,  sat  together,  but  by 
the  Conqueror  they  were  di» 
vided, 


1618. 
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vided/  by  the  advice  and  con- 
sent ofthe  Bishops  andLords, 
'Sdden's  Anal^cta,  129>  ISa, 
Seld.  Eadmery  167»  168.,  Le- 
ges. H.  1.  ci^.  79. ;  4th,  For 
the  ground  of  the  appeals  to 
the  King  they  cited  Assise  de 
Clarendon^  10  H.  I.  c.  8.; 
5th,  That  the  Statute  of  25 
H.  8.  had  not  taken  away  the 
King's  power,  Hob.  146.  Cob 
and  Glpver*B  case ;  6th,  That 
the  King  had  consulted  with 
the  Lords  in  matters  spiri- 
tual, for  which  they  cited 
Bundell  Bren.  Turn.  17  E. 
1.;  7th,  That  the  King  had 
prohibited  appeals  to  the 
Pope  by  advice  of  the  Lords, 
viz.  in  Rot.  Claus.  8  H.'  3. 
M.  34.  Dorso,  1  E.  3.  M.  9. 
Dorso,  14  E.  3,  Pt.  1.  M.  41. 
Dorso;  none  of  all  which 
considerations  did  any  way 
touch  the  point  in  question. 
At  last  my  Lord  Privy  Seal 
cited  a  precedent,  30th  May, 
1628,  Vaughan*s  case,  where 
the  Earl  of  Clare  reported 
from  the  committee  of  peti- 
tioners, that  Vaughan  claim- 
ed by  a  will,  against  which  a 
sentence  had  been  given  and 
affirmed  by  the  delegates,  and 
prayed  relief.  The  Lords, 
upon  debate,  directed  the  pe- 
titioner to  apply  himself  to 
the  King  for  a  commission  of 


review,  and  Caoetttry  CuHot 
promised  to  promote  it.  This 
being  a  precedent  so  full  in 
the  pomt,  and  yet  so  contrary 
to  the  inclinations  ofthe  Lord 
who  cited  it,  gave  great  sa- 
tisfaction. Then  I  opened 
the  reasons  of  law  upon  which 
this  point  depended,  and  said 
they  ought  to  prevail,  though 
there  had  been  precedents 
against  it,  as  there  are  none 
in  500  years,  and  the  latter 
precedent  is  for  it.  The  rea- 
sons were,  1st,  Because  the 
statute  of  25  H.  8.  makes  the 
sentence  upon  appeds  final 
and  definitive,  and,  though 
these  words  do  not  exclude 
the  King's  prerogative  to 
grant  a  commission  of  review, 
for  the  dernier  resort  to  the 
prince  is  not  to  be  barred  by 
general  words,  yet  those 
words  have  this  effect,  that  a 
commission  of  review  is  now  Commii 
purely  matter  of  grace,  and  sicnofi 
no  man  can  demand  it  ex  de-  r*^™ 
bitojusticuB  {a)  /  for  constant  gnce. 
experience  shows  that  is  of- 
ten denied.  2d,  From  hence 
it  follows,  that  the  Lords  have 
nothing  to  do  to  review  these 
sentences,  for  the  L<»'ds  sit 
here  only  to  dispense  right, 
not  to  dispense  matters  of 
grace,  which  the  King  re-^ 
serves  to  himself.  3d,  Anditis 


(o)  See  FrankUf^s  case,  «  P.    the  Lord  Chancellor  in  Eagleitm 
W.  «99.,  and  the  (certificate  of   v.  Kingston^  8  Ves.  4^8. 

no 
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DO  kind  of  answer  to  aay,  the 
King  is  here  virtually  present, 
for  that  does  not  entitle  us  to 
dispense  acts  of  grace  for 
him,  and  we  maj  as  well  pre- 
tend to  grant  pardons^  or  as- 
sume any  other  part  of  the 
govemment  by  virtue  of  this 
▼ery  dangerous  distinction,  as 
the  kte  times  showed  us.  4, 
The  inconvenience  were  intol- 
lerable ;  for  then  we  might  as 
well  review  eveiy  probate  of 
a  wfl],  and  then  no  man  could 
tell  how  to  administer,  for 
appeals  below  ought  to  be 
brought  in  fifteen  days,  but 
there  4s  no  time  limited  for 
qipeab  to  Parliament,  so  the 
acts  of  an  administrator  are 
oeveir  safe,  but  will  always  be 
snl^t  to  a  repeal  here, 
which  will  make  them  null 
and  void.  5,  It  would  be  yet 
more  inconvenient  in  causes 
matrimonial,  which,  as  they 
are  nuHre  spiritual^  so  they 
have  a  more  temporal  conse* 
qaence»  and  may  tend  to  the 
bsstardising  of  children.  Witli 
these  reasons  the  committee 
was  satisfied,  but,  when  it 
csme  to  be  reported  to  the 
House,  the  Earl  ofEssex  gave 
greater  aatisfaction,  and  wise- 
ly put  it,  not  upon  any  origi- 
nal defect  of  power  in  the 
Lords,  which  was  an  unpleas- 
ing  subject  to  speak  of,  but 
upon  the  Lords*  voluntary 
departure  with  that  power ; 
for  so  he  pressed  the  words 
Vol..  II.  2 


of  th^  statute,  26  H.  S.  <^  Fi- 
nal and  definitive,"  that  now 
the  Lords  were  ejKduded  by 
their  own  consent,  though 
they  were  not  specially  nam-* 
ed ;  and  compared  it  to  the 
statute  of  27  Eliz.  c.  8,  of 
errors,  where  the  Lords,  pass- 
ing an  act  to  make  errors  in 
A  R.  reversible  in  the  Ex- 
chequer Chamber,  added  a 
clause  to  reserve  to  them- 
selves a  power  of  examining 
the  judgments  given  in  the 
Exchequer  Chamber,  without 
which  the  Lords  had  been 
excluded;  and,  in  31  £lix^ 
c.  1.,  did  further  provide,  that, 
for  errors  in  B.  R.,  the  sub- 
ject might  have  election  to 
sue  in  Parliament,  without 
going  to  the  Exchequer 
Chamber ;  for,  till  then,  the 
Lords  had  excluded  them- 
selves of  that  privilege.  And 
now,  lately,  in  19  Car.  2,  the 
act  for  rebuilding  of  Lan* 
don  erects  a  judicature  to  de- 
termine controversies  speedi- 
ly and  finally ;  so  does  tlie 
following  act.  Car.  2,  for  re- 
building of  Southtoark;  and 
no  appeal  can  be  to  the 
Lords  from  any  of  these  de« 
crees,  because  the  Lords  are 
understood  to  have  excluded 
themselves  without  being  spe- 
cially named;  and,  otherwise, 
London  and  Southvmrh  could 
not  have  been  rebuilt.  Upon 
these  reasons,  the  House 
agreed  witli  the  committee; 
and 


1818. 
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and  now  it  is  settled,  tkftt  no 
appeals  from  the  delegates 
can  come  befbre  the  Lords ; 
and,  in  consequence  of  this 
resoluti<ki,  the  Lords,  within 
« Ibwdays  after,  rejected  the 


petitions  o£Bamfield  and  Ro* 
gerSf  and  of  Cole  and  Mor'- 
i/an^,  wherein  relief  was  pray* 
ed  against  the  probate  of  a 
will  affirmed  by  tlie  dele- 
gates,  (a) 


Va)  Smlv.  Wi/son,2  Vem.  118. 


Jh/^  is. 

Two  persons 
having  sgreed. 
to  work  a 
coach  from 
Briitol  to 
Londottf  one 

norses  for  a 
part  of  the 
road,  and  the 
other  for  the 
remarader^ 
and  in  conse- 
quence of  the 
hones  of  one 
having  been 
taken  in  exe- 
cution, the 
other  having 
provided 
nones  for  that 
part  which 
nad  been  un- 
dertaken by 
the  finty  and 
claiming  the 
whole  profits 
ofthe  iour- 
nejr;  tne  court 
refused  an  in- 
junction 
against  con- 
tinuing to  pro- 
vide horses. 


SMITH  V.  FROMONT. 

npiHE  bill  stated,  that  the  Defendant  being  the  owner 
•*•  of  two  coachea  travelling  from  London  to  Bristol^ 
in  181-1,  sold  to  the  Plaintiff  the  working  of  the  coaches 
on  a  part  of  the  road,  namely,  from  London  to  Hare 
Hatch^  the  naint  iff  providing  the  hot  sea  to  be  employed, 
and  paying  to  the  Defendant  a  certain  sum  per  mile,  for 
the  use  of  his  coaches,  and  the  clear  profits  of  the  whole 
journey  between  London  and  Bristol  being  divided  in 
{NTOpcMrtioiis  specified  ;  that  the  working  of  the  coaches 
under  the  agreetttent  was  continued  till  1817,  when,  in 
consequence  of  a  temporary  inability  of  the  Plaintiff  to 
provide  horses  on  a  part  of  the  road  between  London  anil 
Hare  Hatch^  it  was  agreed  that  the  De&ntlaoi  should 
provide  horses  on  that  party  and  receive  a  proportionate 
additiodal  share  of  profits,  luitilthe  Plaintiff  should  again 
be  able  to  provide  horses  of  his  own ;  that  the  coaches 
Were  so  worked  till  the  7th  and  8th  of  Jwie  1818,  when, 
though  horses  provided  by  the  Plaintiff  were  ready  at 
the  usual  times  and  places,  some  persons,  by  the  order 
of  the  Defendant,  put  to  the  coaches  horses  belonging 
to  him,  and  prevented  the  Plaintiff  working  the  coaches 
with  bis  own  horses;  and  that  the  Defendant  had  since 

'91  refused 
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refaaed  to  permit  the  PlaintiflTs  horses  to  be  used  on  1818. 

any  part  of  the  road^  or  to  allow  to  the  Plaintiff  his  ^  "-  -'* 

ahai€  of  the  profits,  and  had  sent  a  written  notice  to  tbe  v. 

Flaintil^  diat  he  should  be  no  farther  concerned  wiUi  P^^^^'* 
him  in  the  €x>ach  business. 

The  bill  prayed  an  account  of  the  profits  of  the 
coaches  worked  by  the  Defendant  in  contravention  of , 
his  agreementf  and  an  injunction  to  restrain  the  De- 
fendant firom  so  working  the  coaches. 

The    aUegations    in  the   bill    being    supported  by. 
aflBdaYitf  the  Plaintiff  on  this  day  moved  for  an  in- 
junction. 

The  a£Sdavit  in  opposition  to  the  motion  stated,  that 
the  inability  of  the  Plaintiff  to  provide  horses^  was  the 
consequence  of  his  horses  having  been  taken  in  execii- . 
tion,  under  an  extent  for  dl23/.»  and  a  writ  of  jfifri 
facias  for  4900/.;  that  by  such  executions,  of  which  the 
Defendant  had  no  previous  notice,  the  coaches  were 
suddenly  stopped,  and  the  Defendant  was  subjected  to 
great  inconvenience  and  expense  in  procuring  other 
boraes  to  forward  them ;  that  some  of  the  horses  seised 
were  sold,  and  advertisements  were  published  for  the 
sale  of  tbe  rest;  and  the  Defendant  having  been  inform- 
ed and  believing  that  the  other  horses  of  the  Plaintiff 
were  about  to  be  sold,  purchased  firesh  horses  for  work-  - 
ing  tbe  coaches  the  whole  way;  and  that  he  believed 
that  all  the  Plaintiff's  horses  were  then  in  the  custody  of 
tbeSheriC 

Mr*  Hart  and  Mr.  Raithlgff  for  the  motion. 

Mr.  Wetherel  and  Mr.  Mascal^  against  tho  motion. 

Z2  The 
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1848.  T^ie  Lord  Chancelloiu 

The  only  instance  that  I  recollect  of  an  application  Uf 
this  Court  to*  restrain  the  driving  of  coaches,  occnrred 
in  the  case  of  a  person  who  having  sold  the  business  of  a 
coach-proprietor  from  Reading  to  London^  and  under* 
taking  to  drive  no  coach  on  that  road,  afterwards 
established  one.  With  some  doubt  whether  I  was  not 
degrading  the  dignity  of  this  Court  by  interfering,  I  saw 
my  way  in  that  case ;  because  one  party  had  tfiere  co* 
Tenanted  absolutely  against  interfering  with  the  businesa 
which  he  had  sold  to  the  other,  (a)  This  is  quite  a 
different  case  r  the  Defendant  having  received  70OL  as 
the  consideration  for  giving  up  a  part  of  the  road  which 
lay  in  the  way  from  Londofi  to  Bristol^  the  profits  being 
divisible  in  the  ratio  of  the  distance  which  each  party 
undertook  to  provide ;  the  Plaintiff  fell  into  embarrass- 
ments, which  produced  tlie  seizure  of  his  horses,  and  an 
advertisement  for  the  sale  of  them  by  the  Sheriff 
While  the  Plaintiff  is  in  this  situation,  the  Defendant  is 
bound  by  his  agreement  to  undertake  with  persons  at 
Bristol  to  bring  them  to  Lotidon^  and  when  they  arrive 
at  Hare  HatcAf  he  is  stopped  by  the  Plaintiff's  want  of 
horses,  and  would  be  Kable  to  an  action  by  every  indi* 
vidual  within  and  without  his  coach,  if  it  were  not  for- 
warded. But  it  is  difficult  to  under^nd  how  such  a 
case  can  be  the  proper  subject  of  the  jurisdiction  of  this 
Court  by  injunction.  If  I  enjoin  the  Defendant  from 
bringing  horses  to  convey  the  coaches  between  the 
limits  in  question,  I  must  enjoin  the  Plaintiff  from 
noi  bringing  horses  there.  I  cannot  restrain  the 
Defendant,  imless  I  have  the  means  of  assuring  him 
that  he  shall  find  the  PlaintTfTs  horses  ready.  1  should 
otherwise  enjoin  him  from  doing  that  which  if  he  omits 

(a)  fVii^Mmsi.  WilUanu,  mUt,  p,§59, 

to 
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to  do  lie  wiU  be  liable  to  actions  hj  every  person  whom 
he  bBM  uiidertakra  to  convey  from  Brisiol  to  London^ 
and  should  issue  the  injunction  on  the  supposition  that 
the  Plaintiff  would  ^o  that  which  he  has  not  done»  and 
which  it  seems  he  is  not  at  present  in  a  condition  to  do« 
The  omission  of  this  Court  to  interfere  certainly  leaves 
the  parties  in  a  very  uhpbasant  situation,  and  their 
interest  will  he  best  consulted  by  a  compromises  A 
question  may  arise,  whether  the  Plaintiff,  shewing  that 
1ms  horses  were  always  ready,  will  not  be  entitled  to  the 
same  profits  as  if  thqr  had  been  used?  But  in  a  jcase  of 
this  sort  I  cannot  grant  an  injunction. 


I8I«: 


Injunction  refiised. 


WYNSTANLEY  v.  LEE. 

THE  bill  stated,  that  the  Plaintiffs  were  possessed  of 
a  house  near  the  Exchange,  in  the  city  of  Ixmdon^ 
separateil,  on  the  west  side,  by  a  court  or  passage^  for- 
iiieily  called  Bartholomew  Court,  of  the  width  of  eight 
feet,  from  a  plot  of  land,  being  the  scite  of  an  ancient 
building  in  the  possession  of  the  Defendants;  and  that 
the  Plaintiff's  house,  as  to  so  much  thereof  as  abuts  upon 
the  said  court,  and  is  separated  thereby  from  the  pre- 
mises of  the  Defendants,  was,  about  ten  years  ago,  built 
upon  part  of  the  sdte  of  two  ancient  dwelling-houses, 
whidi  were  taken  down  for  that  purpose,  and  in  which 
there  had  been,  from  the  time  of  the  erection  thereof 
after  the  great  fire  of  London^  divers  windows  looking 
into  the  court,  and  receiving  light  therefrom,  and  over 
die  roof  of  the  ancient  building  on  the  premises  of  the 
Defendants,  which  windows,  and  the  light  thereof,  the 

Z  s  occupiers 


ItoLU. 

0cl.S9. 

InjuncdoD  to 
restrain  ob- 
structioD  of 
ancieat  liahts 
refused^tne 
nature  of  the 
alleged  injoiy 
not  requiring 
preventive  in« 
teipodtion  be« 
fore  a  trial  at 
law,  and  the 
lepl  right 
being  doubt* 
ful. 

'Hie  presnoip* 
tion  of  a  rignt, 
from  twenty 
years  undis- 
turbed enjov- 
ment  of  ugnt, 
is  excluded  bv 
the  custom  of 
ZfOfidba. 
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1818.  ocoDpien  of  the  dwelling^hoiiaes  ^ere  cntittad  to  €liJ6j 
free  from  obstmetions ;  tlurt,  upon  the  erection  of  the 
house  on  part  of  the  ictte  of  the  two  ancient  dwdlhi^ 
houses^  several  windows  were  made  looking  into  the 
court,  and  receiving  light  tbereftofls,  and  over  the  roof 
of  the  buildiog  on  the  premises  of  the  Defendants,  in 
the  same  manner  as  the  ancient  dwelling-houses,  and 
that  any  erection  on  the  premises  of  the  Defendants, 
which  would  obstmct  the  light  of  the  windows  in  the 
Plaintiflb'  building,  would  equally  have  obstructed  the 
light  of  the  ancient  dwelling-houses  on  part  of  the  adte 
whereof  the  said  building  hath  been  erected;  and  that  oa 
the  plot  of  ground  in  the  possession  of  the  Defendants, 
and  divided  from  the  premises  of  the  Flaintifi  by  the 
court,  there  was  an  ancient  building,  used  as  a  wash- 
house,  being  only  of  the  height  of  nine  feet  from  the  le* 
vol  of  the  court,  which  the  Defendants  had  lately  taken 
down,  for  tlie  purpose  of  erecting  a  much  larger  and 
higher  building  upon  the  scite  thereof,  whereby,  in  case 
the  intention  of  erecting  the  same  should  be  carried  into 
effect,  the  light  of  the  windows  in  the  PlaintiflTs  house 
would  be  wrongfully  obstructed,  and  the  house  wouU 
be  greatly  injured  and  deteriorated  in  valuer  and  the 
light  of  the  windows  of  the  ancient  dwelling-houses  on 
part  of  the  scite  whereof  the  Plaintiff's  house  hath  been 
erected,  in  case  the  same  had  been  still  standings  would 
have  been,  in  like  manner,  obstructed. 

The  bill,  ferther  stating,  that  the  Defendants  were  pro- 
ceeding to  the  erection  of  the  new  buildings  and  had 
given  directions  to  their  workmen  for  the  immediate 
erection  thereoi^  designing  to  build  the  same  of  «iudi 
greater  height  and  dimensions  than  their  former  build- 
ing, so  as  to  obstruct  the  light  of  the  windows  of  the 
Flaintifi'  house,  prayed,  that  the  Defendants  might  be 
it^raiBed  and  injoined,  by  the  decree  of  the  Court,  fiom 

erecting 
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erecting  or  constructing  any  building  whatsoever  upon  1818. 
the  plot  of  land  in  tlieir  possessioa,  whereby  the  light  of 
the  windows  in  the  Plaintiffs'  hous^  as  the  same  were 
enjoyed  previous  to  the  taking  down  the  ancient  building 
upon  the  same  pipt  of  land,  might  be  in  any  mse  ob^ 
structed  or  pr^odioed. 

On  the  filing  of  the  bill  the  Plaintiflb  presented  a  pe- 
tition for  an  injunction.  The  affidavit  in  support  of  the 
petition  stated,  in  addition  to  the  substaiice  of  the  hilly 
that  one  of  the  Defendants  had  admitted  to  the  depo^ 
nenty  bis  intention  of  erecting  a  Jsoilding  .on  the  s^te 
of  the  premises  lately  taken  -down^  of  much  greater 
height  and  dimensions^  and  showed  to  deponent  plans  of 
the  intended  buildings  by  which  it  appeared^  that  it 
would  be  erected  so  much  higher^  and  of«uch  larger  dir 
mensionsy  as  nearly  to  darken  the  lights  of  the  Plalnti^' 
house ;  and  that  the  Defendants  had  already  laid  the 
foundation  of  the  intended  buUding*  The  substance' of 
the  affidavits  in  answer  is  stated  in  the  judgment 

Mr.  IF.  D.  Eoans  was  heard  in  support  of  the  petir 
tion»  and  Mr.  Jama  Stephen  against  it,  in  the  absence  of 
the  editor. 

Tie  Master  qft/ie  Roixs. 

The  first  question  is,  whether,  supposing  the  Plaintifib 
to  have  established  their  legal  right  to  remove  the  buildr 
iog  begun  by  the  Defendantf  they  have  entitled  themselves 
tatbe  preventive  interposition  of  this  Court?  The  injury 
of  postponing  a  building  which  the  party  is  entitled  to 
erectf  may  not,  in  eveiy  instance,  be  equal  to  the  injury 
of  permitting  him  to  proceed  with  one  which  is  a  nui* 
sance.  Cases  arise  in  which  a  court  of  equityi  seeing 
that  the  injury  might  be  irreparable,  as  where  loss  of 

Z  4  health. 
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18  IS.       hesllb,  kM8  of  trade,  deslractioo  of  the  means  of  exist- 
WvNSTAifilv  ^^  inight  ensae  from  erecting  a  building,  would  ex- 
V.  erdse  its  jurisdiction  ofpreventing  injury,  without  wait- 

ing the  slow  ptooesB  of  establishing  the  legal  right,  when 
delay  would  be  itsdf  a  wrong.  On  the  other  hand,  it 
may  be  perfectly  clear,  that  the  Plaintiff  ia  entitled  to  sue- 
oeed  in  an  actidn  of  trespass,  and  yet  a  court  of  equity 
will  not  interpose  by  injunction;  the  nature  or  degree  of 
injury  not  being  such  as  to  require  diat  extraordinary 
relief  as  in  T%e  AUomejf^Genend  v.  NMolL  (a)  Upon 
this  distinction,  diere  clearly  explained,  between  the 
principles  on  which  a  court  of  equity  interposes  by  in- 
^  JHiiotion,  and  those  which  govern  courts  of  law  in  de> 

ciding  on  the  Ic^l  right,  after  the  injurious  act  is  done^ 
the  Lord  Chancellor,  in  that  case^  following  the  doctrine 
of  Lord  Hardmcke  {b\  dissolved  the  injunction,  impos- 
ing on  the  Defendant,  in  the  event  of  the  Plaintiff  eoc- 
ceedtng  at  law,  a  condition  which,  in  that  events  he  cer* 
taittly  could  not  have  resisted.  On  these  principles  this 
application  must,  depend ;  the  Plaintiff  is  bound  to  sbow« 
not  only  a  legal  right  to  the  enjoyment  of  the  ancient 
lights,  but  that,  if  the  biiilding  of  the  Defendant  is  suf- 
fered to  proceed,  such  an  injury  will  ensue  as  warrants 
the  Court  to  interpose  and  at  once  take  possession  of 
the  subject  by  injunction*    . 

It  must  not  be  forgotten,  that  the  temporary  sufiering 
from  deky,  which  has  been  principally  urged  for  the  in- 
terposition of  the  Court  to  prevent  the  intended  building 
till  the  right  has  been  decided  at  law,  is  not  wholly  on 
one  ttde.  The  affidavit  of  the  Defendants  states,  Uiat 
by  the  injunction,  if  granted,  they  will  lose  the  oppor- 
tunity of  covering  in  their  building  before  the  winlei^ 
and  be  deprived  of  the  profit  to  result  from  it^  estimated 

/«^  16  Vcs.  39S.  ijb)  1  DuA.  164,  165. 
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MilOoL  per  atmnm.  And  tbu  haportttit  dUferaioe  pre^  1818. 
aentB  itodf,  tbat  any  loes  which  shall  enttte  to  the  Plain- 
tifi^  may  be  compensated  in  damages,  provided  they  uU 
timatdy  sooceed  at  law;  whereas^  in  a  contrary  eventt 
the  kies  of  the  Defendants  must  remain  without  redress, 
being  the  eenseqoeoce  of  the  act  of  the  Court. 

If  the  Court  is  in  general  governed  by  the  principles 
which  I  have  stated,  certainly  the  reason  is  stronger  on 
an  applicatbn  in  this  stage  of  the  proceediogsi  on  certi* 
fieate  of  tntt  filed  before  answer;  a  stage  in  which  the 
Comt  never  interposes,  unless  the  injury  is  of  a  nature 
so  pressing  as  not  to  admit  delay.  It  is  departing  from 
all  prindple  to  adjudicate  rights  when  the  pleadings  ure 
not  before  the  Court,  and  the  Defendants  have  mot  bad 
ancpportnniqr  to  state  Aeir  daim  by  their  answer. 
Hie  Plaimifi  acted  properly  in  giving  notice  to  the 
Defendants,  to  enable  them  to  meet  die  application  by 
aflfalavit;  vrithout  which  the  Court  would  have  postpoo* 
cd  the  discussion,  and  would  not  have  been  satisfied 
with  or  parie  evidence. 

On  the  affidavits,  the  general  outline  of  the  Plaintiflk' 
cne  is  not  disputed ;  that  is,  the  vidnity  of  the  houses, 
With  an  interval  not  exceeding  nine  or  ten  feet,  the  an- 
^qpitj  of  the  sdte  of  the  present  houses  subsisting  in  the 
place  <^  an  ancient  buildbg,  and  enjoying  the  same  pri« 
vSegeof  light*  But  the  Defendants  deny  that  the  building 
which  they  have  removed  was,  as  it  is  described,  a  mere 
washhouse;  they  allege^  that  they  are  proceeding  to  build 
OB  the  sdte  of  undent  dwdling-houses,  and  controvert 
tbeevil  whieh  will  result  from  the  buflding  if  it  pro* 
oeeda^  denying,  in  contradiction  to  the  affidavits  which 
support  the  petition,  that  the  Plaintiff  house  will  be 
materially  injured.  The  averment  that  the  Plaintifls* 
windows  will  be  wrongfully  obstructed,  is  true,  if  any 

portion 
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1818.  portion  of  the  light  is  wrongfully  interoqited;  bat  the 
Plaintiffi  state,  that  their  house  will  be  greatly  iojoved 
and  depreciated.    That  was  tlie  allegation  in  the  AUor^ 

^'*  ney^General  v.  Nichols  which  described  a  wrongful  ob- 
struction already  don%  (in  that  respea  stronger  than 
this  case,)  such  <*  as  materially  to  affect  the  value  of  the 
premises  (a) ; "  here  it  is  only  said,  that  the  premises  will 
be  greatly  injured  and  deteriorated;  there  they  were 
already  injured,  and  that  injury  was  to  be  aggraTaleijL 
The  effect  on  the  value  of  the  premises  in  that  case^ 
was  held  by  the  Lord  Chancellor  not  a  sufficient  giouad 
for  interposing;  here  the  fiict  is  denied  even  to  the  ex^ 
tent  allc^.  The  Defendants  represent,  that  any 
diminution  <^liglit  will  not  be  attributable!  altogether  |o 
their  building,  the  PUintiS  having  already  surrounded 
their  house  with  buildings  erected  on  an  open  part  of 
the  court,  and  thereby  obstructed  the  access  of  ligh^  by 
which  an  additional  structure  is  rendered  ipjurious,  as  it 
would  not  have  been  without  Aich  previous  buildingi^ 
In  this  way  only  can  the  effisct  of  these  buildinigs  be 
fairly  stated;  that  the  Plaintifib  have  thereby  in  part 
produced  the  injury  of  which  thqr  complain,  and  ren- 
dered a  small  addition  possibly  inconvenient* 

The  Plaintiffs  have  not  stated  precisely  the  injury  tp 
be  experienced  from  the  building  of  the  Def^^ndants» 
Some  window^  I  must  suppose^  will  be  obscured,  bat 
will  the  e&ct  be  prejudicial  to  the  comfort  of  those  re*- 
sidi^g  iu  the  house  ?  It  is  said,  that  the  building  wUl  be 
iiyurious  to  the  hous^  but  not  that  in  the  intervpi  befiMne 
the  trial  the  comfort  of  those  dwelliqg  there  will  be 
aflbcted.  Then  taking  it  fi>r  the  moment  to  be  tnvv 
though  denied,  that  some  injuiy  wiU  result,  and  not  in- 
quiring how  far  it  arises  from  the  Phuniiffi'  own  ec^ 
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iMft  oouiderhig  only  the  quanktm  of  injury,  the  qaestioa  1818 
kf  wiieClMr  a  caw  is  made  for  the  interpodtion  of  the 
Coort,  to  stay  proceedings  before  answer,  by  this  fet^ 
tamm  remediumP  I  think  the  Pkintiflfs  have  not  so 
stated  the  injury  to  arise  from  the  building,  as  to  entitle 
themedivei  to  an  injunction. 

But  a  material  objection  has  been  raised  on  the  ques- 
tion of  hgli  right.  The  houses  are  in  the  city  ofLofi^ 
ioHf  and  on  a  former  oocanon,  a  custom  of  the  city 
was  oeKified  by  the  rsoofder,  *'  that  if  any  one  hath 
a  raeasnage  cfr  house  in  the  said  city,  near  or  contiguous 
and  adjoining  to  another  ancient  messuage  or  house,  or 
to  the  andent  foundation  of  another  andent  messuage  or 
house  in  the  said  dty,  of  another  person  his  neighbour 
there;  and  the  wmdows  or  lights  of  such  messuage  or 
hoiiae  are  bokiog  fronting  or  situate  towards,  upon  or 
over  against,  the  said  other  andent  messuage  or  houses 
or  andent  foundation  of  such  other  ancient  messuage  or 
booses  of  such  other  penon  his  ndg^ibour,  so  being 

r,  adjacent,  cont^ous,  or  adjoining^  although  such 
I  or  houses  and  the  lights  and  windows  thereof 
be^  or  wer^  andent;  yet  such  other  messuage  or  houses 
or  andent  foundations,  so  bdqg  near,  adjacent,  or  ad* 
joimi^  fay  and  according  to  the  custom  of  the  said 
dty,  ID  the  same  dty,  fbr  all  the  time  aforesaid  used  and 
approved,  well  and  lawfully  may,  might,  and  hath  used, 
at  his  will  and  pleasure^  his  said  other  messuage  cnr 
house  so  bdng  near,  accent,  or  adjoining,  by  building 
to  exalt  (HT  erect,  or,  of  new,  upon  the  andent  fonnda* 
tkm  of  each  other  messuage  or  house  so  being  neaiv  ad« 
jacent,  or  adjdning,  to  build  and  erect  a  new  messuage 
or  hoose^  to  such  hdght  as  the  said  owner  shall  please, 
agauMt  and  opposite  to  the  said  lights  and  windows, 
near  or  contiguous  to  such  other  messuage  or  bous^ 
and,  by  means  thereof,  to  obscure  and  darken  such 

windows 
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1819.  wjfidows  or  lights,  unleai  there  be^  or  hath  been,  aome 
writings  instrament,  or  record  of  an  agreement,  or 
restriction  to  the  contrary  thereof  in  ^hot  behal£"  (a) 
Supposing  this  pustom  to  be  applicable  to  the  premiaea 
in  question,  there  not  only  is  no  case  made  for  equitable 
relief,  but  the  Plamtiffi  could  not  ultimately  suooeed  in 
a  court  of  law  on  the  legal  right. 

It  is  then  contended  by  die  PJaintifi,  that,  notwith- 
standing this  custom,  which,  having  been  certified  io 
I757f  must  be  considered  as  still  subsisting,  there  ia 
ground  to  presume  a  grant  of  a  right  to  the  enjoyment 
of  the  ancient  lights  on  the  Plaintiflb'  premises,  (i)  It  ia 
rightly  said,  that  the  presumption  of  a  grant  would  an* 
persede  the  custom ;  quilibet  potest  renmciarejuri  pro  je 
inirodudoi  and  it  is  argued,  that  possession  during  twenty 
years  is  equivalent  to,  and  affords  presumption  o(  a 
grant.  I  cannot  accede  to  that  argument.  To  admit  it 
would  be  to  abolish  the  custom,  which  oiuld  no  longer 
be  applicable  to  any  case.  The  city  would  then  be  sub- 
ject to  the  same  role  as  every  other  part  of  the  kingdom. 
Before  the  expiration  of  twenty  years^  neither  in  the 
city,  nor  elsewhere^  qould  any  right  arise  to  prevent  such 
obstruction  of  light;  and  if^  after  twenty  years,  the  citi^ 
zena  of  London  were  aa  much  restrained  as  the  inhabi* 
lants  of  every  other  part  of  the  kingdom,  what  beoomea 
of  the  custom? 

'  The  technical  answer  to  the  argument  i^  that  the 
Courts  presume  a  grant  in  ordinary  cases,  because  they 
presume^  that  die  party  would  not  have  abstained,  from 

(a)   PUimmer  v.  JBenikam,  I  (h)  See   Lewi$    v.    Friet,  9 

JPicrr.  850,  S51^  see  on  this  COS-  Sound,   Ed.    WUHami^  175.  a. 

torn    CaUkntp,    1.     Hughei  v.  Dvugal  v.   WiUon^  IbuL   Datdd 

Keent,  Godb.  IS3.     Yelv.  2iS.  y.  Kbrlk,  U  JBait^572. 


a  JBtUUr.  1 15.  Anon,  Com.  S7J. 
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exercbing  his  right  of  mterferenoe,  knowing  that  twenty        1 8  IS. 
years  riMtinenoe  would  extingniah  it^  unless  be  intended 
to  permit  the  enjoyment;  and,  after  the  other  party  has 
been  encouraged  to  rely  on  acquiescence,  there  ia,  ob  both 
sides,  a  strong  ground  to  make  possession  the  basis  of 
right.     Eojoymeht  during  twenty  years  confers  a  pro- 
perty in  light,  under  the  technical  form  of  presumption 
of  a  grant ;  but  ilrould  that  be  a  ftir  presumption  in  the 
city  of  Ldmdan  f    No  man  occupying  a  house  there,  can 
suppose  that  he  has  an  absolute  property  in  his  present 
share  of  enjoyment  of  the  light,  whatever  that  may  be, 
bot  knows,  that,  by  the  law  of  the  city,  the  owner  of  the 
adjoining  house,  or  scite  of  houses,  may  build  to  any 
height,  and  to  the  obstruction  of  his  light,  and  knows, 
therefore,  that  he  can  never  be  entitled  to  enjoy  his  light 
free  from  obstruction  by  the  owner  of  the  adjoining 
house,  unless  there  is  some  writing  between  them.    His 
title  must  be  founded,  not  on  parol,  or  enjoyment,  but 
on  wri^g ;  that  is  the  law  under  which  the  owners  of 
bouses  claim ;  diey  bought  subject  .to  that  custom :  each 
party,  there&re,  knows,  that,  without  a  writings  by  the 
custom,  his  neighbour  may  build  to  the  obstruction  of 
his  light;  and,  oA  the  qther  hand,  that  he  is  safe  in  a(5- 
quiescence^  because^  unless  he  has  given  a  writing,  his 
prtvil<^  remains.    There  is  no  ground  therdbre  for 
presumption,  from  the  acquiescence  of  6n6  party,  pr  the 
eigoynient  of  the  other,  without  a-writ(en  title.  It  would 
be  too  much  to  hold,  that  this  custom  may  be  altogether 
rqiealed,  merely  by  the  length  of  time  during  which  one 
party  has  enjoyed,  and  the  other  acquiesced,  supposing  - 
them  citizens  of  London^  residing  there,  and  subject  to 
its  privileges  and  customs. 

On  both  grounds,  therefore,  I  think,  that  no  case  is 
made  for  the  interposition  of  the  Court.  Supposing  the 
right  dear,  no  circumstances  are  stated  requirmg  this 
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extraordinary  interpoftition ;  but  the  right  is  not  suffi- 
ciently clear,  to  enable  the  Ccmrt  to  interpose  with  safety. 
The  Plaintiffi  may  try  the  ri^t  at  law ;  the  DefendaoU 
now  hare  notice  of  the  otgection  to  the  boildiog)  and 
proceed  at  their  peril.  (0) 

InjuBc^on  refhsed. 


(a)  See  Chtrmgtm  t.  Akt^f 
9  Fern.  64$,  Bateman  r.  John- 
ion,  Fittg,  106.  Fitkmonger^i 
Company  V.  East  India  Company  ^ 
1  Dhk,  163.  Jitarney-XSeaeral 
y,  Bcntham^  I  Z^.  277.    B^ 


V.  B0iSmi^  I  r«f  .  549.  Nanif 
y.  Lord  Berkeky^  9  Tsr.  459. 
Aitomey-Gen^ral  t.  Dougkiy^  9 
Vei.  455.     Attorwy-Oeneral  ▼. 


Rolls. 
Dee,  1. 


BIRD  V.  HUNSDON. 


rpHE  will  of  John  Hunsdan,  dated  the  lOth  of  J^ 
**-   iembcTf  1800,  aiter  appointing  his  brother,  Peter 


A  testator, 
having  bro- 
ther! and  Bis- 

^nThe^^  Jataisdon,    and  Samtsel  Seabrook^  executors,    and  be- 

andniecesand  qneatUng  to  the  former  50^,  and  to  the  latter  30£,  and 

I^Ainf  ul  one*  directing  the  payment  of  his  debts,  and  the  application  of 

^idB brotherly  a  sum  foi;  the  maintenance  of  his  iather,  and  giving  SOI. 

lenduaiy         ^  «^*  Br^s^  and  10^.  to  J.  Bird^  contained  the  follow- 

estate  to  be 

invested  in 

government 

security,  the 

interest  to  be 

paid  for  the 

maintenance 

of  JIf.  as  long 

as  she  lived 

single  and 

wiraout  a 

child ;  and  at 

her  death  the 

money  to 

come  to  his 


ing  dause :  ^  I  also  leare  Mary  Brandy  vnSb  of  Boberi 
Brand  of  Hamchurchf  the  sura  of  10/.,  and  daogbter  of 
my  brother,  Eda>ard  Hunsdan  and  Maty  Brandf  eqfutl 
share  with  all  the  rest.  I  also  desire  to  leave  Mofy 
Morris^  daughter  of  widow  Mary  MorrU  of  Bmiyy 
Heaih^  the  sum  of  IQl^  late  wife  of  John  Morris^  and 
Samuel  Seabrook  to  be  her  guardian,  and  put  it  ooC 
And  when  my  funeral,  and  all  my  just  debts  and  legades 
are  paid,  that  the  rest  of  money  to  be  put  into  govern- 

brother's  and 

lister's  children;  M^  although nanied  and  haying  a  diUd,if  sotitM  tothe  isterwt 

for  lifey  not  to  the  principal. 

ment 
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ment  security,  and  the  interest  to  be  paid  duly  to  bring  I81S* 
up  aad  educate  Maty  Morris^  daughter  of  widow  Mary 
MorriSf  and  Samuel  Seabrook^  her  uncle,  to  be  her 
guardian;  and  the  said  Mary  Morris  to  have  the  said 
interest  to  maintain  her  as  long  as  she  lives  single,  and 
no  child ;  and  when  it  shall  please  God  to  call  her,  that 
money  shall  come  to  my  brother's  and  sister's  children. 
All  share  alik^  and  their  uncle  Peter  to  be  their 
guardian." 

In  February  ISOlf  the  testator  died,  leaving  several 
brothers  and  sisters,  and  also  several  nephews  and  nieces, 
their  ^Idren,  o{  whatn  Maty  Brandy  the  legate^  was 
one.  l&ty  Morrisy  the  daughter,  (having  previously 
attained  the  age  of  twenty-one),  on  the  6th  of  Ckiober^ 
1816,  married  John  Bird. 

The  orq;inal  bill  filed  by  Bird  and  his  wife  against 
the  surviving  executor,  the  next  of  kin,  and  nephews 
and  nieces  of  the  testator,  prayed  a  declaration,  that  un- 
der the  will  of  the  testator,  in  the  events  which  had  hap- 
pened, the  Plaintifis  were  entitled  to  the  clear  residue  of 
the  persocud  estate  of  the  testator.  The  answer  sub- 
mitted, that  the  interest  of  the  money  in  question  was 
given  to  Mary  Morris^  so  long  only  as  she  should  live 
single;  and  that  aU  her  right  and  interest  ceased  on 
marriage. 

In  consequence  of  the  birth  of  a  son,  the  Plaintiffi  filed 
a  supplemental  bill,  alleging,  that  by  that  event  their 
right  to  the  clear  residue  was  established.  The  De- 
fendants contended,  that  the  event  was  immaterial,  and 
daiBied  the  same  benefit  as  if  they  had  demurred  to  the  • 
supplemental  bilL 

Mr. 
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Mr.  Horrie  and  Mr.  Shadwell  for  the  FlaintiflSk 

Marj^  Morris  is*  clearly  entitled  to  the  interest  of  the 
fund  daring  her  Dfe ;  the  bequest  to  the  testator^s  ne- 
phews and  nieces  cannot  in  any  event  take  effect  till  her 
death.  The  most  probable  intention  to  be  collected 
from  this  obscure  will  18,  that  she^  the  principal  object 
of  the  testator's  bounty,  should  receive  the  interest  while 
she  remained  single,  and  become  entitled  to  the  princi- 
pal on  marriage  and  the  birth  of  a  child. 

Mr.  Hari  and  Mr.  Treslaoe  for  the  Defendants. 

The  bequest  in  favour  of  Mary  Morns  is  confined  to 
the  interest  of  the  fund,  and  to  the  period  during  which 
she  lives  single  and  without  a  child.  The  intention  of 
the  testator  might  be  reasonably  limited  to  that  period ; 
when  she  ceased  to  be  single,  being  maintained  by  her 
husband,  she  would  no  longer  need  his  bounty,  and  if 
she  became  a  mother  without  marriage^  she  would  no 
longer  deserve  it 

7%e  Master  of  the  Rolls. 

The  first  question  on  the  construction  of  this  will  is, 
what  is  given  to  Mary  Morris  ?  The  second,  for  what 
period  ? 


On  the  first  question,  I  am  clearly  of  opinion,  th«t 
nothing  is  given,  or  designed  to  be  given,  to  Mary 
Morris^  but  interest  The  testator  having  brothers 
and  sisters  in  existence,  made  his  will,  evidently  not  in* 
tending  any  gift  to  the  next  of  kin,  as  such,  but  intend- 
ing a  gift  to  his  brother's  and  sister's  children,  who  are 
not  his  hext  of  kin.  After  disposing  of  several  pecuniary 
lq;acie8,  he  directed  his  executors  to  invest  the  residue 
of  his  personal  property  in  government  securi^,  not 
stating  in  whose  name  the  investment  was  to  be  made, 

not 
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not  Bpedfyixig  the  name  of  (he  Iqpifeee ;  .and,  thevebre^  ^  ^^^^' 
as  it  most  be  taken,  inteading  die  name  of  the  ezecutbn. 
.  He  then  oonsiden  what  is  to  beocnoM  of  the  interest  and 
difidends.  To  Marjf  Morris. he  means  to  q)pro{ftiate 
the  interetty  and  the  interest  only,  of  the  lesidtte  so  laid 
onL  He  directs. the  interest  to  be  paid  to  her;  and 
when  it  shall  please  God  to  call  her,  theJMiMy  to  come 
to  Ms  brothers'  and  sisters'  children.  The  interest  is 
gifen  to  her;  and  on  her  death,  the  money,  that  is,  the 
ciq>ital,  is  to  be  divided  among  persons  described ;  one  of 
whom,  he  had  previously  declared,  shoohl  have  an  equal 
ahare  with  all  the  rest ;  a  declaration  evidently  supposing 
a  period  at  which  a  division  was  to  take  place  among 
them.  The  gift  to  Maty  Morris  contains  no  words  en- 
titling her  to  more  than  interest  On  the  first  question, 
therefore^  the  Court  observes  in  thel  will,  the  absence  of 
words  giving  the  capital  to  Maiy  Morris,  aind  a  positive 
declaration  implying  a  gift  of  the  capital  to  the  nephews 
and  nieces  of  the  testator. 

On  the  second  question,  for  what  period  the  InterMt 
was  given  to  Mary  Morris^  it  ^ipears  that  the  testator 
conteroplated  three  periods:  Ist,  her  minority;  8d,  her 
remaining  singte,  without  a  child ;  Sd,  the  interval  be- 
tween her  marriage  and  death ;  and,  I  think,  that  with- 
out ^oknce  to  the  words,  the  Court  may  infer,  that  he 
meant  to  give  the  interest  to  her  for  her  life.  First,  he 
gives  it  for  maintenance,  that  is,  during  minority;  and, 
i^ain,  for  maintenance  after  minority,  while  she  lives 
single^  and  has  no  child.  To  the  third  period,  the  in- 
terval between  her  marriage  and  her  death,  there  are 
no  words  expressly  applicable ;  but  the  interest  being  first 
given  to  a  favoured  object,  and  the  capital  not  given  over 
till  the  death  of  that  person,  the  Court  is  driven  to  the 
necessity  of  saying,  either  that  there  is  intestacy  during 
the  remainder  of  her  life;  or  that  she  is  to  take  during 

Vol.  U.  a  a  her 
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1818.  htt  vkdle  Kfb.  The  latter  teenw  the  more  rcMOMble 
flltenMtivt.  Icttmotsoppoeetluittfaetestatoriiieaiitto 
kavi  ft  pmrtial  intenst  in  die  prc^rty  nndiepoeed  of;  end 
tbtttt  on  the  imniage  of  Mctfy  MorriSf  the  divideade, 
during  her  Uft^  shoald  devolve  on  thoee  for  whom  the 
will  eipreiies  BO  jnfeeDtioii  to  bequeath  mon  than  B  legMy 
cf«OttQ< 


The  ulterior  bequeet  tannot  asmt  the  PlaintiAi  fi»r 
that  ie  oc^  to  thenestof  liin,  but  to  nephMra  and  ntecea ; 
and  they  aie  nnqoestionaUy  to  wait  till  the  death  of 
Jdmsf  Mmia,  The  onljr  diviiion  whidt  the  testator  oon- 
lemplated^  waa  one  in  which  Mary  Brand  waa  to  share  «s 
nieee^  and  not  one  of  the  next  of  kin.  The  capital  ia 
expreialy  giten  to  brothers'  and  sisters'  children.  The 
aupposition»  thereforo^  that  the  testaUv  meant  to  die 
iqtestat^  fw  the  bmefit  of  his  brothers  and  sister%  » 
unwarraiited, 

I  am  of  opinion,  therefore,  that,  though  there  are  no 
evprw  words  contemplating  this  third  period,  after  mar- 
ni^  md  b«fi;xpe  death  i  yet,  when  the  testator,  ibreseeing 
that  interest  must  be  payable  to  some  one,  beoanse  the 
money  was  invested  in  government  security,  prodaciog 
interestt  bequeaths  that  fund  on  the  death  of  Ms9y 
Morris^  it  is  not  a  violenoe  to  say>  that  he  gi?es  the  in- 
terest to  her  during  her  life. 

^  His  Honor  doth  declare,  that,  according  to  tbe 
.  true  construction  of  the  testator^s  will,  the  Plaintifi  are, 
in  right  of  the  Plaintiff  ilfafy,  entitled,  during  the  life 
of  the  said  Plaintiff  Marffy  to  the  mterest  of  the  dear  re- 
sidue of  Uie  testator's  peraonal  estate,"  Sec 

Reg.  LiU  A.  1»18,  foi  784. 


OetAlk 

CASAMAJOR  i;.  STUODK  i«i». 

JIfay  19.  96 

ri  fsutflttttfice  of  ii  dneree  in  tbta  eaiiM^  i^miitk  mutm  Estates  being 
imt  sold  bx  Mction,  on  thd  24A  and  98tb  of  OM^  ^^^^  j"^  j^ 
kr,  1811)  in  fony^mten  lets.    Th«  «igiitli  cMdhidtt  <f  imder  eondl- 
sale  was  expressed  in  these  words  t  "  The  estates  com^  whkh  ex!  ^ 
prised  In  the  foregoing  partkjulafi  ai«e  stibjeet  to  the  pet^  ^^^  ^^ 
petmd  paytnefit  of  l^Ol.  a^year,  to  the  cnrateor  ehaplaln  ject  to  the 
dNMhaw;  bat  the  satne^  and  the  peitJetftal  aitmiat  gStonJo?' 
payment  of  201.  to  the  hospital  of  Chiytte^  in  Bucktnghttifh  a-year  to  the 
sUfty  are  m  fntnre  to  be  charged  upon,  and  paid  by,  the  tSr^at  th^** 
parchaser  of  lot  1.  only.**    Lot  1.  was  ptirthased  by  tame,  and  the 
Patrick  Thomson ,-  and  fire  other  l6ts,  by  J.  H.  P.  BOiHei*  SS^ncS 
ier.    On  the  llth  iyf  tftroenAir,  1814,  a  reftrence  wis  ^^l^^^ 
directed  to  the  Master,  to  inquire  whether  a  good  titU  c?,  wereki 
could  be  made  to  the  lou  purchased  by  ackneidert  ftnd  ^'JJll^ 
on  the  86th  of  Jidyy  1 816,  by  an  order  to  which  Schneider  and  paid  by/ 
was  no  party,  a  forther  reference  was  directed  to  the  Mas«-  Sl^"i.  "^ 
ter,  to  approve  a  deed  of  indemnity  frond  ^omsOH  td  only;  the  pur- 
the  purehasers  of  the  other  lots,  agafaist  the  annttal  pay*  ottolou  ara 

mcnts  of  12W.  and  5?W.    On  the  7tli  ofMay^  1817,  the  cntiUed,  not 

to  an  absolute 
Master  (having  on  the  Sd  of  March  certified  his  appro-  exoneration, 

bation  of  a  deed  of  indettmity)  reported,  that  a  good  title  ^^i^^^ 

ooald  be  made  to  the  lots  purchased  by  Schneider.    To  the  purchaser 

this  report  Schneider  excepted,  insisting  that  the  Master  Natoreof the 

ought  to  have  certified  that  a  good  title  could  not  be  indemnity 

^  ®  which  they 

fflade*  may  require. 

The  deed  of  indemnity  approved  by  the  master  (an 
indenture  between  Thomson  of  the  first  part;  Casamojor 
and  Fawter^  trustees  for  sale  of  the  estates,  of  the  second 
part;  all  the  purchasers  at  the  sale,  except  Thomson^  of  the 
third  part ;  and  P.  A.  Hanrott  and  J.  Jones  of  the  fourth 
part),  after  reciting  the  title  of  the  vendors,  the  partlcu- 
A  a  2  hirs 
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1818.  larsof  the  annual  payments,  amounting  to  20/.and  1202.9 
the  decree  and  sale^  the  conveyance  of  lot  1.  to  Thomsony 
and  the  subsequent  proceedingSy  witnessed,  that  Thomson^ 
at  the  request  of  the  trustees  for  sale,  charged  all  the 
premises  comprised  in  lot  1.,  with  the  payment  of  the 
annual  sums,  amounting  to  20L  and  120^,  in  exoner- 
ation of  all  other  tenements,  &c.  liable  to  the  payment ; 
and  for  better  effectuating  such  charge^  Thomson  con- 
veyed to  HanrcU  and  JaneSf  their  heirs  and  assigns,  for 
ever,  a  dear  annuity,  or  yearly  rent^harge  of  1401.,  is- 
suing out  of  the  premises  comprised  in  lot  1«,  payable 
quarterly ;  the  first  payment  to  be  made  on  the  25th  of 
March  then  next,  with  a  power  of  distress,  on  non-pay- 
ment for  twenty  days  after  any  quarterly  day  of  payment, 
and  a  power  of  entry  and  perception  of  rents,  on  ncm- 
payment  during  thirty  days.  The  deed  contained  a  de- 
claration, that  the  rent-charge  of  \AOU  was  granted  upon 
trust,  in  case  the  several  parties  named  in  the  schedule 
(the  purchasers  at  the  sale),  or  any  of  them,  their^  or  any 
of  their  heirs  or  assigns,  or  any  persons  claiming  under 
or  in  trust  for  them,  or  any  other  persons  for  the  time 
being  entitled  to^  or  in  possession  of,  the  premises  com- 
prised  in  the  several  lots  mentioned  in  the  schedule  or 
any  part  thereof,  should,  at  any  time  thereafter,  be  com- 
pelled to  pay  and  satisfy  the  several  annuities  thereinbe- 
fore charged  exclusively  on  the  premises  out  of  which 
the  annuity  of  140/.  was  thereby  granted,  or  any  of  them, 
or  any  part  thereof  respectively,  or  any  arrears  thereof 
or  should  incur  or  sustain  any  costs,  charges,  damages, 
or  expenses,  on  account  thereof,  then,  from  time  to  time, 
as  the  same  should  happen,  upon  trust,  that  iTanro^  and 
Jonesy  or  the  survivor,  his  heirs  or  assigns,  should,  from 
time  to  time^  when  lawfully  required,  by  and  out  of  the 
yearly  rent-charge  thereby  granted,  by  raising  and  le- 
vjdng  the  same,  or  any  part  thereoi^  under  the  powers 
therein  contained,  or  by  such  other  means  as  to  them 

should 
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should  fleem  meet  (bat  not  until  such  notice  as  there-  1818. 
after  mentioned  should  have  been  given),  raise  and  levy 
all  and  every  such  sum  and  sums  of  money,  losses,  costs, 
damages,  and  expenses  whatsoever,  as  the  several  parties 
named  in  the  schedule,  or  any  of  them,  or  any  or  either 
of  their  heirs  or  assigns,  or  any  persons  claiming  under 
or  in  trust  for  tbem,  or  any  other  persons  for  the  time 
being  entitled  to,  or  in  possession  as  aforesaid,  should 
have  been  compelled  to  pay,  or  have  sustained  or  incur- 
red as  aforesaid ;  and  9U  costs  and  expenses  which  Han^ 
roit  and  Jones,  or  the  survivor  of  them,  or  the  heirs  or 
assigns  of  such  survivor,  should  have  incurred,  in  or 
about  levying  and  sati^ring  such  monies  as  aforesaid,  or 
otherwise  in  or  about  the  execution  of  the  trusts  of.  the 
deed,  and  pay  and  dispose  of  the  monies  so  levied  accord- 
ingly, so  as  well  and  eflFectually  in  all  things  to  indem- 
nify  the  parties  of  the  third  part,  their  heirs,  executors, 
8cc  and  all  persons  dahning  under  them  respectively,  or 
otherwise  as  aforesaid,  their  respective  lands  and  tene- 
ments, goods  and  chattels,  against  the  said  yearly  pay- 
ments of  20/,,  Sec*  respectively,  and  all  arrears  and 
future  payments  thereof,  and  all  contributions,  claims^ 
and  demands  whatsoeveron  account  thereof 

A  further  declaration  followed,  that  no  sums  of 
mcmey  should  be  raised  under  the  trusts,  unless  Hanrott 
and  Jones,  or  the  survivor  of  them,  his  heirs  or  assigns, 
should  have  previously  given  to  Thomson,  his  heirs,  ap- 
pointees, or  assigns,  one  calendar  month's  notice^  or 
more,  of  his  or  their  intention  to  raise  the  same^  and  of 
the  amount  to  be  raised ;  such  notice  to  be  in  writing, 
signed  by  Hanrott  and  Jones,  or  the  survivor  of  them, 
his  heirs  or  assigns,  and  delivered  to  Thomson,  his  heirs, 
&&,  or  left  at  his  or  their  usual  or  last  place  or  places 
of  abode;  and  that  Hanrott  and  Jones,  and  the  sur^ 
vivor,  &C.,  should  permit  the  persons  for  the  time  being 

Aa  S  beneficially 


Qh^¥4i^^ 


191^       b^Q^cUiUj  OPtitl^  ^  tbo  prepuses  Hf^r^y  ch^vgadt 

^itk  Uv9  r^f^t-cbarge,  to  retain  tbci  irfint-^hiurge  until  th9 

""^"^    tn«&t«  before  ^w^  should  ans«  pr  rM|ttiv«)  to  b»  per- 

Svii9W  S}riu«()»  w4  aUa  to  retaiu  Wf^  ?ecdve  tbe  mrplDs  of  the 
r^Kharg^  wbicb  t^9^d  remain,  w4  W{  ba  a|q>lied 
ii^  or  towards  the  ca^oQMtion  of  tba  trusts  b^fora  dactai^d. 
Tbo  de^  also  yiclifd^  a  separate  90Tf naa(  by  TSimih 
im  with  oacb  of  tha  par^w  oamfd  io  tba  acbtdukf  their 
b^r$,  axecrutonii  $;&,  and  wi(b  ^visr;  W^b  other  peifon 
for  the  tka^  beU^g  S9^itle^>  or  io  pow^w  as  a^re8aU}» 
t^B\  Thfmw^  hia  beii%  app<mtee9,  or  i)|i«^  sbonU* 
from  tiq^e  to  tme^  pay  imd  satisfy  tb^  a^varal  aimuHies 
of  ^02;^  8(c,>  vb«xi  they  should  become  d^^  and  efibf>- 
toally  iode^nify  the  several  parU^  Qamed  in  t)|^ 
sch^vd^  their  belr^  eii^ccutorsi^  S^c,  and  aU  pers^m 
claiiouig  ui)der^  or  in  trust  for  tbeo^  aqd  all  persons 
for  the.  time  being  eotitled^  or  w  pwesaiont  aa  bafofa* 
mentjio^edi  and  their  r^pecti?e  eslatea  aAd  cbati^  «pd 
especially  the  landa  purehased  by  them  ft  the  said  ie(e> 
against  all  the  annvities,  and  all  arr^rs  and  future  p^y- 
(nents  thereof^  and  against  all  actions^  suits»  cl«iPfl|  loa^ 
charges,  and  es^penses^  &c.»  by  reason  of  uoA-paytQj^ 
of  the  annuities,  pr  any  part  thereo^^  by  TiSowcw,  l^s 
heirs,  appointees,  or  assigns,  or  any  distress  or  other 
proceedings^  claim,  or  demand^  pi^  accpuut  pf  the 
same. 

Other  clauses  authorised  the  trustees  to  retain  their 
expenses  out  of  the  trust-money,  and  empowered  a  surviy- 
|ng  trustee  to  appoint  new  trustees. 

Mr.  Wetherettf  and  Mr.  ShqdweU^  for  the  fl^cep- 
tion.  (a) 

The  stipmlaliom  that  the  aoQeltieB  «<  are  in  future  to 

(a)  The  argument  and  judgment  on  the  first  application^  «r 

be 
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he  charged  ^ipon,  and  paid  \ry,  U19  pnrchgyyr  cf  lot  U  1SI% 
oiily»''  eulitles  die  purcbaAonr  of  the  odier  loU  to  «||  ab» 
solute  exenytion  from  tha  charge^  They  daioit  not  ia- 
d^BViity,  but  espneratioD*  For  thia  purpoi^  tbeveodon^ 
ac^bowidt  ifBoothecfloeanaofexooffratmewty  toob^- 
teio  a  private  act  of  parliaiaeot*  An  act  n||gbt  be  ob* 
teioed  for  esciingiiuhisg  the  aoQuUie«|  ia  cooaideratiQii 
of  ao  equivalent^  by  analogy  toactaauibofisiog  exobangaa 
by  ecxrlesiatfical  persoaa^  before  Lord  JBipemoafg  act  {a) 
diiyenged  with  the  occaaiooal  iolerpositioa  of  the  Uff^ft 
lature.  The  liabUity  to  a  rentFcbarge  ia  aa  obje^tioa  to 
the  title. 

Admittiiig  that  the  purchayjra  are  not  entitled  to  en-* 
Qoepition^  the  indemnity  provided  by  this  deed  ^  inade- 
qaate.  Aa  anonit^  of  amount  only  equal  to  the  origjuud 
aiwuitiiySfc  aiid  piqfable  to  trustescb^  affi>rd4  no  provisioa 
for  tha  eipenses  to  which  the  purchasers  may  be  sulgeGtedft 
by  the  nq;)ect  of  the  trustees  to  pay  the  aunu  as  they 
becoBi«  due :  nor  are  the  meaos  for  securing  pi^yment  ^ 
the  anaoity  adecjuate ;  a  power  of  entry,  fmd  distress 
and  peroeptioa  of  rents ;  a  term  should  have  beea  created*. 
ThoaoauiQ  beiiig,  limited  to  the  heirs  of  tbe  trustees  xsmj 
vest  ia  aa  in&at  A  covenant  is  not  a  sufficient  secor 
rity«  The  indemnity  to  the  pucchasers  is  limited  to  the 
caiaof  payment  by  compulsion;  and  th«t  covenant  for 
raisiag  ibe  costs  is  personal  onlyi,  and  viU  aoC  run  with 
thehind«  Bremter  y.  KiUhell.  {fi\ 

lAxm  Bctycnh,  Mr,  Bell^  and  Mr^  Hodgmj  for  tha 
rq^Ct* 

The  conditions  of  sale  rofiiw  the  fMdaaa  eaiy  lOi 

(a>  55  Geo.  5.  c«  147.  The  msjority  of  the  judges  ia  this 

(5)  1  SaOt.  i9a  5  M<si.  S6a  cste  atoem  ia  Bdve  ITetf  tfiat 
Comb.  466.  Cb.  Temp.  HoU,  1 75.    the  land  would  be  charged. 

f  X;si#  Affik  aasi »  AMI  170; 

A  a  4  charge 
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diarge  the  annnities  on  lot  U  not  to  eronente  ^hb 
remainder  of  the  estates.  The  particulars  gi^e  express 
notice  to  the  purchasers,  that  the  annual  sums  are  to  re- 
remain  as  subsisting  charges.  As  rent  charges^  if  the 
persons  entitled  to  them  released  a  part  of  the  lands,  the 
whole  would  be  extinguished ;  and  they  are  payable  to 
ecclesiastical  persons,  who  are  not  capable  of  executing  a 
valid  release^  and  for  extinguishing  whose  claims  no  act 
of  parliament  could,  consistently  with  the  orders  of  both 
Houses,  be  passed.  There  is  no  person  competent  to 
consent  to  such  an  act* 

The  purchasers  of  the  other  lots,  therefore^  can  daim 
only  an  indemni^  from  the  purchaser  of  lot  1.;  sudi  an 
indemnity  as  he  can  give  without  rendering  his  interest 
not  marketable.  His  covenant  operates  as  a  grant,  and 
charges  the  land,  in  equity  at  least ;  and  the  benefit  of  it, 
r^rding  something  issuing  out  of  the  lands  sold  to  the 
other  purchasers,  runs  with  their  estate.  Spenceii'%  case,  (a) 
The  amount  of  the  indemnifying  rent-charge  is  sufficient 
lot  1.,  the  largest  lot,  being  subject  to  contribute  its  pro- 
portion  of  the  original  rent-charges,  the  indemnity  must 
always  exceed  the  amount  of  the  damage.  It  is  die  duty 
of  the  parties  indemnified  to  keep  the  indemnity  in  con- 
stant operation;  they  have  no  title  to  be  protected 
against  the  consequences  of  their  own  neglect  The 
creation  of  a  term  of  years,  an  unusual  provision  in  deeds 
of  indemnity,  would  have  rendered  lot  1.  unmarketable. 
If  the  rent-charge  should  become  vested  in  the  infimt 
heir  of  a  trustee  (an  inconvenience  against  which  pro- 
vinon  is  made  by  the  power  for  appointing  new  trustees), 
his  gqardian  might  distrain.  . 

The  case  of  H(nf$  v.  Baily  (a),  is  distinguishable  firom 

{a)  5  Co.  1  s.  S56.2me&tioned \n  the Msftsr of 

t)  Sugden,  Law  of  Vendon,    theBoUs. 

the 
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the  preaeot;  the  natnre  of  die  title  there  exposed  the       1818. 
pnrchaMrtolHigstieD.  ^Z^,, 

V. 

The  M18TBB  if  the  Rolls.  ^*«^»* 

My  present  opinion  is,  that  the  purchasers  having 
bought  with  knowledge  that  all  the  estates  were  charged 
with  inalienable  annuities,  are  not  entitled  to  require  an 
exoneration  by  act  of  parliament      The  fiur  import  of 
the  eighth  condition  of  sale  is,  an  indemnity  inter  se^ 
not  as  against  the  owners  of  the  rent-charge,  who  were 
no  parties  to  the  transaction.    The  proper  exoneration 
is  exoneration  inter  se^  which  was  all  that  could  be  con- 
ndered  attainable^    There  is  no  agreement  that  a  new 
estate  shall  be  substituted  to  the  curate  and  hospital, 
instead  of  the  present  annuities.     The  purchasers  are 
informed,  that  there  is  a  charge  over  the  whole  estate  in 
&your  of  persons  incapable  of  alienating  it,  and  the  ex- 
press stipulation  is,  that  the  purchaser  of  lot  1.  shdl  pay 
the  whole.     The  nature  of  the  arrangement  is,  that  the 
charges  are  to  remain  as  affecting  the  whole  estate ;  but 
that  the  purchasers  of  all  the  other  lots  are  to  be  indem- 
nified by  the  purchaser  of  the  first  lot.     This  principle 
bdng  settled,  the  rest  is  mere  mechanism.    The  an- 
imtys  and  all  costs  and  expenses,  not  only  of  the 
trustees^  but  of  any  purchaser,  in  consequence  of  the 
ne^ect  of  T^iomson,  must  be  charged  on  lot  1.    The 
mdemnity  must  certainly  include  all  costs.     But  the 
Court  is  not  at  present  in  a  situation  to  pronounce 
an  order;  the  question  cannot  be  decided  in  the  ab- 
sence of  Thomson,     He  must  be  brought  before  tlie 
Court, 


1S19. 

A  petition  having  been  accordingly  presented  by     Mtirch  19. 
Schneiderf  praying  that   Thomson    might   be  ordered 
to  perform  the  eighth  condition  of  sale,  by  causing  the 

annual 


^ 
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18)9^       4Wu«I  p«i]^eatft  (P  be  ui  future  cbarg^d  upon  and  paid 
Ca%aj<ajqe    ^^'  ^^®  owners  of  lot  1.  only,  the  came  waa  agaia  laen^ 
p.  tioned, 

Mr.  WethereU  and  Mr.  Shadweli^  for  the  exceptions. 

The  vendora  ought  to  have  obtained  an  agt  of  par- 
liament for  ^3|Qneratiqg  the  estates  The  indemnity  ia 
insufficient;  providing  for  payment  of  the  annuities 
only,  and  not  of  costa ;  not  securing  a  succes^on  of  com* 
petent  trustees  and  not  creating  a  term  of  yesxsk 

Mr,  B^<m%  Mr.  Bdly  and  Mr.  Hoi^pm^  for  ^^ 
report,  reUed  on  the  opinion  of  tho  Court  on  the  formar 
arguoieot ;  and  insisted  that  the  creation  of  a  tero^  % 
chattel-interest,  to  secure  a  rent-cha,rge  in  fae,  vo«ld  be 
cpAtrar;  tQ  (Winciple* 

Mr.  Preston  tor  Thomson. 

The  deed  ia  prepared  on  the  modem  plan  of  craitiflj^ 
am  indeatmifying  reat^ahavge^  the  andent  eeuw  lo 
create  a  power  of  distress^  has  been  reBnqoMied  in  de^ 
fer^Dce  to  ibe  objeetioo^  that  a  pow^  of  dlstreM  soppoee* 
a  rem.  Tha^  wnoant,  equal  to  the  sDnnitle^  beeemaa  aft 
cfibctoal  fndemnily  i^alast  oosis,  by  the  d»e  paymMit  of 
%  pati  of  the  anmiities;  sbonM  a  sirfMequeait  noo^Mf-* 
meat  occm,  the  trustees  would  bo  avClKMrised  to  Mptf 
the  whole  arwar  of  the  indemoi^ring  rettKharge;  ami 
tbe  snrplns,  after  payment  of  the  an|ittkie%  would  b« 
applicable  in  diadMrgo  of  eeals.  Tke  crsatioa  of  a  tem 
wbich  would  render  the  estate  of  the  pureliafler  of  let  1. 
unsaleable,  cannot  be  required. 


March  «  The  Master  of  the  Rolls. 

Haning  ahreai^  eiq»raaed  i 


1^  vbick  i  ftili 
retaixi^ 


r«t^  that  it  wan  not  the  design  of  tbe  eighth  c«ndiUau       l^\% 
of  9fil^  tQ  impose  m  9blig^i\o^  eu  the  ^endwrt  Iq  the  ^ik»    n^T^^^^ 
t^i  contended  fcMr»  it  may  he  sati^actoiy  to  re-$tatfe^  the          n 
groimdt  of  that  opinioiu    The  siqgle  questioa  i9»  qu  tlnQ      ^*<W^ 
ogostniction  of  that  ccmditioa;  v^hether  it  waft  i^tenddi 
to  Wpos9  m  obUgatioa  of  exoneratuag  the  ^^ti^  not 
CQipprised  in  lot  1.  from  the  wiiviai  payioeotft  previoivdy 
charg^hle  on  them»  or  in  a  moce  limited  $eiise)  U^  (utch 
tf^Qt  th^  pu¥Pha»er%  of  thofte  estate  by  an  indemiuty 
bon\  the  pur<;h&s^  (xf  the  lirst  lot.    Th^  word^  ar^  qcvI 
6p  explicit  a%  to  exclude  douhti  but,  if  capable  of 
two  CQOi^ructioas,  the  lar^  coQ^truction  of  Gon\pfote 
exo^Qi^atiom  again^  the  persojis  entitled  to  the  annuities 
or  the  more  limited  construction  of  exoneration  to  one 
class  pf  puj^chasers  by  arrangement  itUer  scy  in  4etier- 
minipg  which  i»  the  right  construcUpn^  the  Court  mi^t 
^QQnid^r  the  iubject-matter^  and  the  pajrties.    Poes  th^ 
atipulatiop  refer  to  a  discharge  lyhich  COV^ld  hq  mado  by 
the  p^rsop9  stipulating^  or  to  a  discharge  in  which  the 
payees  of  tjhe  annuities  must  join  ?   On  the  latter  suppo- 
sition, the  ypndor^  trustees  for  the  purpose  of  sell- 
iii|^  volmitarily  imposed  on.  theins^lves  an  obligation 
which  would  have  the  effect  of  frustrating  the  wholQ 
sale*    The  persons  entitled  to  the  annuities  were  i)ot 
competent  to  consent  to  a  perpetual  exoneration  of  the 
estates^  on  any  terms,  however  beneficial ;  and  the  at- 
tempt to  procure  an  act  of  Parliament,  with  no  party  abl^ 
to  consent,  no  fund  to  provide  an  eq^uivalent,  or  to  de^ 
fray  the  expenses  of  the  act^^  would  have  been  exposed 
to  insuperable  impediments^    In  the  choice  of  a  con- 
strvctionj^  I  cannot  assume  that  the  vendors  gratui- 
tously involved  themselves  in  these  difficulties.     The 
terms  of  the  condition  suppose  the  continuance  of  a 
charge  which*  as  far  as  concerns  the  parties  entitled  to 
it,  affects  the  wholc^  estate,  but  against  which  the  pur- 
chaser of  one  part  is  to  exonerate  the  purchasers  of  the 

rest. 
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^1819.  rest  Such  an  exoneration  is  certainly  not  complete. 
Some  liability  still  remains ;  but  the  stipulation  is  ex- 
pressly confined  to  an  exoneration  which  might  be 
effected  by  conveyances  among  the  parties.  Such  seems 
the  reasonable  construction,  and  conformable  to  the 
practice  in  similar  cases.  When  an  estate  is  sold  sub- 
ject to  a  liability,  as  for  the  repairs  of  a  chancel*  the 
liability  is  firequently  transferred  to  one  lot ;  but  no  one 
ever  heard  of  an  act  of  Parliament  for  that  purpose. 
That  such  an  agreement  amounts  to  an  undertaking  to 
procure  an  act  of  Parliament,  is  a  proposition  that  re« 
quires  strong  authority,  in  opposition  to  frequent  prao* 
tice  and  the  constant  understanding  of  conveyancers. 

Of  the  two  constructions  of  which  the  words  are 'sus- 
ceptible, that  which  I  have  stated  seems  the  most  reason- 
able and  must  be  considered  as  sanctioned  by  practice ; 
and  is  such  as  will  finally,  in  substance,'  and  for  all  useful 
purposes,  though  not,  perhaps,  literally  for  all  purposes, 
constitute  an  indemnity,  and  provide  an  ample  fund  for 
immediate  repayment  of  whatever  the  parties  may  be 
called  on  to  pay.  The  purchasers  of  all  the  lots  but  the 
first,  are  substantially  exonerated,  and  the  words  of  the 
contract  are  satisfied. 

The  remaining  question,  which  the  prayer'of  this  peti- 
tion particularly  presents  to  the  consideration  of  the 
Court,  is,  admitting  that  indemnity  alone  was  intended, 
does  the  proposed  deed  accomplish  that  purpose  ?  llie 
purchasers  have  a  right  to  be  protected  to  the  full  extent 
to  which  protection  can  be  given,  by  an  arrangement  im- 
posing liability  on  one  lot  alone.  Schneider^s  situation  is 
extraordinary ;  he  was  no  party  to  the  reference  in  1816 
for  settling  the  deed  of  indemnity,  and  has  hitherto  had 
no  opportunity  of  suggesting  any  objection  to  its  provi- 
sions. Considering  that  the  deed  was  designed  to  secure 

his 
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Ids  estate  from  an  annual  payment  of  MO/.,  to  which  it 
Femains  liable^  it  is  certainly  reasonable  that  he  should 
have  an  opportunity  of  being  heard  upon  it,  before  the 
Master.  It  has,  however,  been  settled  in  his  absence ; 
and  the  present  question  is,  whether  it  Js  free  from  ob- 
jection. It  is  not  the  duty  of  the  Court  to  settle  the 
deed,  and,  for  that  purpose,  to  travel  through  every 
dause ;  but,  if  some  inaccuracies  appear,  and  means  of 
rendering  it  more  effectual  occur,  the  petitioner  is  en- 
titled to  be  heard  before  the  Master. 

Some  of  the  objections  which  have  been  alleged  are 
not  of  much  weight ;  as,  that  a  term  of  years  should  be 
created  instead  of  a  rent-charge  in  fee :  the  contrary  would 
have  afforded  a  stronger  objection,  namely,  an  indemnity 
limited  to  a  number  of  years.     It  is  clear  that  a  right  of  Right  of  en- 
entry  and  distress,  to  reimburse  to  the  purchasers  the  an-  ^^tbout 
unity  paid,  and  the  costs  incurred  by  them,  might  be  any  estate  in 
granted,  without  the  creation  of  any  estate  in  the  lands  ^hicb  tbedi*- 
on  which  the  distress  was  to  be  exercised ;  as  in  the  case,  *"••  !*^  ^ 
somewhat  resembling  the  present,  stated  from  Moore^  in 
6  Viner^  S9S.pL  11.  (a):  but  here  is  a  perpetual  rent-> 
charge  in  fee,  with  power  of  entry^and distress,  and  percep- 
tion of  rent,  till  the  arrears  are  paid.  A  stronger  objection, 
and  not  entirely  removed,  is,  that  a  rent-chai^  merely 
co-extensive  in  amount  with  the  priginal  annuities,  is  not 
sufficient.    Under  the  terms  of  this  deed,  the  purcha- 
se of  the  rest  of  the  estates  are  not  to  call  on  the  owner 
of  lot  1.,  until  they  have  been  compelled  to  make  pay- 
ment ;  bnt  all  resistance  to  the  demands  of  the  owners  of 
the  original  rent-charges,  every  distress  and  litigation, 
must  be  attended  with  expense ;  on  the  death  of  the  two 
persons  appointed  trustees,  an  expense  may  be  incurred 

(a)  JUen  v»  OfVen,  Moor.  1 79.    /I'^fM,  pi.  1 .     Vamer  v.  Jefery^ 
IS5,;  and  see  Bro»  Ahr.  DU*    anic  p.  874. 

in 
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in  tto^rtaining  their  k«n  It  is  difficult  to  muntdn  thai 
by  providing  to  the  extent  of  the  rent-^argei^  sufflciettt 
provision  is  made  for  costs  and  expenses*  All  charges  am 
to  be  paid  from  14M.  a«year :  that  can  hardly  be  coo* 
stdered  an  adequate  security*  What  objection  is  thsr» 
to  give  a  right  of  distress  for  that  sum,  and  so  mudi 
more  as  may  be  necessary  to  provide  for  all  expenses? 
That  seems  requisite  to  complete  indemnity* 

It  is  suggested  that  soine  part  of  the  original  retii* 
charges  has  been  already  paid,  and  that  the  indemnifying 
rent*-charge  is  therefor^  an  accumulating  fond  i  that  is 
for  the  consideration  of  the  Master^  id  deterfhining  wbe-> 
ther  an  addition  should  be  made»  either  in  the  phrase^ 
or  in  the  amount,  for  securing  a  complete  indemoitjr 
against  every  liability  to  which  neglect  or  resistance  may 
give  occasion  in  any  future  time*  The  number  of  the 
trustees  is  also  a  subject  of  doubt«  Before  any  steps  are 
taken  for  the  indemnity  of  the  purchasers,  notice  is  to  be 
given  by  the  trustees,  or  their  heirs,  to  the  owdef  of  lot 
1* ;  if  they  are  absent  from  the  kingdom,  or  if  any  diffi^ 
culty  arises  in  determining  who  is  heir,  or  if  the  h^ir  is 
an  infant,  what  remedy  have  the  purchasers  ?  A  better 
provision  should  be  made  for  the  nomination  of  trustees, 
with  the  concurrence  of  the  persons  interested  in  the 
trusts 

Some  of  these  inconveniences  may  be  removed  by  in* 
creasing  the  number  of  trustees,  and  authorising  the  pdiw 
chaser  called  on  for  payment,  to  give  notice,  instead  of 
the  trustees ;  and  rendering  it  imperative  on  the  trustees 
immediately  to  levy  the  amount  stated  in  the  notice.  It 
will  deserve  consideration,  also,  whether  the  deed  of  in- 
demnity should  not  be  in  some  way  notified  to  all  future 
purchasers  of  lot  2.^  as  by  an  indorsement  on  the  pur- 
chase 


CASES  IK  CHANCERY.  SS9 

«lhaM  deed  i  and  whether  the  purehftsen  of  the  rest  of       1819. 

the  estates  shoQld  not  have  copies  of  it,  in  order  to  know  ^"T^^T^ 
to  whom  they  must  resort  for  indemnity.  «. 


SrtoM* 


I  do  not  say  what  weight  is  in  these  observations;  still 
less  that  these  are  the  only  observations  to  be  made. 
Hie  deed  seems  extremely  well  framed,  but  may  admit 
some  improvement  to  render  it  a  better  security  for  the 
petitioner,  who  was  not  present  when  it  was  discussed 
before  the  Master. 

I  thinks  therefore,  that  the  eighth  condition  of  sale 
ought  to  receive  the  limited  construction  which  I  have 
stated;  but  in  carrying  it  into  execution,  the  Court 
is  bound  to  secure  to  the  purchasers  every  possible  in- 
demnity. The  deed  should  be  again  submitted  to  the 
Master,  that  the  petitioner  may  have  an  opportunity  of 
specifying  what  alteration  he  proposes. 

**  His  Honor  doth  order,  that  the  exception  taken 
by  the  said  J.  H.  P.  Schneider  to  the  Master's  report, 
dated  the  7th  day  of  ilfoy,  1817,  so  far  as  relates  to  the 
tide  of  the  premises  purchased  by  him,  be  overruled. 
And  it  is  ordered,  that  it  be  referred  back  to  the  said  Mas- 
ter, Sir  John  Simeon^  Bart,  to  review  his  report  dated 
the  Sd  oiMarchj  18179  as  to  approving  of  the  deed  of 
indemnity  in  the  petition  mentioned.  And  it  is  ordered, 
that  the  said  Master  do  revise,  and  if  he  shall  judge  ne- 
cessary, ^Iter^  the  said  deeds  in  such  manner  as  the  said 
Master  may  think  proper.  And  it  is  ordered,  that  the 
said  P.  Thomson  do  perform  the  eighth  condition  of  sale 
in  the  petition  mentioned,  for  causing  the  annual  payments 
in  the  petition  mentioned,  to  be  charged  upon,  and  paid 
by,  the  owners  of  lot  1.  only,  by  executing  such  deed  of 
indenmity,  when  so  revised  or  altered,  or  as  finally  settled 

by 
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1819.        oy  the  said  Master,  as  he  shall  direct     And  any  of  the 
parties  are  to  be  at  liberty  to  apply  to  this  Court  as 

R%.  Lib.  A.  1818.  foL  1896. 
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V.  there  shall  be  occasion." 

Stbooi. 


April  7. 
June  ^5,  27. 

Equitable 
mortgages  of 
a  bankrupt's 
estate  are  not 
comprehended 
witbm  the  ge- 
neral order  of 
the  8th  of 
Marck^  1794. 
On  the  peti- 
tion of  an 
equitable 
mortgagee, 
the  Court  may, 
in  the  first 
instance,  de- 
dde  the  vali- 
dit]r  of  his 
claim,  and 
that  decision 
is  conclusive 
on  the  com- 
missioners. 


Exparie  JENNINGS  in  re  DAWSON. 

rriHE  petition  stated,  that  after  the  order  pronounced 
"*■  by  the  Vice-Chancellor  on  the  former  petition  (a), 
a  qui  tatn  action  was  brought  by  one  of  the  assignees 
against  the  petitioner,  to  recover  penalties  for  the  usury 
alleged  to  have  been  committed  in  the  transactions  in 
which  the  petitioner's  debt  originated;  and  the  Plain- 
tiff having  been  nonsuited,  the  petitioner  obtained 
judgment;  and  that  the  petitioner,  attending  before  the 
commissioners  to  prove  his  debt,  desiring  to  waive  all 
claim  to  the  renewed  lease,  and  the  counsel  for  the  as- 
signees proposing  to  examine  the  petitioner  touching 
the  alleged  usury,  on  his  objecting,  a  difierence  of  opi- 
nion arose  among  the  commissioners,  whether  they  were 
at  liberty  to  enter  upon  such  examination.  Tiie  peti- 
tion prayed  an  order  on  the  commissioners  to  permit 
the  petitioner  to  prove  his  debt  ofi,  5000/.,  and  interest, 
and  that  he  might  be  ordered  to  receive  dividends  thereon 
pari  passu  with  the  other  creditoi*s  under  the  commission, 
the  petitioner  waiving,  for  the  benefit  of  the  bankrupt's 
estate,  all  claim  to  the  renewed  lease ;  and  that  the  ex- 
pense attending  the  several  meetings  before  the  commis- 
sioners, and  of  the  petition,  might  be  paid  by  the  assignees 
out  of  the  bankrupt's  estate;  and  that  a  public  meeting 


(a)  1  Madd.  9$l. 


mi^t 
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might  be  forthwith    called  by  the    assignees   at  the        1818. 
.eicpense  of  the  bankrupt's  estate}  for  the  proof  of  the     ^/^^  '    '' 
petitioner's  debt.  '       .    j^yviv^s. 

Sir  Samuel  Romilly  and  Mr.  CuUen^  for  the  petition, 
insisted,  that  the  Vrce-Chancellor  having  declared  the 
petitioner  entitled  to  the  benefit  of  the  mortgage,  the 
oommissioners  were  not  at  liberty  to  receive  objections 
to  hb  proof;  that  the  great  seal  has  an  original  jurisdic- 
tion to  decide  on  the  validity  of  debts  claimed  under  a 
commission  of  bankrupt ;  and  that,  after  an  order  had 
been  pronounced,  it  was  too  late  to  allege  a  defect  of 
jurisdiction.  They  referred  to  stat.  34  and  35  HetL  8. 
c.  4.  never  expressly  repealed,  and  to  stat.  21  Jac.  1. 
c  19.  f»  9,  as  conferring  on  the  commissioners  powers 
whidi  must  have  been  previously  exercised  by  the  great 
seal. 

Mr.  Hatij  and  Mr.  MofiiagUf  against  the  petition, 
contended,  that  the  commissioners  possessed  exclusive 
original  jurisdiction  on  the  question  of  proo^  and  that 
the  great  seal  could  not  receive  a  petition  for  impeaching 
or  estabKdiing  a  debt,  except  on  appeal  from  a  previous 
judgment  of  the  commissioners.  They  cited  Ex  parte 
ISng(^a\  Ex  parte  Roscoe  (6),  Anon.  30  Apr.  28  Car.  2.(r) 
(the  first  case  in  which  the  Lord  Chancellor  assumed 
an  appdlate  jurisdiction  on  questions  of  proof  of  debts), 
Ex  parte  Wright  (d),  Exparte  de  TasteU  {e\  Ex  parte 
Wilson  (/),  Exparte  Schmaling  (g),  Exparte  Moody  (A) 
(a  case  in  which  the  question  was,  not  whether  the  debt 
was  provftble,  but  who  should  prove). 

(a)  n  r«.417.  W  1  Vet.iBea.^Q. 

{h)  a  RotCy  545.  (/)  I  Cox.  508.. 

\e)  1  Ca,  Ml  Cha.  275.  \g)  1  Bueh  9.?. 

(<0  «  Vn.jun.  41.  \h)  S  Ro»e,  415. 

VouU.  Bb  The 
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1818.  .     '    77/er  Lord  Chancellor. 

JSxfH^He  Prior  to  Lord  RossIyn*s  order  (a),  the  course,  with 

legal  mortgages,  was  the  same  which  is  now  observed  witli 
equitable  mortgages ;  each  person  claiming  as  mort- 
gagee applied,  in  the  first  instance,  to  the  great  seal. 
Every  objection  to  the  mortgage  was  open  to  those  who 
thought  proper  to  oppose  a  petition  of  that  kind;  and  if 
it  appeared  that  the  consideration  of  the  deed  was 
usurious,  the  Lord  Chancellor  must  have  dismissed  the 
petition,  declaring,  that  the  party  could  not  claim  as  a 
creditor  under  the  deed.  The  necessity  of  coming  to 
the  great  seal,  in  the  first  instance,  arose  out  of  the  na- 
ture of  the  transaction;  for  if  the  mortgagee  went,  in  the 
first  instance,  before  the  commissioners,  they  might  in- 
deed take  an  account  of  what  was  due,  but  could  make 
no  arrangement  for  payment  by  sale  of  the  estate.  The 
great  seal  seems  not  to  have  originally  entrusted  the 
commissioners  with  transactions  of  that  kind.  The 
course  was  so  constant  of  an  application  here^  and  a  re- 
ference to  the  commissioners,  that  Lord  Rosslyi  thought 
himself  authorised  to  pronounce  a  general  order,  which, 
of  necessity,  imposed  on  the  commissioners  the  duty  of 
examining  questions  which  had  been  formerly  examined 
by  the  great  seal  Lord  Rosslyn  did  not  include^  in  that 
order,  equitable  mortgages  (&) ;  they  are  objects  of  more 
difficult  consideration.  The  question,  whether  a  writing 
or  agreement  operates  as  a  mortgage,  is  not  so  easy  as, 
whether  a  mortgage-deed  is  a  mortgage.  But,  as  before 
that  order,  the  claim  of  a  legal  mortgagee  might  have 
been  opposed,  on  the  ground  that  the  consideration  was 
usurious,  and  the  deed  therefore  a  nullity;  so,  on  the 
petition  of  parties  claiming  as  equitable  mortgagees,  not 
having  the  benefit  of  that  order,  it  tnay  be  objected,  that 

(a)  Moivh  8th,  1794.    4  Bro,        (5)  Ex  parte  Payler,  \€  Vet. 
aC.SiS,  434. 

the 
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Uie  cobsideradon.  WAS  usurious,  and  the  Court  is  com-  1818. 
petent  to  decide  that  question ;  and  semng  a  clear  case  ^«  "  \  ' 
of  vicious  consideration,  is  bound  to  negative  the  cUim ;  Jbhhxngs^ 
with  the  power,  in  doubtful  cases,  of  directing  an  issue,' 
or,  by  special  order,  delegating  the  inquiry  to  the  com- 
missioners. Should  the  Court  erroneously  decide  in 
iavour  of  the  mortgage,  the  error  may  bb  rectified  on  re-f 
hearing ;  but  I  have  no  notion  that  thel  jurisdiction  can 
be  questioned.  If,  in  the  first  instance,; the  parties  meet 
before  the  Court,  on  the  agitation,  and  for  the  decision,' 
of  a  question  involving  the  validity  or  nujlity  of  the  mort* 
gage,  the  commissioners  have  nothing  to  do  with  that 
question,  except  by  speciar  order.  W|ien  the  parties 
come -here,  stating,  in  answer  to  a  petition  to  go  before 
the  commissioners  to  have  an  estate  subject  to  an  eqtti-< 
table  mortgage  sold,  that  not  mercjy  oji  the  true  con- 
struction, it  is  not  an  equitable  mortgage,  but  that  the 
consideration  is  not  good,  and  the  Coiirt  decides  that 
question,  the  commissioners  are  bound  hy  the  decision. 
That  is  all  that  I  mean  to  decide.  Primd/acicj  if  a  deed 
of  mortgage,  for  a  sum  ascertained,  is  produced,  the 
Court  takes  that  sum  to  be  due ;  if,  before  tlie  general 
order  an  objection,  that  the  consideration  was  usurious 
had  been  made  to  the  petition  of  a  legal  mortgagee,  and 
the  Court  had  sustained  the  objection,  the  petition 
must  have  been  dismissed :  and  an  order  on  the  petition 
of  an  equitable  mortgagee  has  the  same  effect  as  an  order 
on  the  petition  of  a  legal  mortgagee  before  the  general 
order. 

The  order  of  the  Vice-Chancellor  having  decided  that 
the  debt  is  not  usurious,  the  commissioners  cannot  agi- 
tate that  question ;  if  the  parties  are  dissatisfied  wjth  the 
decision,  their  course  is  to  present  a  petition  to  displace 
that  order. 


Jidff 
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1818.  Jtily  69 1 8 1 8  .<<  I  do  order,  that  the  saidcommissioners, 

^^'  ^  or  the  major  part  of  thena,  do  permit  the  petitioner  to 
JiKMNUf«f.  prove  his  said  dd>t  of  5000^.  and  interest,  under  the  com-* 
mission  issued  against  the  said  W.^  Dawsoth  And  ihat  the 
petitioner  be  paid  dividends  thereon^jaort  jomissk  witli  the 
other  creditoars  seekii^  relief  under  the  said  commissioDt 
the  petitioner  hereby  waiving,  for  the  benefit  pf  the  said 
bankrupt's  estate^  all  claim  to  the  said  .renew.ed  lease. 
And  I  do  order,  that  the  costs  attending  the  said  several 
meetings,  before  the  said  .commissioners,  the  costs  of 
the  meeting  of  the  said  commissioners  for  the  proof,  of 
the  debt  directed  by  this,  my  order,  together  with  the 
costs  of,  and  occasioned  by,  the  present  application  to 
me,  be  paid  and  borne  out  of  the  estate  and  effects  of  the 
said  bankrupt:  such  costs  to  be  settled  by  the  said  commis- 
sioners, in  case  the  parties  di£Ssr  abput  the  same/'  Or- 
ders in  Bankruptcy,  Lib.  149.  p.  1 S —22.  . 
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NICLOSON  V.  WORDSWORTH. 


npHE  bm,  filed  on  the  25th   oi  June  1817,  stated,  Billbyaven- 
■*•  that  in  Deceinber  1816,  the  Defendants  Christophei^  fie  perform- " 
Worimmrth  and  William  JVordsworthy  caused  to  be  adver-  ance,  insisting 
tised  for  sale  by  auction,  two  closes  of  ireehold  land,  which,  dors  could  not 
in  the  particulars  of  sale,  were  described  to  be  part  of  "t^e^jy^^g*^ 
the  estate  of  Richard  Wordsnaorthj  deceased,  and  to  be  with  costs, 
offered  to  sale  by  C.  Wordsworth  and  W.  Wordsworth,  as  fSmerby* 
devisees  in  trust  named  in  the  will  of  JB.  Wordsrjoorth,  who  trustee,  and  of 
were  thereby  directed  and  empowered  to  sell  the  same ;  mtent  to 
that  one  of  the  conditions  of  sale  purported,  that  the  disclaim, 
highest  bidder  being  the  purchaser  should  be  let  into 
possession  on  the  25th  of  March  then  next;  and  another, 
that  he  should  pay  a  deposit  of  10  per  cent.,  which  should 
be  forfeited  if  he  did  not  perform  the  conditions  of  sale; 
that  the  Plaintiff  was  declared  the  purchaser,  and  signed 
Vot.  II.  C  c  the 
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the  following  memorandnm :  —  "  Be  it  remembered,  that 
the  above-mentioned  premises  comprised  in  the  above- 
V,  mentioned  two  lots^  were^  this  day,  struck  o£P  and  sold 

WoBDswoBTH  ^^  j^^^  Niclosou  of  if-c.,  the  highest  bidder,  at  the  price 
or  sum  of  305/.;  and  the  said  J.  Ificloson  doth  hereby 
promise  and  agree  to  perform  the  conditions  above  con- 
tained on  the  part  pf  the  purchaser ;  and  the  said  JV. 
Wordsnwrth^  on  behalf  of  himself,  and  the  said  C.  Words-- 
worthy  hereby  agrees  to  perform  the  conditions  on  the 
part  of  the  vendors,  as  witness  Sfd*    That  the  Plaintiff 
paid  SO/.  105.  as  a  deposit,  and  was  let  into  and  still  re- 
tained possession  of  the  premises,  and  bad,  on  the  faith 
of  the  agreement,  expended  considerable  sums  of  money 
in  draining  the  lands,  and  otherwise  in  the  improvement 
thereof;  that  Charles  Wordsworth  and   W.  Wordsworth 
having  delivered  an  abstract  of  the  title  to  the  premises, 
the  counsel  of  the  Plaintiff  advised,  that  they  could  not 
alone  convey  the  premises,  or  give  a  discharge  or  ac- 
quittance for  the  purchase-money,  and  that  the  Plaintiff 
would  be  bound  to  see  to  the  application  of  the  purchase- 
money  to  the  purposes  and  upon  the  trusts  of  the  will  of 
R.  Wordsworth^  from  whom   C.   Wordsworth  and    W. 
Wordsworth  derived  their  title,  unless  the  contract  was 
carried  into  execution  under  the  direction  of  the  Court ; 
that  the  Plaintiff  was  willing  to  execute  the  contract,  and 
had  requested  C»  Wordsworth  and   W.  Wordsworth  to 
procure  all  proper  parties  to  join  in  the  conveyance  and 
receipt;  and  that  C  Wordsworth^  and   W.  Wordsworth^ 
and  Thomas  Hutton^  a  third  Defendant,  had  caused  an 
action  of  ejectment  to  be  brought  ^against  the  Plaintiff 
to  recover  possession  of  the  premises. 

The  bill,  charging  that  T.  HuUon  was  a  trustee  only 
of  the  premises,  and  suffered  his  name  to  be  used  in  the 
action  at  the  instance  of  the  other  Defendants,  prayed 
thi$  specific  performfuice  of  tb^  iigreemen^  and  that  ih» 

D^endaots 
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Defendants  might  be  decreed  to  make  and  execute,  and     .  1818. 
procure  to  be  made  and  executed  to  the  PlamtifF,  a  good     'j.    ^    '^ 
and  sufficient  conveyance  of  the  premises,  with  a  good  v. 

tide,  and  make,  and  procure  to  be  made,  to  the  Plaintiff,  ^^oRDs^^^a^H 
a  sufficient  discharge  of  the  purchase-money,  or  that 
such  purchase-money  might  be  paid  into  the  bank  in  the 
name  and  with  the  privity  of  the  accountant-general ;  the 
Plaintiff  offering  to  perform  the  agreement  on  his  part, 
and  to  pay  the  remainder  of  the  purchase-money,  on 
having  the  premises  duly  conveyed  to  him  with  a  good 
tide.  The  bill  also  prayed  an  injunction  against  pro« 
ceeding  in  the  action  of  ejectment. 

The  answer  of  the  Defendants  stated  the  will  of 
Riekard  Wordsworth^  dated  the  6th  of  May  1816,  de-^ 
vising  the  premises  to  the  Defendants  and  their  heirs,  in 
trust  to  sell,  and  apply  the  money  produced  by  such  sale 
in  aid  of  the  personal  estate,  towards  payment  of  his 
debts,  fimeral  expenses,  and  certain  legacies,  with  a  de- 
claration, that  the  receipts,  in  writing,  of  his  trustee  or 
trustees  for  the  time  being,  should  be  b  good  discharge 
to  the  purchaser  of  the  premises,  and  that  it  should  be 
lawful  for  the  trustee  or  trustees  for  the  time  being,  by  any 
writing  or  writings,  to  appoint  a  new  trustee  or  trustees, 
m  lieu  of  ftny  trustee  or  trustees  who  should  die,  or  de- 
sire to  be  discharged,  or  reftise,  or  decline^  or  become 
incapable,  to  act,  and  appointing  the  Defendants  his  exe- 
cutors, and  Jane  Wordsworth^  widow,  his  executrix ;  that 
Jane  Wordsworth,  and  the  Defendants  C.  Wordsworth  and 
W.  Wordsworth,  alone  proved  the  will ;  but  that  the  De- 
fendant Hutton  renounced  probate,  and  dediued  to  act 
in  the  trusts  of  the  will,  and  executed  an  indenture  of 
release,  bearing  date  the  2Sd  of  December  1816,  and 
made  between  Hutton  and  €,  Wordsxnortht  whereby  Hut- 
ton  bargained,  sold,  released,  quitted  claim,  and  con- 
veyed to  C  Wordsworth  and  W.  Wordsworth^  their  heirs 
C  c  2  and 
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and  assignsi  all  and  singular,  the  lands,  tenements,  and 
real  estate  of  E.  Worckworth.  The  answer  admitted  the 
sale  as  stated  in  the  bill,  and  submitted  that  C  Words- 
WoaDswoBM  ^^^4  ^j  jy  jfTardsworth  could  alone  make  an  effectual 
conveyance,  and  give  to  the  Plaintiff  a  sufBcient  dis- 
charge of  the  purchase-money  of  the  premises. 

The  common  injunction  having  been  obtained  for 
want  of  an  answer,  and  the  common  order  nisi  for 
dissolving  it  after  answer,  on  this  day  cause  was  shown 
by 

Sir  Samuel  BomiUy  and  Mr.  RoupeUj  for  the  Plaintifil 

The  release  executed  by  the  Defendant  HuUon  was 
an  acceptance  of  the  estate  devised  to  him,  and  he  is 
therefore  a  necessary  party  to  the  conveyance.  The 
deed  admits,  that  an  estate  vested  in  him ;  of  that  estate 
he  is  trustee ;  and  it  is  not  competent  to  him,  after  he 
has  assumed  that  character,  to  renounce  it  without  per- 
formance of  its  duties :  for  this  reason  the  release  can- 
not operate  as  a  disclaimer.     Cretoe  v.  Dicken.  (a) 

, '  Mr.  Sett  and  Mr.  ShadweU^  fpr  the  Defendants,  in- 
sisted, that,  in  a  court  of  equity,  at  least,  the  intention  of 
the  parties  determined  the  effect  of  the  instrument,  and 
a  release,  with  the  purpose  of  disclaiming^  would  be 
equivalent  to  a  disclaimer. 

.    The  Lord  Chancellor. 

The  question  comes  before  the  Court  in  a  singular 
shape.  I  understand  that  Hutton  was  not  a  party  to  the 
contract;  the  Plaintiff  therefore  cannot  insist  on  his 
being  a  party  to  the  conveyance.     If  the  suit  had  been 

.     (dQ  4  Fm.  97. 

ififftituted 
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instituted  by  the  Defendants  against  the  Plainti£^  the  1818. 
Court  must  have  decided  the  question,  whether  the  jjJcLoioir 
Defendants  could  make  a  good  title ;  but,  is  the  form  of 
the  record  such  that  any  judgment  can  now  be  pro- 
nounced ?  The  Plaintiff  has  filed  the  bill  for  specific 
performance ;  himself  insisting  that  his  vendors  cannot 
make  a  good  title*  I  can  say  only,  that  if  he  does  not 
choose  to  take  the  title  which  they  can  give,  he  can  have 
no  decree.  To  raise  the  question  properly  on  the 
record,  the  Defendants  should  have  been  Plaintiffi. 
The  injunction  must  of  necessity  be  dissolved  if  the 
Plaintiff  will  not  accept  the  title  of  the  Defendants. 
When,  on  a  bill  by  a  vendee,  for  specific  performance^ 
it  appears  that  the  Defendants  cannot  make  a  good 
tide,  there  is  no  ferther  question  in  the  cause,  than  who 
15  to  pay  the  costs.  If  die  Plaintiff  insists  that  the  tide 
is  not  good,  he  cannot  resist  the  ejectment  of  those  who 
were  previously  in  possession  of  the  land.  Rejecting 
the  tide,  he  must  relinquish  possession. 

The  question  is  curious  as  a  point  in  conveyancing. 
It  seems  to  have  been  taken  for  law,  fi>om  an  older 
period  than  the  date  of  Creooe  v.  DkJcen  (a),  and  sanc« 
tioned  by  Lord  Hale  (ft),  that  if  an  estate  is  conveyed 
to  two  persons  in  trust,  and  one  will  not  act  as  trustee, 
die  estate  vests  in  the  other.  If,  therefore,  the  party 
executes  a  simple  instrument,  and,  under  his  hand  and 
seal,  declares  that  he  disclaims,  that  is,  dissents  fi^m 

(a)  4  Vei.  97.  Vetitrii,  "«  (7.  is  a  good  lenor,  for 

{b)  Smith  ▼.   Wheeler,  1  Vent,  the  other  tnittee'f  disagreement 

1S8.  8  Kedie,  778.    S.  M.  being  makes  the  estate  wholly  his." 

possessed  of  a  term  of  years,  as-  (l  VeiA.  iso.)  And  by  JM/e  in 

signed  it  on  certain  trusts,  to  B,  these  words;    ^  The  assignment 

k  C,  of  whom  B.  dissented ;  the  being  of  a  chattel  is  in  both  the 

Plaintiff  claiming  under  a  demise  assignees,  till  th^  disagreement  of 

by  C,  recovered.    The  dictum  of  ^.,  and  then  is  wholly  in  C" 

Lofd  UiAe  is  thus  reported  by  8  KA.  774. 

Cc  S 
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1818.       being  a  trustee,  the  &ct  must  be  tfJcen  to  be,  that  he  is 

L    '   ^     no  trustee;   but  in  Crewe  v,  Dicken  the  difficulty  oc* 

V.  Gurredj  that  instead  of  doing  this,  the  party  conveyed 

WoBBswoBTH  i^j^  ^^^  ^  ^^  ^^jj^j.  trustees,.     Lord  Loughborough 

thought  that  that  was  different  frdm  a  mere  disclaiiaer, 
because  he  could  not  execute  a  release  without  having 
assented  to  the  conveyance  to  Himself  In  that  case 
there  were  also  specialties ;  the  individuals  were  parti- 
cularly  described,  and  the  directions  for  the  form  of  the 
receipt  were  such  as  made  it  impossible  that  a  proper 
receipt  could  be  given,  unless  the  trustee,  who  had  dis- 
claimed, joined^  If  the  essence  of  the  act  is  disclaimer^ 
and  if.the  point  were  res  integra^  I  should  be  inclined  to 
say,  that  if  the  mere  fact  of  disclaimer  is  to  remove  all 
difficulties,  and  vest  the  estate  in  the  other  trustees,  a 
party  who  releases  and  thereby  declares  that  be  will  not 
take  as  trustee,  gives  the  best  evidence  that  he  will  not 
take  as  trustee.  The  answer,  that  the  release  amounts 
to  more  than  a  disclaimer,  is  much  more  technical  than 
any  reasoning  that  deserves  to  prevail  in  a  court  of 
equity.  If  the  contract  .were  mine,  and  I  approved  the 
bargain,  I  should  abide  by  it ;  but  that  opinion  will  not 
assist  the  party. 


June  25.  1^^  Lord  Chanceixor. 

Either  the  Plaintiff  must  take  such  title  as  the  parties 
with  whom  he  has  contracted  can  give  him,  or  he  cannot 
have  a  conveyance.  If  the  vendors  had  been  Plaintifis, 
the  Court  must  have  determined  whether  the  title  was 
good ;  here  the  purchaser  claims  specific  performance, 
at  the  same  time  insisting  that  his  vendors  cannot  make 
a  good  title.  If  I  could  have  considered  this  deed  as  a 
niere  deed  of  disclaimer,  then,  on  the  authority  of  Lord 

Hale, 
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Hdk  (a),  and  subsequent  oasesi  though  I  do  not  under*        1818. 

stiind  the  principle,  I  might  have  held  that  the  two  other     ^    '   -' 

trustees  could  make  a  good  title ;  but  a  release^  referring  v. 

to  an  interest  which  the  releasor  supposes  to  be  in  him^  Wobbswoitk 

introduces  the  doubt  in  Crewe  t.  Dieken.    The  question 

i%  whethei*  the  three  parties  must  join  in  the  conveyance 

and  receipt?    A  release  is  the  instrument  of  a  person 

who  thinks  that  he  has  soiiiething  to  part  with ;  it  is  not 

a  mere  dissent  or  refusal  to  concur.     I  argued  the  case 

of  Crewe  ys  Dicken  on  various  grounds  ^  and  I  reooUect 

that  the  words  rellitive  to  the  receipt  were  very  speciaL 

The  more  one  examines  the  distinction  between  dis« 
claimer  and  release,  the  less  one  sees  the  worth  of 
it.    In  tills  will  the  testator  declares  that  the  receipt 
of  the  trustee  or  trustees  for  the  time  being,  shall  be 
a  sufficient  discharge ;   but  the   shape  of  tlie  record 
is  such  that  I  cannot  decide  the  question.     My  opinion 
is^  that  if  a  person,  who  is  appointed  co-trustee  by  any 
instrument,  executes  no  other  act  than  a  conveyance  to 
his  CO -trustees,  where  the  meaning  and  intent  of  that 
conveyance  is  disclaimer,  the  distinction  is  not  sufficiently 
broad  for  the  Court  to  act  upon.     What  is  the  thing 
called  a  disclaimer  ?     I  have  seen  some  prepared  by  the 
ablest  conveyancers  in  a  form  like  this :  ^^  I  hereby  de- 
dare  that  I  have  disagreed,  and  hereby  disagree,  S^c^ 
and  hereby  disclaim,  4*^."     What  is  the  effect  of  that  ? 
That  is  sufficient   I  can  find  no  case  which  has  decided, 
nor  can  I  see  any  reasons  for  deciding,  that  where  the 
intent  of  the  release  is  disclaimer,  the  inference  that  the 
releasor  has  accepted  the  estate  shall  prevent  the  efiTect  of 
it     The  decree  in  CreiX)e  v.  Dicken  did  not  proceed  on 
that  point  only:  the  words  describing  the  persons  by 
whom  the  receipt  was  to  be  given  were  Vdry  special ;  in 
that  case^  if  two  out  of  the  three  trustees  had  died,  the 
third  bitting  pHreviously  released  to  them^  beyond  doubt 
(fl)  AntCf  p:  369.  n« 

C  c  4?  that. 
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1818*  that  surviyor  must,  under  the  words,  have  given  the 
receipt,  though  he  did  not  continue  trustee.  I  think 
there  is  no  case  in  which  judgment  has  been  pronounced 
WoBDswoBTH  ^^  Q^^  distinOion  between  a  disclaimer  and  a  release^  and 
that  where  the  intention  is  disclaimer  there  ought  to  be 
no  distinction.  I  understand  the  operation  of  a  release 
with  intent  to  disclaim,  but  it  is  difficult  to  know  what 
that  thing  called  a  disclaimer  is. 


IHtclaimer 
under  a  coo- 
▼eyaaceto 


The  case  in  Fentris  is  an  assignment  of  a  lease  to  two 
persons,  one  of  whom  expresses  his  dissent;  but  if  we 
consider  the  difficulty  attending  conveyances  to  uses, 
I  think  that  we  shall  be  compelled  to  say,  that  Lord 
Hal^s  doctrine  will  not  apply,  and  that  the  party  can- 
not disclaim  in  the  case  of  a  conveyance  to  uses,  except 
by  release  with  intent  of  disclaimer.  I  am  aware^  how- 
ever, that,  from  the  practice  of  conveyancers,  if  I  were 
to  say  that,  on  any  difficulty  in  prindple,  a  disclaimer 
could  not  be  eflectual,  I  should  shake  titles  innumer* 
able,  (a) 


The  following  decree  was  taken  by  consent :  <<  It  ap- 
pearing to  the  Court,  that  the  release  bearing  date  the 
2Sd  o{  December  1816,  was  meant  to  Gperste  as  a  dis- 
claimer, His  Lordship  doth  declare,  that  the  Defendant 
T.  HuUon  is  not  a  necessary  party  to  the  conveyance : 
and  it  is  ordered,  that  the  PlaintifPs  bill  be  !  dis- 
missed with  costs :  and  it  is  ordered,  that  all  proceedings 
in  the  ejectment  be  stayed,  the  PlaindfP  undertaking  to 
complete  the  purchase.'' 

Reg.  Lib.  B.  1817,  foL  I82S. 


(a)  See  in  addition  to  the 
cases  cited,  lAUkton^  sect.  6S4, 
685.  Stat.  21  H.  8.  c.  4.  Co,  lAU. 
113.  a.  Bomfdta  v.  OreettfiM, 
Cro.  El.  80.  GM.  77.  Anon.  4. 
Leon,  207.  Hawkim  v.  JTemp, 
s  Efftt,  410.    Tomi  V.  TkkeUf. 


S  B.  4rA.  51.;  and  TkongMonr. 
Leaefi^  2  Veni,  198.  Cartk,  911. 
250.  5  Mod.  296.  2  Soft.  616. 
Show.  P.  C.  151.  5  Lev.  9a4. 
1  Show.  296.  Rep.  Temp.  BoU^ 
665, 
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181S. 
BUTLER  i^.  BULKELEY.  ^j^HH^ 

July  18. 

npHE  bill  was  filed  by  tbe  Plaint^  in  an  action  at  law,  On  a  bill  for 
■*"   praying  a  discovery  and  a  commission  for  the  cxa-  discovery,  and 

mination  of  witnesses  abroad  in  aid  of  the  acdon.  to  examine 

fordgnwit- 
'  nessesinaidof 
A  motion  was  made  in  bdudf  of  the  Defisndant^  that  an  action  at 

the  Plaintiff  mi^^t  communicate  to  the  Defendant  the  t£attbePlain- 

intenoffatories  exhibited  by  the  Plainti£  tiff  might 

communicate 
to  the  De- 
Mr.  Heald  in  support  of  the  motion.  fcndant  the 
'^^                                                               interrogato- 

riei  eznifaited 

Without  aknewledgeofthe  Plaintiff's  interrogatories,  ^Jl^'^ 
Ae  Defendaat  inll  be  unable'  to  cross-examine  with 
e&ct  A  plaintiff  at  law  may  obtain  a  commission  for 
the  examination  of  witnesses  abroad,  by  two  methods  — 
an  application  to  the  court  of  law,  or  a  bill  in  equity. 
In  the  first  case,  the  practice  requires  him  to  communi* 
cste  his  interrogatories  to  the  Defendant  (a) ;  what  rea^ 
son  can  be  assigned  for  relieving  him  in  equity  fitnn  an 
obligation  imposed  by  obvious  principles  of  justice  ? 

Ifr.  Bdl  against  the  motion. 

By  the  universal  practice  in  equity,  one  party  is 
not  entitled  to  see  the  interrogatories  exhibited  by  the 
odier,  but  must  judge  by  the  record,  to  what  point  the 
evidence  of  his  antagonist  will  apply.  There  is  no  dis- 
tbction,  nor  any  reason  for  distinction,  in  this  respect, 
between  a  suit  for  relief  in  equity,  and  a  mere  bill  for 
discovery  and  a  commission. 

The  Lord  Chancellor. 

The  andent  course  in  Westminster  Hall  was,  to  apply 
(a)  1  TitUTi  Practice,  5lS. 

to 
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to  this  Court  for  commissions  for  the  examination  of 
witnesses  in  foreign  countries;  and  the  courts  of  law- 
borrowed  that  proceeding  from  this  court:  but  in  no 
siiit  in  eq\Aty  has  on^  party  b^H  perihitt^  to  add  the 
iiitelTOg^tft^^es  fejthibit^  by  his  fthtagoiiist.  The  con- 
stant pnlttite  thtdtigh  all  time  hits  b^en^  tb  graiit  com-^ 
missions  without  communication  of  the  interrogatories. 
At  law^  ind^  j  thiLt  tomtiltliliiatioh  is  requited ,'  biit  I 
beliete  that  the  cburts  of  IdW  ^tiiblidhiid  ihAi  ptafcdte 
under  an  erroneous  belief  th&t  it  ^i^^ail^  ht^i  The 
proceeding  in  aid  of  an  action  at  law  by  a  commission 
for  the  examinatidtl  ttf  With(*5S^j  i§  fir  itlo^  anci^t  in 
this  Court  tlian  in  courts  of  law ;  and  I  find  no  instance 
ill  Whieh  k  p%d\xeam  of  the  hite^tt)giittyl-i6s  Bfts  teen 
oiHter^; 


Mh  Hmd  Siuggestedj  ihdt  the  case  colitdhed  s^id 
cli^iflsttac^  thfe  insftutUent  bn  which  the  dcdoh  imk 
founded  BeiH^  k  fofgefjr,  Executed  by  thetttieal  lUedtls. 


Rules  of  prac- 
tice ^eld  to 
special  cir- 
cumstances. 


Tht  Lbltb  CriAi^fcEtLOtt. 

There  is  no  rule  of  practice  in  this  Court  which  will 
not  yield  to  special  circumstances ;  but  the  allegation  of 
such  circumstances  must  b6  verified  by  evidence. 

Motion  refused,  (a) 

(ft)OhCoftittit88i(>h9tdexMlde  iM  the  chsffa  there  eiti^;  tb 
wit&esaM  in  §9t€ga  cDudtries^  see  whidi  majr  be  added  Cmnpbeff  ▼• 
Bowden  v.  HodgCi  ante,  p,  25  8;^    Seougal,  19  Vet.  6St, 


CASES  IN  CHANCERY. 


RICHARD  HAWKINS,  and  MARY,  his  Wife>  and      ^y  le, 
JOHN  HAWKINS,        -  -        Plaintiffs;       ^^'    ' 

AND 

JOHN  LUSCOMBE  LUSCOMBE,  MARGARliT 
MANNING,  JOHN  HURRELL  LUSCOMBE, 
Heir  of  the  surviving  Trustee,  and  JOHN  LUS- 
COMBE, -  -  Dbfendants. 

rpHE  onginal  bill»  filed  on  the  12tb  June  1817,  stated,  Estates  being 

-■-  that  John  Luscombe^  deceased,  by  his  will^  dated  the  t^^tees  Mid 

3d  of  February  1774,  devised  (subject  to  certain  an-  their  heirs, 

Doitiefl  and  legacies)  unto  Thomas  fVhinyeatSj   Thomas  ^mit^/jlfl, 

Coplestone  Prideauxy   and  Roger  PrideatcCf  and  their  4^-  ^**  ^^  •^• 
,   .  .  11,.  J,fto  reside  in 

heirs,  certau)  messuages,  tenements,  and  hereditaments,  a  mansion 

upon  trust,  to  permit  his  nieces,  Margaret  Manning  and  ^**"^*  "*^ 

Mary  Creeds  (afterwards  Maiy  HawfcinSf)  and  Jidiana  of  the  rents, 

in  recompense 
of  the  RMintniance  of  /.  L,  M^  (Meat  ion  ef  Mi  Mi)  till  h«  ittiilied  21,  or  died, 
and  subject  thereto  to  the  use  of  the  trustees  and  their  heirs,  in  tru$t  for  J.  L  .JIf., 
until  ht  should  aitidfi  si,  of  die,  and  to  the  iHtfent  that  the  tUni^  fiiight  be  accumu- 
latadi  and  i^ter  he  attaiaed  21^  to  the. use  Of  him.  and  bis  assifint^  during  his  life, 
he  taking  tne  testators  surname  of  L. ;  remainder  to  the  use  of  the  trustees, 
and  iMt  heirs,  dHrtn^  Mt  lifb,  M  siiptioK  cMntitigeili  feiliaitldei^ ;  l>eh)ainder  to  the 
use  of  bis  first  and  other  sons,  takhtt  the  surname  of  I^..  in  tail  mate ;  remainder  to 
the  lise  of  the  second  knd  every  other  son  of  M,  M.  by  her  present  husband ;  re- 
nttindw  ta  her  flnt  and  evciy  other  son  by  any  fiituttf'husbHildi  id  %A\  male,  taking 
tl^e  surname  of  1/, ;  remainder  to  the  use  of  the  trustees  and  their  heirs,  during  the 
lifb  of  5f .  Jf  .  btKni  trust  fbr  hfer  sepflrate  usfe ;  remdrider  to  the  us^  of  the  trustees, 
and  their  heitv,  during  the  life  of  M*  €*  upon  trust  for  her  sepomte  use ;  remainder 
to  her  first  and  other  sons  taking  the  surname  of  L,  in  tail  male,  with  ulterior  re- 
nudndefs,  alid  a  protisd,  that  tne  heirs  male  of  the  bodies  of  M.  M,  and  JIf .  C. 
daifluna  onder  the  wil),  ^ould,  on  taking  pos^eauon  of  tbfc  estateti  assume  the  sur- 
name of  Xr.,  and,  within  three  years,  procure  their  name  to  be  altered  by  act  of  Par- 
liameol,  or  some  other  eflftsetum  wi^y  i  and  in  case  they  should  nc^leert  to  obtain  an 
act  of  parliament,  or  some  other  authority  as  effectuu,  for  three  yean  afler  being  in 
possession,  then  the  use  and  estate  limited  io  the  person  so  neglecting  should  cease 
and  beeome  Toid,  and  the  estates  should  Test  in  the  persons  next  Itl  remainder,  as  if 
the  person  so  neglecting  were  dead  without  issue ;  J.  L,  ilf.,  in  1794,  haying  attained 
21,  taken  possession  of  the  estates,  and  assumed  the  tiame  of  L.,  but  neglected  to  ob- 
tain on  act  of  Partiament,  or  any  other  authorit)r  for  thetiie  of  that  name,  and  having 
had  a  son  bom  in  1 806,  and  M.  AT,  having  died  without  other  sons ;  on  a  Inll  by  ikf .  C, 
insisting  that  J.  L.  M.  had  forfbited  the  estates,  the  Court  refused  td  appoint  a  re- 
ceiver, or.  infants  (who  are  not  bound  by  adndsiiona)  being  interestec^  to  direct  a 
case. — what  uses  are  executed  in  the  tnistees  ?  —  Quare. 

Jidsham^ 
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1818.  JtAsham^  and  the  survivors  and  survivor  of  them^  her 
executors  or  administrators,  to  inhabit  a  mansion-house 
described,  and  take  the  rents  and  profits  of  a  part  of  the 
premises  as  a  recompense  for  their  care,  maintenance,  and 
education  of  the  testator's  cousin,  John  Luscombe  .Man^ 
niftgf  afterwards  John  Luscombe  Ludfombe^  son  of  M. 
Mannings  who  he  willed  should  live  therewith,  and  be 
well  provided  for  and  maintained  by  them  in  all  respects 
suitable  to  his  condition,  during  so  many  years  as  should 
expire,  until  he  should  attain  the  age  of  twenty-one  years^ 
or  die,  which  should  first  happen ;  and  subject  to  the 
said  trust-estate^  as  to  the  whole  of  the  premises,  to  the 
use  of  T.  WhinyeatSf  T.  C.  Prideauxy  and  R.  Prideaux^wad 
their  heirs,  in  trust  (or  John  Luscombe  Manning,  until 
he  should  attain  twenty-one  or  die,  which  should  first 
happen,  and  to  the  intent  that  the  same  might,  in  the 
mean  time,  be  set  out  at  yearly  rents,  and  that  the  dear 
rents  and  profits,  after  a  deduction  for  repairs,  &c 
should,  fix)m  time  to  time,  be  invested  in  the  public 
ftmds,  and  the  interest  thereof  accumulatedandmade  prin- 
cipal money,  for  the  benefit  of  John  Luscombe  Moftning, 
until  he  should  attain  the  age  of  twenty-one  years,  when 
the  same  should  be  transferred  or  paid  over  to  him  for 
his  own  use ;  and  in  case  of  his  death,  in  the  meantime 
the  same  should  go  to  his  executors  or  administrators  to 
the  time  of  his  death ;  and  immediately  after  he  should 
attain  the  age  of  twenty-one  years,  then  to  the  use  of 
him  and  his  assigns,  during  the  term  of  his  natural  tife^ 
without  impeachment  of  waste^  he  taking  and  using  the 
testator's  surname  of  Luscombe  as,  and  for,  and  instead  of 
his  own  surname;  subject,  as  to  part  of  the  premises,  to 
several  annuities,  and,  as  to  other  parts,  to  certain  terms 
of  years ;  remainder  to  the  use  of  the  trustees  and  thmr 
heirs,  during  the  life  of  John  Luscombe  H^nmng,  upon 
trust,  to  support  contingent  remainders,  but  nevertheless 
to  permit  him  and  his  assigns  to  receive  the  rents  and 
profits  during  hi3  lif^  and  immediately  after  his  decease 

to 


Ldscombb. 
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to  the  use  of  the  first  son  of  the  body  of  John  Luscombe        1818. 
Mannings  lawfully  to  be  begotten,  taking  and  using  the     l,^  '^ 
testator's  surname  of  Luscombe  as  and  for  his  and  their  v. 

own  surname,  and  of  the  heirs  male  of  the  body  of  such 
first  son  lawfully  issuing,  taking  and  using  the  testator's 
surname  as,  for,  and  instead  of  his  and  their '  own  sur- 
name ;  with  remainder  to  the  use  of  the  second,  third,  and 
every  other  son  of  the  body  of  John  Luscombe  Manningj 
4tr.  in  tail  male,  taking  and  using  the  testator's  surname 
o(  Luscombe,  S^ci  remainder  to  the  use  of  the  second,  third, 
and  every  other  son  on  the  body  ot  Margaret  Manning 
lawfully  begotten,  or  to  be  begotten,  by  R.  Mannings  her 
then  husband,  and  in  de&ult  of  such  issue,  Sfc.  to  the  use 
of  the  first,  second,  and  every  other  son  on  the  body  of 
Margaret  Manning  lawfully  to  be  b^;otten  by  any  afier- 
taken  husband  or  husbands,  in  tail  male,  taking  and  using 
the  testator's  surname  oiLusconibey  4^. ;  remainder  to  the 
use  of  the  trustees  and  their  heirs  during  the  life  of  Mar- 
garet Manning,  (subject  as  aforesaid,)  upon  trust,  and  for 
the  sole,  distinct,  and  separate  benefit  of  her,  exclusive  of 
her  said  husband  and  every  other  husband  which  she 
should  have^  and  to  the  intent  that  the  trustees,  and  the 
survivors  and  survivor  of  them,  and  his  heirs,  should  re- 
ceive and  take  the  rents  and  profits  of  the  premises,  and 
pay  the  clear  produce  of  the  same,  afler  deduction  and 
allowance,  firomtime  to  tune,  for  taxes,  repairs,  <$*£;.  unto  and 
into  the  hands  of  Margaret  Manning,  and  her  only,  for  her 
own  sole  and  separate  use  and  benefit,  distinct  and  apart 
firom  her  then  present  or  any  other  afier-taken  husband  or 
husbands,  and  her  receiptor  receipts  alon$,  fix>m  time  to 
time,  to  be  sufficient  dbcharges  for  the  same,  notwith- 
standing her  coverture;  and  afler  the  decease  of  Margaret 
Manning,  to  the  use  of  the  trustees  and  their  heirs,  dur- 
ing the  life  of  the  testator's  niece  Maty  Creed,  afterwards 
Marj^  Hawkins,  (subject  as  aforesaid,)  upon  trust,  for  her 
sole,  distinct,  and   separate  benefit,  whether  sole  or 

under 
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1818.  under  coveiture,  and  to  the  intant  that  the  trustees,  and 
the  survivors  ai^d  survivor  of  them  and  his  heirs,  should 
receive  the  rents  and  profits  of  the  pa^mises,  and  pay  the 
clear  produce  of  the  same,  (after  such  deduction  and  al*^ 
lowance  as  aforesaid,)  unto  and  into  the  hands  of  Mary 
Creeds  whether  sole  ot  under  ooverture,  and  her  only, 
fi>F  her  own  sole  and  separate  use,  distinct  and  apart 
from  any  husband  or  husbands  which  she  might  have^ 
and  her  receipt  and  reedlpts,  from  time  to  time,  to  be 
good  and  sufficient  discharges  fbr  the  same,  notwith'- 
standing  coverture ;  and  immediately  after  her  decease 
to  the  use  of  the  first  son  oS  her  body,  lawftdly  to  be  bo- 
gotten,  using  and  taking  the  testator's  surname  of  Ia»- 
combe^  4%F.,  and  of  the  heirs  male  of  the  body  of  sudi  son 
lawftilly  issuing,  (subject  as  aforesaid,)  with  remainder  to 
the  use  of  the  second,  third,  and  all  and  every  othev  sons 
of  the  body  of  Mmy  Creeds  in  tail  male  \  with  divers 
remainders  over,  with  the  ultimate  remainder  to  die 
use  of  the  testator's  right  heirs;  and  other  tenements 
and  hereditaments  the  testatot  devised  to  T.  Whin- 
yeatSj  T.  C*  Prideaux^  and  JR.  Prideaux,  and  thdr 
heirs,  upon  trusty  for  Jokn  Luscombe  Ryan,  until  be 
should  attain  the  age  of  twenty-one  years,  or  die,  which 
should  first  happen,  and  to  the  intent  that  the  premises^ 
or  such  part  or  parts  of  the  same  as  shpuld  not  be  oat 
in  lease,  should  be  set  out  at  a  yearly  rent  or  rents,  unt9. 
J,  L.  Byan  should  attain  the  said  age,  or  die,  and  the 
dear  rents  and  profits  of  the  premises,  after  a  deduction 
for  all  rates,  taxes,  ^c,  or  as  much  thereof  as  the  trus- 
tees, or  the  survivors  or  survivor  of  them  or  his  hdm, 
should  in  their  discretion  see  fit,  should  be  applied  to- 
wards the  maintenance  and  education  of  J.  JL  Bjfan,  and 
for  placing  him  out  afi^renUce,  S^c,  and  the  surplus 
should  be  invested  in  the  public  funds,  or  placed  out  at 
interest,  in  the  names  of  the  trustees,  on  real  or  personal 
secnri^,  and  the  interest  thereof  applied  for  the  purposes 

aforesaid^ 
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ttfiiresaid,  or  otherwise  aocumulatedy  to  be  made  princi-        1818* 
pal-money  for  the  benefit  of  J.  i.  Ifyan^  mitU  he  should      ^^^^ 
attain  that  age^  when  the  whole  should  be  tranrferred  or  v. 

paid  to  him  for  his  own  use,  after  such  deductions  as  *<"womii. 
aforesaid,  and  also  after  a  foil  allowance  of  all  sums  paid 
or  disposed  of  for  or  on  his  account,  or  in  case  of  his 
deathi  before  he  should  attain  that  age,  then  for  the  be- 
nefit of  his  executors  or  administrators  to  the  time  of  bis 
death ;  and  immediately  after  he  should  have  attained  the 
age  of  twenty-^ne  years,  then  to  the  use  of  him  and 
his  assigns  for  his  li&^  with  remainder  to  the  trustees 
and  their  heirs,  dunng  his  life,  upon  trust,  to  preserve 
contingent  remainders,  but  to  permit  J,  L*  Bjfon  and  his 
Assigns  to  take  the  rents  and  profits  erf*  the  premises  to  his 
and  their  own  use,  during  the  term  of  his  life,  and  imme^ 
diately  after  his  decease  to  the  use  o^Jokn  LauMmbe  Man^ 
mug  and  his  assigns,  during  the  term  of  his  life,  without 
impeachment  of  wast^  except  voluntary  waste  in  houses 
and  buildings ;  remainder  to  the  use  of  the  trustees  and 
their  heirs,during  the  ]^QijQhnLuseombe Mannings  upon 
trust,  to  preserve  contingent  remainders,  but  to  permit  him 
and  his  assigns  to  take  the  r^nts  and  profits  of  the  pret 
m]se%  during  his  life,  and  afiier  his  deqease  to  the  use  of 
such  persons  respectively  and  in  such  order  and  course, 
and  for  such  estate  and  estates,  ^Cy  as  the  other  prcf 
mises  were  limited,  subsequent  to  the  limitation  to  the 
trustees  for  the  life  of  John  lAuccfmbe  Mannings  to 
preserve  contingent  remainders;  and 'other  tenements 
and  hereditaments  the  testator  devised  to  T«  Whin^ 
yeatSj  T*  C  Prideaux^  and  R.  Prideaux^  and  their 
heirs,  to  the  use  of  Jidiana  Jutsham  and  her  assigns, 
for  her  life,  without  impeachment  of  waste,  except  waste 
la  houses  and  buildings ;  with  remainder  to  the  use  of  the 
trustees  and  their  heirs,  during  her  life,  upon  trust,  to 
preserve  the  contingent  uses  and  estates  thereinafter 
limited  but  to  permit  her  and  her  assigns  to  receive  the 

rents 
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1818.  rents  and  profits  of  the  premises,  during  her  life,  and 
after  her  decease,  to  the  use  of  John  Loiscombe  Manning 
and  his  assigns,  for  his  life ;  with  like  remainder  as  in 
the  former  devises.  - 

The  will  contained  the  following  proviso : — "  Provided 
always,  and  it  is  my  express  will,  and  Ido  hezcby  empower, 
direct,  and  appoint,  that  the  heirs  male  of  the  several 
body  and  bodies  of  the  said  JIf.  Manning  and  M.  Creed^ 
and  that  the  said  J.  L.  Bjfon^  and  the  heirs  male  of  his 
body,  and  each  and  every  of  them  respectively  claiming,  or 
that  shall  claim,  by, under,  orin  virtueof  thismy  will,orany 
of  the  limitations,  directions,  or  devises  herein  contained, 
any  right,  estate,  or  tide  in  or  to  the  capital  messuage, 
and  tenement,  &c.  or  any  other  of  the  lands  or  heredi* 
taments  comprised  in  the  first  devise  of  thb  my  will  con- 
tained, not  bearing  the  surname  of  Lutambej  shall,  when 
and  as  soon  as  he  or  they,  or  any  of  them,  shall  be  re- 
spectively in  possession  of  the  same  premises,  or  any 
part  thereof,  under,  or  by  means,  or  in  virtue  of  this  my 
will,  take  upon  him  or  themselves  the  name  of  Luscombe^ 
and  use  the  same  as,  for,  and  instead  of  his  ortheir  own  8ttr«> 
name  as  aforesaid,  and  shall  within  three  years  dien  next 
after,  get  and  procure  his  or  their  own  name  or  names 
to  be  altered  and  changed  to  my  name  of  Luscoaihey  by 
act  or  acts  of  parliament,  or  some  other  eflfectual  way 
for  that  purpose,  and  shall  for  ever  after  have,  use,  and 
bear  on  all  occasions  the  said  surname  of  LMscombe^  'for 
him  and  them,  and  the  heirs  male  of  his  and  their  body 
and  bodies  as  aforesaid ;  and  in  case  any  or  either  irf*  the 
heirs  male  of  the  body  of  the  said  M.  Mannings  or  M^ 
Creedj  or  the  ^d  J.  L.  Ryan,  or  the  heirs  male  of  his 
body,  or  any  or  either  of  them  respectively,  who  shall  be 
in  possession  of  the  said  capital  messuage,  &c.  or  any 
part  thereof,  by,  under,  or  in  virtue  of  this  my  will,  shall 
not  use  and  take  my  said  surname,  but  shall  n^lect  to 

get 
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get  an  act  of  Pariiament,  or  some  other  authority  as  ef- 
fectual for  that  purpose  as  aforesaid,  for  the  space  of 
three  years  next  after  he^  she»  or  they  shall  be  in  pos- 
session of  the  same  as  aforesaid,  that  then  and  in  such 
case  the  use  and  estate  hereby  given,  devised,  or  limited, 
of  and  in  the  same  premises,  to  and  for  the  benefit  of 
such  person  or  persons  so  neglectbg  to  get,  or  not  getting, 
such  act  of  Parliament,  or  other  authority  as  aforesaid^ 
shall  cease,  and  become  void,  as  if  no  such  use  or  estate 
had  been  hereby  given,  devised,  or  limited;  and  the 
same  premises,  and  every  part  thereof  shall,  immediately 
upon  and  after  the  expiration  of  the  said  three  years,  go 
over  to  and  descend  upon,  and  vest  in,  such  person  or 
persons  as  shall  be  next  in  remainder  or  reversion,  or 
unto  and  upon  whom  the  said  premises  are  hereby 
setded,  given,  devised,  or  limited,  in  the  same  manner, 
to  all  intents  and  purposes,  as  if  such  person  or  persons 
so  neglecting  to  change  his  or  their  surname  or  sur- 
names was,  were,  or  had  been  dead  without  issue  of  his 
or  their  body  or  bodies,  any  thing  herein  contained  to 
the  contrary  notwithstanding;  upon  this  express  con- 
dition, nevertheless,  that  such  person  so  to  take^  do 
and  shall  also  take  my  said  surname,  and  get  an  act  of 
Parliament,  or  such  other  effectual  authority  for  so  do- 
ing as  aforesaid,  otherwise  the  said  capital  messuage,  4*^., 
and  all  other  the  premises  first  hereby  devised,  shall  go 
over  to  the  next  person  to  whom  the  Bame  are  limited  as 
aforesaid,  who  shall  so  take  my  surname  as  aforesaid/' 


1818. 


The  bill  further  stated,  that  by  a  codicil,  dated  the 
8th  oSJtme  1777,  the  testator  appointed  J.  Lmombe  a 
trustee;  and  died  on  the  3d  of  JvHy  1776 ;  that  J.  Imst 
combe  Byan  died  in  the  lifetime  of  the  testator,  and  «/l 
Jutskam  in  Naomher  1787 ;  that  J.  Lutcmbe  survived 
his  co-trustees,  and  died  in  August  181 1,  leaving  J.  Lus" 
combe  his  eldest  son  and  heir;  and  that  M.  Creeds  in  June 

Voi«  II.  D  d  1779, 
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Hawkins 


1818.        1779,  intermarried  with  jR.  Hawkins,  by  whom  she  had 
two  sons,  John  Hawkins  and  Abraham  Mills  Hawkins^ 
'"v\  ^o  had  both  attaiined  the  age  of  twenty*one  years ; 

LcBCOMBB.  ^^^  j^j^  Luscombe  Luscombe,  in  the  will  named  John 
Luscombe  Manning,  was  the  only  son  of  Margaret  Man- 
ning, and  that,  upon  his  attaining  the  age  of  twenty-one 
years,  on  the  28th  of  April  1 7d4,  he  entered  into  the  pos- 
session of  the  premises  devised,  including  those  devised 
to  J.  L.  Ryan  and  J.  Jtttsham  for  life;  but  he  did  not 
thereupon  take  tod  use  the  name  of  Luscombe,  instead 
of  his  own  surname,  nor  did  he^  within  three  years  then 
next  after,  procure  his  own  name  to  be  changed  to  the 
name  of  Imcambe,  by  act  of  Parliament,  or  any  other  ef- 
fectual way;  and  he  never,  in  fiict,  took  or  used  the 
surname  of  Luscombe,  or  in  any  manner  procured  his 
name  to  be  altered  or  changed  to  the  surname  of  Im- 
combe,  until  he  attained  the  age  of  forty  years,  or  there- 
abouts; that,  by  reason  of  such  breach  of  the  condition 
in  the  will,  the  estate  and  interest  of  John  iMSCombe 
Lusc&nAe  in  the  devised  premises  became  void,  and  Mar^ 
garet  Manning,  as  the  next  person  in  remamder,  became 
entitled  to  the  same  for  her  life;  that  John  lAiaeambe 
Ijuscmbe  did  not  marry  until  he  was  of  the  age  of  twenty- 
five  years,  and  that  J.  Luscombe,  his  eldest  son,  was  bom 
in  December  1806. 

The  bill  also  stated,  that  at  the  time  vAiea  John  Luscombe 
Luscombe  entered  into  possession  of  the  devised  premises, 
there  were  large  quantities  of  timber  trees  standing  and 
growing  thereon,  and  that  he  and  Margaret  Manning, 
or  one  of  them,  had  since  caused  the  same  to  be  cut  and 
felled,  and  sold  considerable  quantities  thereof,  and  con- 
verted the  money  arising  from  the  sale  thereof  to  Aeir 
own  use ;  and  that  Margaret  Manning,  or  John  Luscombe 
jLuscambe,  by  her  authority,  intended  to  cut  odier  limber 

standing  or  growing  upon  the  devised  premises. 

The 
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The  bilU  charging  that  J.  L.  Luscombe  and  Margarei       1A18. 
SHannifigf  or  one  of  them,  had  committed  and  suffered     *■■'-■-'' 
divers  acts  of  waste  and  spoil  on  the  premises,  and  felled  «. 

divers  timber  trees  standing  and  growing  thereon,  and  I-u»combb. 
other  trees  likely  to  become  timber,  prayed  an  accouit 
of  all  timber  cut  or  felled  upon  the  premijses  since  the 
death  of  the  testator,  and  the  money  produced  by  the 
sale  thereof,  and  of  all  other  acts  of  waste,  since  that  time, 
committed  upon  the  premises ;  and  that  the  Defendants 
might  be  decreed  to  account  for  the  same ;  and  that 
Margaret  Manning  and  «7.  L,  Luscombe  might  be  re- 
strained by  injunction  from  cutting  any  timber,  or  tree§ 
likely  to  become  timber,  upon  the  premises,  and  from 
committing  any  other  waste  or  spoil  thereon. 

The  supplemental  bill,  fi|ed  on  the  9th  of  December 
1817,  stated  the  death  of  Margaret  Manning  since  the 
institution  of  the  suit,  having  appointed  Harriet  Manning 
executrix  of  her  will,  and  leaving  J,  L,  Luscombe^  her  only 
son  i  that,  by  means  of  her  decease,  the  Plaintiff  Martf 
Hawkins  became  entitled  to  an  equitable  estate  fpr  life 
in  the  devised  premises,  and  that  John  Hurrell  Luscombe^ 
with  the  consent  of  Margaret  Mannings  permitted  J»  L^ 
Luscombe  to  continue  in  possession  of  the  premises  dur- 
ing the  life  of  Margaret  Manning ;  that,  since  the  filing 
of  the  ori^nal  bill,  James  Yates,  Samuel  Hvlditch  Hayncp 
and  John  Hatxker,  Defendants,  claimed  some  interest  in 
the  premises  by  virtue  of  some  indenture,  whereby  they 
pretended  that  the  premises,  or  some  interest  therein, 
were  assigned  to  them  by  J.  L.  Luscombe,  or  by  some 
o&er  person,  in  trust  for  his  creditors. 

The  supplemental  bill,  charging  that  the  title-deeds| 

and  other  papers  relating  to  the  premises,  were  in  the 

possession  of  the  Defendants,  some  or  one  of  them, 

D  d  2  prayed. 
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W18^  prayed,  that  the  Plaintiflfs  might  have  the  relief  prayed 
by  the  original  bill,  and  that  the  Defendants,  J.  L.  Lms^ 
combej  and  J.  H.  iMscombe^  and  J.  Yatesy  S.  H.  Hayne^ 
and  J.  Haaoker^  might  account  for  the  rents  and  profits 
of  the  premises  received  by  them,  or  either  of  them,  or 
for  their  use,  since  the  decease  of  Margaret  Mannings 
and  that  it  might  be  referred  to  one  of  the  Masters,  to 
appoint  a  proper  person  to  receive  the  rents  and  profits, 
"With  directions  to  pay  the  same  over  to  Mafy  Hawkins 
for  her  life ;  and  that  an  account  might  be  taken  of  all 
tlie  timber  cut  or  felled  upon  the  premises  since  the 
death  of  the  testator,  J.  Luscombe,  and  of  the  money  pro- 
duced by  the  sale  thereof,  and  of  all  other  acts  of  waste 
since  that  time  committed  upon  the  premises,  and  that 
the  Defendants  might  be  decreed  to  account  for  the  same; 
and  that  the  Defendants,  «7.  YateSf  S.  H,  Hayne^  and  J. 
HceaAer^  might  respectively  be  declared  to  have  no  in- 
terest in  the  premises,,  and  be  decreed  to  deliver  up  to 
the  Plaintiffi  all  deeds,  papers,  and  writings  in  their  or 
either  of  their  power,  custody,  or  possession,  relating  to 
the  premises ;  and  an  injunction  against  J.  L.  Luscambe^ 
and  jr.  Yatesy  S.  H.  Hcn/ne,  and  J.  Hafwker. 

The  answer  of  «7.  L.  iMscombe^  to  the  original  bill, 
stated,  that  upon  attaining  the  age  of  twenty-one  years, 
in  AprU  1794,  he  entered  into  possession  of  the  premises 
devised  to  him,  including  those  devised  to  J.  L.  Ryan 
and  J.  Jidsham  for  life,  but  denied  that  he  did  not  take 
and  use  the  name  of  Luscombe  instead  of  his  own  sur- 
name, or  that  he  never  took  or  used  the  surname  of  LuS' 
coffUfe,  or  in  any  other  manner  procured  his  name  to  be 
altered  or  changed  to  the  name  of  lAtscombe^  until  be 
attained  the  age  of  forty  years,  or  thereabouts ;  admitted 
that  he  did  not,  within  three  years  next  after  entering  into 
possession  of  the  premises,  procure  his  own  name  to  be 

changed 
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changed  to  the  name  of  Ijuscombe^  by  act  of  Parliament, 
but  the  same  was  altered  or  changed  in  the  manner 
thereinafter  mentioned;  and  stated,  that  when  he  entered 
into  possession  of  the  premises,  there  were  large  quan- 
tities of  timber  trees  standing  and  growing  thereon,  and 
that  he  had  since  caused  such  parts  thereof  as  therein- 
after mentioned,  to  be  felled  and  sold,  and  applied  the 
produce  of  such  sales  in  jpaying  two  legacies  of  500/.  and 
500/.,  bequeathed  by  the  testator  to  Elizabeth  Martin 
Mannings  and  Mary  Manning,  and  also  in  repairing  and 
improving  the  premises,  and  in  planting  trees  thereon,  and 
denied  that  he  threatened  or  intended  at  present,  eitber 
by  the  authority  of  Margaret  Manning  or  otherwise,  to 
cut  any  timber  then  standing  or  growing  upon  the  pre* 
mises,  except  such  timber  as  might  be  necessary  for  the 
rq>airs  thereof  although  he  claimed  the  right  of  cutting 
timber  under  the  will ;  denied  that  he  had  ever  com- 
mitted or  suffered  any  act  of  waste  or  spoil  on  any  part 
of  the  premises,  but,  on  the  contrary,  had  taken  great 
care  not  to  cut,  or  cause  to  be  cut  upon  the  premises,  any 
saplings  or  trees  likely  to  become  timber.  The  answer 
further  stated,  that  when  he  was  of  the  age  of  fifteea 
or  sixteen  years,  and  at  school,  he  took  and  used  the 
surname  of  Ijuscombifi  instead  of  his  own  surname  of 
Manning,  and  had  ever  since  used  the  surname  of  Xctt- 
combe  only,  upon  all  occasions ;  and  in  Afril  I79I9 
when  he  was  of  the  age  of  eighteen  years,  he  was  entered 
a  commoner,  and  afterwards  admitted  a  gentleman  com^ 
moner,  at  Pembroke  college,  Oxford,  under  the  surname 
of  Luscombe  s  and  in  1794,  when  he  came  of  age,  he 
setded  the  accounts  of  the  trustees  of  the  devised  estates, 
and  gave  all  receipts  and  vouchers,  in  respect  thereof 
imder  the  surname  of  Laiscombe  only,  and  that  he  had 
since  held,  in  the  surname  oi  Luscombe  only,  a  lieutenants 
conunission,  and  aflierwards  a  captain's  commission,  in  His 
ybL^esXfsNorih  Devon  raiment  of  militia,  and  also  acomr 
B  d  3  mission 


1818. 
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Ui9^  mission  as  a  deputy-lieutenant  in  the  county  d£  Deoon; 
and  that  in  April  1?96  a  parish  apprentice  was  bound  to 
him  under  the  name  of  Jl  L.Luscombes  and  in  1797  he, 
under  the  surname  oiLuscombe^  married  his  present  wife  t 
and  ih  1803  he  was  also  made  a  freeman  of  the  borough  of 
Phfmouih  under  that  surname ;  and  in  June  1813  he  ob- 
tained His  Majesty's  license  for  him  and  his  issue  to 
<^ntinue  to  use  the  surname  oi  Luscombe  only ;  and  that 
license  was,  in  June  1813  recorded  in  the  College  of 
Arms  I  and  that  since  he  was  of  the  age  of  fifteen  or  six- 
teen years,  in  all  his  correspondence,  he  had  signed,  and 
used,  and  received  letters  under  the  surname  of  Lusambe 
only.  The  answer  submitted  that  he  ought  not  to  be  re- 
strained from  cutting  such  fir,  or  other  timber  and  trees 
in  the  devised  ptemis^  as  he  might  think,  proper. 

By  his  answer  to  tlie  supplemental  bill  J.  L.  tjuscombe 
admitted,  that  he  was  in  the  possession  and  receipt  of 
the  l-ents  and  profits  of  the  premises,  and  that  the  title 
deeds  and  otlier  papers  relating  thereto  were  in  his  power; 
and  stated,  that  the  PlaintilFs  It.  tiawkim  and  Mary 
his  wife,  before  he  came  of  age,  repeatedly  told  him^ 
that  there  was  no  occasion  for  going  to  any  expense 
about  changing  his  name,  and  that  he  had  already  done 
all  that  was  necessary,  and  that  such  was  the  opinion  of 
the  late  Mr.  Justice  Stdlery  whom  they  had  consulted 
upon  the  subject. 


Jvly  16.  On  this  day  the  Plaintiffs  moved  for  a  receiver. 

Sir  Sdvmud  EomiUif  and  Mr.  Hmtnpsxm  in  support  df 
the  motion. 

The  Defendant «/.  JL.  Mannings  in  the  pleadings  named 
J.  L.  Ltcscombe,  not  having  complied  with  the  condition 
of  the  will,  has  forfeited  the  interest  limited  by  it  to  him 
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and  his  issue,  and  the  FlamtiffMary  Havokins  is  entitled 

to  the  possession  of  the  estates.    The  Court  will  either      Hawkins 

entertain  the  suit,  in  order  to  decide  the  question  itself  t, 

or  will  direct  arrangements  for  obtaining  a  legal  decision,     ^^9coMSBm 

and  in  either  case  will  not  suffer  the  Defendant  to  retain 

the  estate,  but  will  appoint  a  receiver. 

The  testator  requires  that  the  heirs  male  of  Margaret 
Mannings  claiming  under  his  will,  shall  immediately 
on  coming  into  possession  take  his  surname,  andj 
within  three  years,  procure  his  name  to  be  altered  by 
act  of  Parliament,  or  some  other  equally  effectual  autho* 
rit^.  A  mere  assumption  of  the  name,  without  autho- 
rity, is  clearly  not  a  compliance  with  this  provision.  The 
forfeiture  is  annexed  to  the  omission  to  obtain  some  e& 
fectual  authority  within  three  years. 

The  Lord  Chancellor. 

The  question  then  is,  whether  the  par^  forfeits,  not 
only  for  himself,  but  for  his  issue,  and  who  are  the  per- 
sons to  take  on  that  forfeiture  ? 

Argument  for  the  motion  resumed. 

The  proviso  (the  words  of  which  are  direct  and  posi* 
tive,  not  wotds  of  inference,)  is  not  repugnant  to  the 
previous  clause  of  gift.  The  limitations  to  the  trustees 
to  support  contingent  remainders,  on  determination  of 
the  particular  estate,  by  forfeiture  or  otherwise,  in  thei 
life  of  the  tenant  for  life,  are  not  designed  to  apply  in 
esse  of  forfeiture  by  non*<50mplianoe  with  the  pro- 
viso for  assuming  the  name.  The  forfeiture  destroys 
those  remainders  which,  in  another  event,  the  estate  of 
the  trustees  would  support  A  condition  inflicting  for- 
feiture on  the  children,  for  the  omission  of  the  parent^ 
D  d  4  may 
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1818.       may  be  unjust,  but  is  not  rqpugnant     The  Defendant 
had  no  issue  till  many  years  after  the  forfeiture. 

The  legal  estate  is  in  the  trustees.  It  is  true  the  ex- 
press trust  is  only  till  the  Defendant  aitdns  twenty-one, 
but  the  whole  l^al  fee  having  been  conveyed  to  them, 
to  the  use'of  them  and  their  heirs,  subsequent  words  de- 
noting an  intention  to  vest  the  legal  fee  in  other  persons 
cannot  have  that  eflfect.  The  Plaintiffs,  therefore,  are  not 
in  a  situation  to  try  the  question  at  law ;  and  though  the 
Court  will  not  compel  the  Defendant  to  put  the  ques- 
tion in  a  course  for  legal  trial,  it  will,  if  he  refuses,  ap- 
point a  receiver.  The  proper  mode  will  be  to  agree  on 
the  statement  of  a  case. 

They  cited  Corbets  case  (a),  Co.  LiU.  S27.  a.  note  «. 
NkMs  V.  Sheffield  (6),  Doe  v.  Heneage  (c),  Carr  v.  £r- 
rol  {d)f  Stanley  v.  Stanley,  {e) 

Mr.  Heald  against  the  motion. 

The  Court  will  not,  by  a  summary  order  on  motion, 
eject  a  party  who  has  had  possession  during  twenty 
years  since  the  alleged  forfeiture.  The  general  rule  is, 
diat  possession  is  not  changed  pending  the  decision  of 
the  principal  question  in  the  cause ;  and  on  that  prin- 
ciple the  Court,  in  the  recent  case  of  Chalmondeley  v. 
Clintonj  refused  to  order  payment  into  court  of  money 
arising  from  the  sale  of  timber. 

The  question  may  be  tried  at  law :  during  the  mi- 
nority of  the  Defendant,  the  legal  estate  was  in  the 

(«)  1  Co.  Sff.  (iQ  6  Eoit,  58. 

\b)  2  Bro.  C,  C.  215.  {e)  16  Vetn  491. 

\c)  4  T.  R.  13.,  see  Doe  v, 

IrusCeeSf 
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trustees,  but  on  his  majority  it  passed  to  him,  Good"  181S. 
tiile  V.  Whitby,  {a)  The  &ther  having  assumed  the  name  ji  w  i  s 
of  lAiscombe  long  before  the  birth  of  a  son,  that  son 
would  be  bom  a  Ltsscombe,  and  by  that  name  would 
take  under  the  limitation.  The  Defendant,  if  the  clause 
of  forfeiture  applies  to  him,  which  may  be  questioned, 
(for  the  words  are,  heirs  male  of  Margaret  Mannings 
a  description  not  in  strictness  applicable  to  him  then  liy-  . 
ing  during  her  life,)  has  complied  with  it :  an  assump- 
tion of  a  name,  and  constant  use  of  it  for  all  purposes,  is 
as  eflfectual  a  change  as  if  authorized  by  act  of  Parlia- 
ment or  licence  under  the  sign  manual,  (i)  IF  the  name 
has  been  assumed,  the  mode  of  assumption  is  immaterial* 
There  is  no  means  of  compelling  the  continued  use  of  a 
name :  though  assumed  under  an  act  of  Parliament,  it 
•may  be  renounced.  The  proviso,  as  conistrued  by  the 
-Flaintiffii,  is  repugnant,  destroying  the  estate  of  the  heir 
of  the  Defendant,  which  had  been  expressly  limited  on 
the  forfeiture  of  the  life-estate:  an  express  limitation 
cannot  be  defeated  by  words  of  inference. 

Sir  Samuel  BomiUy^  in  reply,  distinguished  the  case  of 
Chobnondelejf  and  Clinton^  as  involving  an  extremely 
doubtful  question,  agitated  after  long  delay,  and  when 
the  l^al  estate  was  in  a  mortgagee ;  while,  in  the  present 
instance,  the  bOl  was  filed  within  six  months  after  th^ 
Plaintiff  became  entitled. 

The  Lord  Chancellor. 

Under  the  original  limitations,  every  person  taking 
the  estate,  except  Maty  Manning  and  Maty  Creed,  is  to 
assume  the  name  of  Lmcombe ;  but  the  clause  of  for- 
feiture requires  every  person,  without  exception,  to  as- 
sume that  name.    The  infimcy  of  some  of  the  parties  > 

(a)  1  Bwrr.  228.  Bun.  1929.  p.  1940.      Leigh  V. 

(ft)  See  GvUwer  v*  il<%,  4    Leigh,  \S  Ve$.  92.  [x  100. 

may 
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may  pres^it  difficulties  in  the  admission  of  &cts,  for  ob^ 

taining  the  judgment  of  a  court  of  law ;  but,  considering 

"v."'      the  nice  distinctions  in  decided  oases,  I  cannot  deter- 

LuscoMBB.     mjjjg  ^g  eSect  of  such  a  will.     At  present  I  entertain 

doubt,  whether  any  person  could  sustain  an  qectment 

,    under  the  clause  of  forfeiture,  without  having  assumed 

the  name  ofLuscombe^  and  if  so,  whether  they  can  file  a 

bill  here  in  any  other  nam^. 


Juli^  17.  In  reference  to  the  doubt  intimated  by  the  Lord  Chan- 

cellor, Sir  Samuel  Momtlb/  suggested,  that  the  Plaintiff 
was  not  bound  to  asstime  the  naine  before  taking  pos- 
session, and  might  therefore  declare  in  ejectment,  or  In- 
stitute a  suit,  in  another  ndme,  Usltlg  the  name  of  Lus- 
combe  on  entering  on  the  estate,  and  obtaining  an  act  of 
Parliament  within  three  years. 


July  18.  The  Lord  Chancellor. 

I  am  of  opinion^  that  I  cannot  cM*der  a  receiver  in  the 
present  stage  of  a  case  which  involves  so  much  nicety. 
Oh  referring  to  the  authorities,  I  have  some  doubt 
whether  the  legal  estate  is  still  in  the  trustees,  at  least 
for  any  other  purpose  than  for  securing  the  estate  to  the 
separate  use  of  the  Plaintiff  Maty  Hawkins^  formerly 
Maty  Creed.  On  that  supposition,  if  an  ejectment  were 
brought,  there  could  be  no  defence,  provided  that  a  for- 
feiture has  occurred.  It  has  been  suggested,  that  any 
difficulty  may  be  removed  by  directing  a  case;  but  the 
forfeiture^  if  any  forfeiture  has  been  incurred,  affecting 
the  issue,  who  are  in&nts,  I  know  not.  how  admissions 
can  be  made.  The  question  must  therefore  be  dedded 
on  the  hearing  of  the  causet 
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If  tbe  Defendant  bus  ftnrfeited  for  himself  and  hit  ioae,      Hawkins 
a  I^al  estate  must  be  in  the  trustees^  because  they  are  to    lus^^^ubs. 
hold  fiir  the  separate  use  of  Maty  Creed^  now  Maty 
Hcnokins, 


The  whole  legal  estate  being  In  the  trustees^  the 
Plaintiff  cannot  proceed  at  law. 


Jlie  Lord  Chancellor. 

I  doubt  whether  the  whole  legal  estate  is  in  the  trus- 
teesy  if  the  condition  is  not  broken.  In  a  case  in  the 
seventti  volume  of  the  Term  Reports  (a),  of  a  devise  to 
trustees  and  their  heirs,  with  limitations  to  uses,  the 
Court  held,  that  the  legal  estate  was  in  the  trustees 
throughout;  but,  as  it  seems  to  me,  for  this  reason, 
that  there  being  various  trusts  for  the  separate  use 
of  married  wcxnent  after  various  trusts  not  for  marHed 
wometly  thoie  trusts  could  not  subsist  unless  the  legal 
estate  WAs  Iti  the  trustees  from  the  beginning  to  the  end ; 
and  they  relied  on  the  non-repetition  of  a  legal  estate  (£), 


(a)  Probably  Ji0ff0iV»irar<oii, 
7  T.  R.  65S.  **  Whether  thit  be 
a  lue  executed  in  the  trustees  or 
Dot  must  depend  upon  the  in- 
tention of  the  devisor,  which  is 
to  be  collected  from  the  will. 
This  provision,  it  appears,  was 
laade  in  order  to  secure  to  the 
leveral  femes  coverts  a  separate 
allowance,  free  from  the  controul 
of  their  husbands;  to  effectuate 
which  it  is  essentially  necessary 
that  the  trustees  should  take  the 
estate  with    the  use  executed. 


otherwise  the  husband  of  each 
taker  would  be  entitled  to  re« 
ceive  the  profits,  and  so  defeat 
the  very  object  that  the  devisor 
had  in  view."  Lord  Kenytm^ 
p.  653,  654.  See  Nemttc  v. 
Saunders,  1  Vem.  415.  SoiOh  v. 
AUeyne,  5  Mod.  63.  101.  1  Soli. 
228.  Comb.  575.  Jones  v.  Lord 
Say  and  Sele,  1  Eq.  Ca.  Abr. 
383.  S  Ftn.  Abr.  262.  3  Bro.  P. 
C  ed.  TomL  457. 

(b)  See  Doe  v.  Hicks,  7  T,  R. 
435. 

there 


Construction 
in  favour  of 
vesting  the 
legal  estate  in 
trustees,  for  ef- 
fecting a  limi- 
tation to  the 
separate  use 
of  a  married 
woman. 
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Hawkins 

V. 
LUSCOMBE. 


there  being  a  gift  to  the  wife  of  one  of  the  parties;  and 
if  there  had  been  a  repetition  of  the  l^al  estate,  after 
every  trust  for  a  married  woman,  'they  would  not  have 
held  the  whole  legal  estate  to  have  been  in  the  tra9-* 
tees 


Sir  Samuel  BomiUy  observed  that,  in  this  case,  the 
words  are,  to  the  trustees,  ^^  to  the  use  of  them  and  their 
heirs,"  which  must  vest  the  legal  estate  in  them. 


An  in&nt  is 
not  bound  by 
admissions. 


The  Lord  Chanceixor. 

Those  words  are  extremely  important.  But  here  is  a 
ferfeiture,  if  at  all,  of  the  estates  of  the  tenant  for  life,  and 
of  his  infant  children ;  and  how  can  facts  be  stated  in  9, 
case  so  as  to  bind  infants  ?  (a) 


The  case  was  not  mentioned  again.  (£) 


{a)  See  EccleHon  y.  Petty, 
Carth.  79.  3  Mod,  258.  Comb. 
156.  Leigh  v.  Ward,  8  Vent,  72. 
Wrottesley  v.  Bendish,  5  P.  W. 
237.  Thunton  v.  Nutton,  ibid, 
n.  £.  LegardT.  Sheffield,  2  Atk, 
377.  Copekmd  v.  Wheeler,  4  Bro, 
C  C  256.  Redesdale  on  Piead- 
ings,  254.  Lucoi  v.  Lucat,  13 
Ves,  274.      Cowdell  v.    Tatlvck, 


5  Ves,  4*  Beam.  19.  Savt^e  v. 
Carroll,  1  BaU  ^  BeaU.  SSS, 
Cowling  ▼.  £fy,  2  Stark,  566. 

(b)  An  ejectment  vraa  after- 
wards brought,  and  the  Court  of 
King's  Bench  decided,  that  John 
Lutcombe  Luscombe  had  not  in- 
curred a  forfeiture.  Doe  v.  Yate9» 
5  Bam.  ^  Aid.  344. 
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1818. 
Ex  parte  SMYTH, 
In  the  matter  of  Thomas  Smfth^  a  lunatic.  J^y  25. 

rpHE  petition  of  Sir  WiUiam  Smyth,  Bart,  and  the  An  act  of  Par- 

Reverend  Edward  Smyth,  clerk,  committees  of  the  ;^  authorized 

lunatic's  estate,  stated,  that,  under  a  commission  in  the  the  vicar  of 

nature  of  a  writ  de  lunatico  inquirendo,  dated  the  ISth  of  leases  of  the 

January  1816,  Thcmas  Smyth  liad  been  found  a  person  ^fjh%he  con- 

of  unsound  mind,  and  that  the  custody  of  the  person  of  sent  of  the 

the  lunatic  had  been  granted  to  the  petitioner  Sir  WiUiam  ^riSng,*  the 

Snofthj  Bart.,   and  the  care  and  management  of  his  natron  being 

estate  to  both  the  petitioners ;  that,  by  an  act  of  Parlia-  petition  by  the 

mentmade  in  the  5Sd  year  of  the  reiim  of  G^onof^  the  committees  of 
•^  °  his  person  and 

Third,  entitled,   "An  act  to  enable  the  vicar   of  the  estate,  for  a 

church  of  Cambemell,  in  the  county  of  Surrey,  for  the  Jh^M^ter  u> 
time  being,  to  grant  leases  of  certain  parts  of  the  glebe  inquire  whe- 
bdonging  to  the  said  vicarage,"  it  was  enacted,  that,  from  ^^gt' tha^" 
and  after  the  passing  of  the  act,  it^  should  be  lawful  fpr  they,  on  his 
the  petitioner  Edward  Smyth  and  his  successors,  vicars  of  consent  to  a 
the  said  church,  by  indenture  or  indentures  sealed  and  de-  J!^^** 
livered  by  the  vicar  of  the  church  for  the  time  being,  to 
demise  or  lease,  with  the  consent,  in  writing,  of  the  bishop 
of  the  diocese,  and  the  patron  of  the  vicarage,  for  the  time 
being,  all  or  any  parts  of  the  glebe  lands  described  in  the 
schedule  to  the  act,  for  any  term  or  number  of  years  not 
exceeding  ninety-nine  years  in  possession,  unto  any  per- 
son or  persons  who  should  be  willing  to  build  upon  the 
glebe  lands,  or  to  repair  or  improve  the  future  houses  or 
buildings  to  be  erected  thereon,  or  to  erect  or  build  any 
house  or  houses  or  other  buildings  in  lieu  and  stead 
thereof,  so  as  there  should  be  reserved  by  every  such 
lease  or  demise  the  best  yearly  rent  that  could  be  rea- 
sonably obtained  for  the  premises  therein  comprised, 
payable,  half-yearly  or  oftener,  tb  the  party  making  such 

lease 
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1818.  lease  or  demise,  and  his  successors,  and  so  as  every  such 
'^- "   ■  ^    lease  or  demise  be  made  without  taking  any  sum,  or 

Smyth.  other  thing,  by  way  of  fine  (except  as  in  the  act  is  ex- 
cepted) ;  that  the  petitioner  Edward  Smfti  was  the  vicar  of 
the  diurchot  Camberwellf  and,  in  pursuance  of  the  act,  had 
agreed  with  Hewry  Oearge  to  grant  a  lease  of  part  of  die 
premises  described  in  the  schedule  to  the  act ;  and  that 
the  lunatic  was  patron  of  the  vicarage. 

The  petition  prayed  a  reference  to  the  Master,  to  in- 
quire and  certify,  whether  it  would  be  fit  and  proper  that 
tfie  petitioners,  as  committees  of  the  estate  of  the  lunatic, 
and  on  his  behalf,  should  consent  to  a  lease  to  be  granted 
to  H.  George^  of  part  of  the  premises  described  in  the  sche- 
dule in  the  act  of  Parliament ;  and  also  a  reference  to  in- 
quire and  certify,  from  time  to  time,  whether  it  would  be 
fit  and  proper  that  the  petitioners,  as  the  committees  for 
the  time  being  of  the  lunatic's  estate,  should  consent  to 
any  lease  to  be  granted  in  pursuance  of  the  act  of  Parlia- 
ment, of  all  or  any  parts  of  the  glebe  lands  described  in 
the  schedule  thereto. 

Sir  Samuel  Romilly  fior  the  petition. 

The  design  of  the  provision  in  the  act  was  to  prevent 
improvident  leases  by  the  vicar :  tiie  purpose  for  whidi  it 
required  the  consent  of  the  patron  will  be  sufficlentiy  se- 
cured by  the  consent  of  the  committee,  under  the  sanc- 
tion of  the  Court. 

ne  Lord  Chakceilor. 

Unless  the  act  requiring  the  consent  of  the  patron  ii| 
writing  authorizes  the  committee  to  consent  for  him,  I 
cannot  sanction  a  lease  with  the  consent  of  tiie  com- 
mittee. 

Order  refiised. 
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1817. 
VAUGHAN  V.  WORRALL,  "iroTT^ 

1818. 

npHE  Plaintiffs,  trustees  under  an  act  of  parliament   ^^^  «*•  f^- 

•^   Son  building  a  new  church  at  CUfton^  entered  into  a  ^^the      ' 

parol  agreement  with  the  Defendant  for  the  purchase  of  ^^  p|^^^^ 

land  on  which  the  church  might  be  built;  the  bill  prayed  had  entered' 

specific  performance  of  that  agreement ;  and  the  only  ^J?  ^^^^ 

question  wfia,  whether  the  Plamtiffs  had  undertaken  to  defray  the 

cause  a  fiMHpath  which  crossed  the  Defendant's  grounds  ^g^^^^ 

\o  be  closed,  the  Plaintifi  insisting  that  the  Defendant's  having  beea 

solicitor  abandoned  that  part  of  the  agreement.    The  ^h^  Plaint!^ 

Defendant  having  filed  his  answer  with  despatch,  a  joint  ^^®  Defend- 

.  ...  *°t>  <^n  aa  ap- 

commission  was  issued  for  the  examination  of  witnesses,  plication  as 

Before  publication  passed,  the  Defendant  discovered  that  JJJI^^*^® 

witnesses  examined  on  behalf  of  the  Plaintifi^had  entered  knowledge  of 

into  a  subscription  to  defivy  the  expenses  of  the  suit^  and  n^^itted^ 

that  Osborth  the  Plaintiff's  principal  witness,  was  the  so-  exhibit  new 

licitor  in  the  cause,  and  had  agreed  to  bestow  his  attend-*  pjes  to  the 

ance  and  personal  labour  gratuitously,  and  to  adTanoe  J^^®**®*  ^^^ 

lOOl.  towards  the  costs.  of  proi^^ it; 

ana  a  motion 
by  the  Plain- 
On  the  motion  of  the  Defendant  (a),  the  Vice  Chdn-  tiff  to  dis- 

ceUor,  on  the  22d  of  August  1817,  pronounced  the  fol-  ofef  o^ob- 

lowing  order :  —  ^^  leave  for 

' "  exhibitingnew 

"This  Court  doth  order,  that  the  said  Defendant  be  rf^o^J^e 

at  liberty  to  exhibit  fresh  interrogatories  for  the  examin-  the  execution 

ation  of  fJ.  Osbom  and  T.  Whippier  two  of  the  Plaintiff's  the  former 

witnesses,  as  to  their  being  interested  in  the  subject-mat-  witnesses,  and 

°  ,     ,  for  re-examin« 

ter  of  this  suit ;  and  it  is  ordered,  that  the  Plaintiffs  be  in^  the  former 

at  liberty  to  cross-examine  the  said  two  witnesses,  as  to  the  Jhe^ormer^in- 

said  interrogatories  only ;  and,  by  consent,  it  is  ordered,  terrogatories, 

that  the  Defendant  be  at  liberty  to  take  out  a  new  com-  ^^th  costs.  * 

mission,  for  the  ptu^se  aforesaid,  directed  to  the  com- 

(a)  2  Madd.  SM. 

missioners 
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1818.        missioners  named  in  the  former  commission;  but  the 
1.    "  "^       said  commission  is  to  be  at  the  expense  of  the  Defaid- 
t;.  ant."  (a) 

WORRALL. 

A  motion  was  now  made,  on  behalf  of  the  PlaiAti£&, 
before  the  Lord  Chancellor,  that  the  order  of  the  22d  of 
August  might  be  discharged,  or  « that  the  evidence  given 
in  this  cause  by  J.  Osbom  and  T.  fVhippie,  named  in  the 
said  order,  might  be  suppressed,  and  that  the  Plaintifls 
might  be  at  liberty,  on  the  execution  of  the  comiAission 
thereby  directed,  to  examine  the  said  J.  Osbom  and  7/ 
Wliippie  to  the  several  matters  they  have  been  previously 
examined  to  in  this  cause;  and  for  that  purpose  to  ex^ 
hibit,  under  the  said  commission,  the  first  interroga- 
tories exhibited  on  the  part  of  the  Plaintiffs  uiider  the 
former  commission,  and  also  to  exhibit  proper  interro* 
gatories  to  examine  other  witnesses  to  prove  proper  re-^ 
leases  and  discharges  to  the  said  J.  Osbom  and  T.  IVkip- 
pie,  from  any  thing  v^ich  might  aflect  their  competency 
as  witnesses  in  this  cause/' 


1817.  On  this  day  Mr.  Leaeh  and  Mr,  WiJhrahlm  were 

Kav.  7.       heard  in  support  of  the  motion,  and  Sir  Samuel  Romilly, 
Mr.  Hartf  and  Mr.  C  Roniilly  against  it. 

The  Lord  Chancelloi',  remarking  that  all  the  ancient 
forms  of  interrogatories  included  a  question  whether  the 
vritness  was  or  not  interested  in  the  event  of  the  suit ; 
and  that  such  was  the  course  of  proceeding  in  every 
court  where  examination  was  conducted  by  written  in- 
terrogatories ;   and  referring  to  the  practice  of  purga- 

(a)  Reg.  Lib.  fi.  181(i.  fol.  1715. 

tion 
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tion  in  ScottUh  courts  (a),  pos^ned  judgment  till  he 
had  read  tlie  order  and  the  interrogatories.  (&) 


The  case  was  again  mentioned. 


1818. 


Vaughan 

V, 
WOBBAL, 


181S. 


Mr.  Bell,  Mr.  Wetherelt^  and  Mr.  Wilbraham^  in  sup-      J^^  24. 
port  of  the  motion. 


No  precedent  can  be  produced  of  a  re-examination  to 
interest,  after  the  commission  has  been  closed,  and  the 
depositions  returned.  Objections  to  the  competence  of 
a  witness  are  discouraged  by  the  Court,  and  are  there- 
fore not  permitted,  if  the  proper  opportuni^,  namely,  the 
time  when  the  witness  is  oflered  for  examination,  has 
been  suffered  to  pass.  It  would  be  extremely  dangerous 
to  permit  the  party  to  reserve  this  objection  till  the  effect 
of  the  examination  is  known.  According  to  the  ancient 
practice,  by  cross-examination  to  the  merits,  objections 
to  competence  are  waived,  —  a  point  of  £uniliar  occur- 
rence in  tithe  causes.  If  re-examination  is  allowed  at 
all,  it  must  be  to  the  whole  case ;  and  the  Court  conti- 
nually allows  F&-examination  to  the  merits  before  publi- 


(a)  ^  All  witfiflfsesy  before  they 
are  examined  in  the  cause  are 
pufged  of  partial  counsel,  that  is, 
they  must  depose,  that  they  have 
no  interest  in  the  suit,  nor  have 
given  advice  how  to  conduct  it ; 
that  they  have  got  neither  bribe 
nor  promise,  nor  have  been  in* 
Btructed how  to  depose;  and  that 
they  bear  no  enmity  to  either  of 
the  pardes.  Theie*  because  they 
are  the  first  questions  put  to  a 
witness,  are  called  iniHaha  tesU- 
maniL  Where  a  party  can  bring 
present  proof  of  a  witness's  par- 

Vol,  II. 


tial  counsel,  in  any  of  the  above 
particulars,  he  ought  to  offisr  it 
before  the  witness  be  sworn;  but, 
because  such  objection,  if  it  can- 
not  be  instantly  verified,  will  be 
no  bar  to  the  examination,  law 
allows  the  party  in  that  cas^  to 
protest  for  reprobator,  before  the 
witness  is  examined;  i.  e.  that  he 
may  be  afterwards  allowed  to 
bring  evidence  of  his  enmiQr, 
or  other  inhability.'*  Br$kme^ 
Principles  of  the  law  of  Scotland^ 
book  4.  tit.  i.  s.  14. 
{h)  From  Mr,  Memoir  $  notes. 
£  e  cation; 
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cation;  as,  where  depositions  are  suppressed  because  the 
interrogatories  were  leading  (a),  or  the  depositions  were 
produced  to  the  commissioners  ready  prepared  —  Shaw 
v.  Lindsey  {b) ;  so  in  Chclmonddey  r.  Clinton  (c\  the  last 
case  on  the  subject.  The  effect  of  the  Vice  Chancellor's 
order  is  to  deprive  the  Plaintiff  of  the  witness's  evidence. 
Should  it  appear  that  the  witnesses  were  disqualified  by 
interest  at  the  time  of  the  past  examination,  the  Pldntiff 
may  qualify  them  by  releases,  and  will  then,  conformably 
to  the  practice  at  law,  be  entitled  to  a  re-examination. 


Sir  Samuel  RomiUyy  Mr.  Hart^  and  Mr.  C  2tomUh/j 
against  the  motion. 

The  order  of  the  Vice-Chancellor  was  perfectly  of 
course ;  it  is  the  daily  practice,  after  witnesses  have  been 
examined  on  interrogatories,  to  permit  the  exhibition  of 
new  interrogatories  before  their  depositions  have  beeh 
published  —  Harrison^s  Practice,  (d) 


LiabOity  to  the  costs  of  the  suit  is  clearly  an  interest 
which  disqualifies  —  Phittipps  on  Evidence  (e) ;  and 
the  objection  to  the  competence  of  the  witness  is 
not  waved  by  cross-examination  in  ignorance  of  his 
interest  in  the  suit;  it  is  sufficient  t6  object  as  soon 
as  knowledge  of  that  fiict  is  obtained  —  Needkam  r. 
Smith  (/),  Scott  v.  Feivwick  (g),  Perigal  v.  Nicholson  (*), 
Moorhouse  v.  De  Passaiu,  (J)  '  The  modern  distinction 
18)  that  the  proper  time  for  examination  to  compe- 
tence is  before  publication ;  but  the  exhibition  of  in- 
terrogatories  to  credit^   is   permitted  after  publication 

(</)  P.  275 
le)  Ch.  5. 
(/)  2  Vem.  463. 

e)  5  GwUL  1255. 
})  fVightw.  64. 

t)  Coop,  500,    19  Fes.  455. 


(a)  See  Spence  v.  Allen^  Prec, 
in  Cka,  493.  OU6.  Rep.  in  Eq. 
150.  Lord  Arundell  y.  PUt, 
Amb.  S85.  J^entili  v.  Payne, 
5  Anxtr.  985. 

Cb)  15  Vei.  380, 

(c)  5  Met.  81. 


(e)  Ch.  5.  sect  1.  p.  60. 
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—  Callaghan  v.  Rochjbrt  [a\  Purcett  v.  M^^amara  (i), 
W6od  V.  Hammerton  (c),  Carlos  v.  Brook  {d\  Mill  v. 
Jlfta  (£),  S/oAw  V.  M'KerralL  (/)  By  the  present  prac 
tice  at  law,  the  objection  to  competence  prevails  at 
whatever  period  of  the  examination  it  is  discovered  — 
Phillips  on  Evidence,  {g) 


1818. 


Vauohan 

V. 
WOBRAL. 


The  second  object  of  this  application,  liberty  to  re- 
examine the  witnesses  after  the  execution  of  releases,  re- 
quires authority.  On  principle  it  cannot  succeed.  The 
rules  of  law  presume  an  influence  from  interest ;  the 
evidence  given  under  that  influence,  could  not  be  altered 
by  the  witness  after  he  had  received  a  release.  Such  a 
recantation  would  subject  him  to  infamy  at  least,  if  not 
to  other  penalties  of  perjury.  The  cases  of  re-examin- 
ation on  the  same  interrogatories,  are  confined  to  in- 
stances in  which  the  original  examination  is  defective  by 
reason  of  some  accidental  error  —  Sandford  v.  Paul  (A), 
Bondey  v.  Ridley  (/),  Kirk  v.  Kirk,  {k) 


The  Lord  Chancellor. 

There  is  no  doubt  that,  of  late  years,  courts  of  justice 
have  struggled  to  convert  objections  to  the  competence  of  a 
witness  into  objections  to  credit  (/} ;  and  recent  decisions 


(a)  3  Atk.  645. 

{b)  8  Vet.  324. 

\e)  9  Ves,  145. 

(d)  10  Km.  49. 

{e)  12  Vet,  406. 

(/)  3  Bro.  C.  C.  228.,  and  see 
Eunel  V.  Atkinson,  2  Dick.  332. 
W^Omore  v.  JDiekenson^  2  V^.  «J- 
Bea.  267.  White  v.  Fustel,  19 
Ves,  127. 

(g)  Cha.  5.  sect.  8.  p.  130. 
Cha.  S.  p.  267,  268.  Compare 
Lord  LovaCi  trial,  18   Howell, 

Ee  2 


State  Trials,  596,  597.  Abrahams 
T.  Bunn,  4  Burr,  2251.  Turner 
V.  Pearte,  1  T.  R.717.  Houeli 
V.  Lock,  2  Campb.  14. 

(A)  2  Ihck,  750.  3  Bro.  C.  C. 
370.     1  Trj.jun.  398. 

(t)  1  Cojr.  281. 

ik)  8  Vef,  230.  285.,  Me  Bott 
V.  Birch,  5  Madd,  GG, 

(/)  See  Lee  Rep,  Temp, 
Hardwicke,  360,  1  T,  R,  300. 
3  T,  R,  32. 


ludinadon  of 
the  Courts  to 
convert  objec* 
tions  to  com- 
petence, into 
objections  to 
credit. 


(which, 
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Interest  to 
disqualify  a 
witness,  must 
be  interest  in 
the  event  of 
the  cause. 


(which,  though  it  is  difficult  always  to  understand  the 
grounds,  are  substantially  right)^  establish  this,  that  if  tlie 
witness  has  no  interest  in  the  event  of  that  cause,  though 
his  answer  to  the  question  may  be  evidence  for  or  against 
him  in  another  cause,  that  is  not  an  objection  to  his  com- 
petence {a) ;  but  I  have  never  known  that  doctrine  ap- 
plied to  a  case  in  which  a  bill  has  been  filed  in  this 
Court,  and  the  witnesses  have  engaged  to  pay  the  costs 
of  the  proceedings ;  there,  neither  the  PlaintiGf  nor  the 
witnesses  could  be  otherwise  than  aware  that  they  had 
an  interest  in  the  event  of  that  suit 


Presumption 
that  objections 
to  competence 
have  been 
waved,  where 
it  is  not 
clear  Uiat 
at  the  time  of 
the  examin- 
ation the  ob- 
jection was 
unknown. 


It  is  said,  that  the  commission  having  been  returned, 
objections  to  competence  are  too  late.  The  party  may, 
indeed,  waive  the  objection  to  competence ;  and  in  a  case 
in  which  it  is  not  made  reasonably  clear,  that  at  the  date 
of  the  examination  of  the  witness,  the  parly  had  not  a 
knowledge  of  the  objection  to  competence,  I  should  be 
inclined  to  hoLd  that  he  has  waived  it ;  but  it  is  here  al- 
leged, that  the  Defendant  was  not,  at  the  time  of  the 
examination,  aware  of  the  incompetence ;  and  in  reply 
to  the  objection  that  he  comes  too  late,  the  Defendant 
says,  the  moment  it  is  discovered  that  a  witness  has  an 
interest,  his  evidence  is  destroyed,  and  that  being  de- 
stroyed, and  to  be  struck  out,  how  is  it  to  be  restored  at 
law  or  in  equity  ?  I  know  not  what  is  the  practice  of 
courts  of  law.  When,  after  the  witness  has  been  cross- 
examined  to  the  bone,  on  the  last  question  it  f^pears, 
that  he  has  an  interest  in  the  suit,  the  judge  must  say, 
that  no  attention  could  be  given  to  his  evidence ;  but 
whether  they  permit  a  release  to  be  given,  and  the  wit- 
ness to  be  asked  the  general  question,  '^  Is  aU  that  you 


(a)  The  distinction  is  between 
an  interest  in  the  question,  and 
an  interest  in  the  event  of  the 
suit ;  the  latter  alone  disqualifies. 


1  T.  R,  5o«.  3  T.  n.  56. 7  r.  i?. 

603.  PhiUipi  OH  Evidence^  cha.  5. 
sect.  1. 

have 
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have  said  to-day  true?*  or  the  examination  to  be  re-    ^  1818. 
peated,  is  that  of  which  I  am  not  infonned.     At  a  late 
period  of  my  life,  however,  I  certainly  remember  no  such 
instance. 

It  is  a  novelty  to  me  to  hear  it  said,  that  if  it  appears 
that  a  witness  was  interested  at  the  time  of  the  examin- 
ation, this  Court  knows  any  such  practice  as  that,  a  Be-ezamiii- 
release  being  given,   the  witness  may  then  be  re-exa-  ^tnew  in- 
mined,  (a)     I  believe  that  that  never  was  done  in  any  terwted  at  the 

tima  oi  ex* 
well  considered  case.     When,  with  knowledge  that  there  aminatioDy 

might  be  an  objection  to  the  testimony,  and  not  requir-  ?°^  practiied 

ing  on  the  one  hand,  or  giving  on  the  other,  a  release, 

the  parties  take  their  chance  of  interested  testimony,  it 

would  lead  to  mischief  beyond  calculation,  if  they  were 

permitted,  should  the  objection  transpire  in  the  progress  of 

the  cause,  to  release  and  re-examine,  when  it  is  almost  mo- 

raUy  impossible  that  the  witness  should  be  relieved  firom 

the  influencewhich  previously  prevailed  in  his  mind.  Such  • 

a  practice  would  be  still  more  dangerous  in  equity  than  at 

law,  where  the  witness  stands  before  a  tribunal  which  BaDgerof 

knows  all  that  he  has  said,  and'  can  sift  his  evidence.   In  tice. 

equity,  one  deposition  will  be  suppressed  and  the  other 

divulged.     That  is,  in  my  opinion,  a  material  objection 

to  suffering  these  witnesses  to  be  re-examined. 

It  is  nothing  to  allege  that,  on  an  issue,  they  would  be 
examined:  that  is  the  course  of  the  Court:  and  thev 
might  be  examined  with  reference  to  their  depositions 
here.  It  is  enough  to  say  that  practice  sanctions  that, 
and  I  know  Jio  practice  which  sanctions  this.  Unless 
I  mention  it  to-morrow,  you  will  consider  the  motion  as 
refused. 

(a)  Catiow  V.  Mince^  Prec,  in  Chtu  234.  S  Vem  472. 


E  e  8  {The 
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27ie  Lord  Chancellor* 

I  take  this  to  be  a  case  in  which  the  party  who  exo- 
mined  the  witnesses  knew  at  the  time  that  they  had  an 
interest.  Without  prejudice  therefore  to  the  question^ 
in  a  case  where  neither  the  Plaintiff  nor  the  Defendant 
knew  the  fact  of  interest  in  the  witness,  my  opinion  is, 
that  as  I  can  find  nothing  in  this  Court  analogous  to  the 
practice  at  law  of  giving  a  release  to  a  witness  to  qualify 
him  fer  re-examination,  the  party  cannot  re-examine 
these  witnesses  to  the  merits. 


Motion  refused  with  costs,  {a) 

(a)  On  the  re-examination  be-    cree,  see  Snulk  v.  Graham^  anie, 
fore  the  master,  of  witnesses  ex-    p.  264. 
amined.  previously  to  the  de^* 


ANN  PAXTON  GEE, 


PLAIMTin, 


AND 


WILLIAM  PRITCHARD,  and  WILLIAM  AN* 
DERSON,  -  -         -  Defendants. 


July  17.  28. 

Letters  writ- 
ten by  the 
Plaintiff  to  the 
Defendant, 
having  been 
returned  by 
him,  with  a 
declaration 
that  he  did 

not  consider  himself  entitled  to  retain  them,  the  publication  of  copies  taken  before 
the  return  without  the  knowledge  of  the  Plaintiff^  was  restrained  b|y  iiyanction^ 
though  represented  by  the  Defendant  as  necessary  for  the  vindication  of  his  cha^ 
meter.  The  jurisdiction  to  restrain  the  piiblicatiou  of  letters  k  founded  on  a  right 
of  property  in  the  writer. 

by 


rpHE  bill  stated,  that  Wittiavi  Gee,  late  oi  Beddington 
ParJc^  in  the  county  of  Surrey^  deceased,  the  late 
husband  of  the  Plaintiff,  for  many  years  before,  and  at 
the  time  of,  his  death,  resided  in  the  mansion  oi  Bed- 
dingtou  Park  ;    that  the   Plaintiff  had  not   any   issue 
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by  William  Gee,  and  after  their  mmriage  William  Gee  ISJa? 
iQfi>mied  the  Plainti£l^  that  there  w^  a  boy  whom  he 
maintained,  and  intended  to  educate  and  bring  up,  and 
that  he  was  desirous  that  the  boy  should  reside  at  Bed- 
dingUm  during  the  vacations  from  school,  and  that  he 
intmded  to  educate  him  and  procure  him  a  living  in  the 
church,  or  to  place  him  in  some  other  respectable  situ- 
ation 'm  life ;  that  the  Plaintiff  having  great  affection  for 
her  husband,  and  being  desirous  to  comply  with  his  wish 
in  that  respect,  consented  to  receive  the  boy,  whose 
name  was  WiUiam  Pritckardf  (the  Defendant,  the  Rev. 
WHliam  Pritchardi)  and  he  was  accordingly  brought  to 
the  house  at  Beddingtoth  ^^  spent  his  vacations  there  i 
that  FrOchmrdf  after  that  tiipe,  and  while  he  remained 
at  sohod,  was  brought  to  Sfddinglan^  as  his  home  dur- 
ing the  vacations,  or  times  of  recess  from  school^  a^d 
after  he  quitted  school,  and  was  a  student  at  the  Univer- 
sity of  Cambridge^  and  until  his  marriage  in  the  year  1810, 
he  WPS  pennitted  by  WilHam  G^  and  the  Plaintiff,  to 
return  to  and  reside  at  ffedding^n  as  bis  home;  that 
WilUam  Gae,  by  having  Piitchard  frequently  at  his 
house  on  such  ocoasipnf)  had,  wd  showed  gr^t  fond- 
ness fiir  him,  until  some  time  be&re  his  death,  and  the 
Plaintiff  also  entertained  a  good  opinion  of  Jhritchard^ 
and  had  great  regard  for  him,  which  she  often  expressed 
to  him  by  letters  and  otherwise^  and  she  at  all  times  paid 
him  great  attention,  and  shewed  him  great  kindness. 

The  bill  ftirther  stated,  that  WiUiam  Gee  died  in  Ji% 
1815,  having  first,  by  his  will,  divided  his  property  be- 
tween the  Plaintiff  and  Pritchardt  and  made  such  pro- 
vision for  Pntchard  therwii  as  be  thought  proper  and 
just;  that,  for  many  years  during  the  time  the  Phuntiff 
was  so  acquainted  with  JPritchardt  she  was  in  the  habit 
of  writing  letters  to,  and  receivmg  letters  from  him,  on 
various  femily  an4  other  subjects,  smne  of  them  of  a 
E  e  4  private 
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private  and  amfidential  natare,  and  some  as  the 
Plaintiff  beUevcs,  relating  to  his  morals  and  conduct  in 
life,  and  containing  advice  to  him ;  that  for  some  time 
past  the  Plaintiff  had  had  gr^t  reason  to  be  displeased 
and  dissatisfied  with  Pritchard  and  his  conduct,  and  in 
consequence  thereof  they  had  ceased  to  be  on  terms  of 
friendship ;  and  Pritchard^  from  resentment,  as  the  ^ 
Plaintiff  believed,  had  threatened  and  intended  to  print 
and  publish  copies  of  the  letters  which  were  so  written 
by  the  Plaintiff  to  him,  or  extracts  therefirom;  and 
-wrote  a  letter  to  the  Plaintifi^  dated,  the  l^th  of 
May  1818,  containing  the  following  passage:  —  *^My 
life,  as  &r  back  as  memory  serves,  more  particularly 
from  my  first  residence  at  Beddingtan^  together  with  the 
grounds  I  had  for  being  difiarendy  situated,  viz.  your 
professions  contained  in  your  letters,  will  be  publidicd 
in  the  middle  of  June/* 

The  bill  charged  that  Pritchard  was  proceeding  to 
print  and  publish,  or  cause  to  be  printed  and  published, 
the  letters  of  the  Plaintiff,  or  true  copies  or  copy  there- 
of, and  extracts  therefix>m,  and  that  he  and  the  Defend* 
ant  Anderson  had  caused  public  notice  thereof  to  be 
given,  by  advertisement  in  the  newspapers,  and  others- 
wise,  and  particularly  in  a  newspaper  called  The  Morning 
Post  J  on  Friday  the  9th  otjidy^  in  the  words  following: 
<<  In  the  press,  and  speedily  will  be  published,  by  JVil- 
Ham  Jndersonj  bookseller,  Piccadilfyj  ^  The  Adopted 
Son,  or,  Twenty  Years  at  Beddington^  containing 
Memoirs  of  a  Clergyman,  written  by  himself,  and  in- 
terspersed with  interesting  correspondence;''  and  that 
Anderson  was  printing  and  about  to  publish  the  same^  or 
some  work  in  which  the  letters,  or  cc^ies  thereof  or 
extracts  therefirom,  were  introduced. 

The  bill  also  charged,  that  the  Plaintift'never  consent- 
ed 


CASES  IN  CHANCERY.  405 

ed  or  agreed  that  the  letters,  or  any  of  them,  or  any  ex-  1818. 
tracts  or  extract  tbereironi,  should  be  published ;  and,  in 
answer  to  an  all^;ed  pretence  of  the  Defendant  Pritchardj 
that  the  letters  were  his  private  pn^>erty,  and  that  he  was 
ttitided  to  print  and  publish  them,  or  to  make  such  use 
of  them  as  he  might  think  proper,  charged,  that  the  let- 
ters were  wholly  written  and  composed  by  the  Plaintiff, 
and  were  not  the  property  of  Pritckard^  but  of  the  Plain- 
tifl^  and  that  Pritchard  had  not  even  a  jmnt,  or  partial' 
or  any  property  whatever  therein,  and  that  PrUchardj  if 
he  ever  had  any  interest  in  the  letters,  had  parted  with 
the  same^  for  that  he  some'time  since  sent  to  the  Plaintiff 
a  parcel  of  letters  and  papers,  accompanied  by  a  letter 
from  him,  stating,  that  the  parcel  contained  the  origina 
letters  which  the  Plaintiff  bad  so  written  to  him  (the  parcel 
of  letters  bemg  then  in  the  Plaintiff's  possession) ;  but 
the  Plaintiff  charged,  that  Pritchard^  before  he  sent  to 
the  Phuntiff  the  parcel  of  original  letters,  and  without  • 
the  consent  of  the  Plaintiff^  took,  or  caused  to  be  taken, 
a  copy  thereof,  firom  which  copy  so  taken  he  intended  to 
print  and  publish  copies  or  extracts. 

The  bill  further  charged,  that  the  Defendants  were,  or 
were  to  be,  joindy  interested  in  the  profits,  if  any,  which 
should  be  made  or  produced  by  the  sale  of  the  publicar 
tion,  or  that  Anderson  had,  or  was  to  have,  some  joint 
interest  or  concern  with  Pritchard  in  the  publishing  and 
sale  of  the  letters  or  work;  that  the  publication  of  the 
letters,  by  the  Defendant,  was  a  breach  of  private  confi- 
dence, or  violation  of  the  right  and  interest  of  the  Phiin- 
tiff  therdn,  and  was  intended  to  wound  her  feelings,  and 
could  have  no  other  effect 

The  bill  prayed,  that  the  Defendants  might  be  respec- 
tively restrained  by  injunction  firom  printing  or  pub- 
lishing the  original  letters,  or  any  copies  or  copy  of  the 
original  letters,  so  written  by  the  Plaintiff,  or  any  ex- 
tracts 
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^18.  ^  tracts  or  extract  therefrom,  and  might  be  decreed  to  de- 
liver up  to  the  PlaintiiF,  or  to  destroy,  the  oi^igmal  copy 
of  the  letters  so  taken  or  made  by  the  Defendant  PHU 
chard^  and  all  printed  and  other  copies  thereof  or  of  any 
e:(ti»ct8  therefrop,  which  they  might  respectively  have 
in  their  posiession  or  power. 

The  allegations  of  the  bill  being  verified  by  affidavit, 
a  motion  was  made  for  an  injunction,  which  the  Lord 
Chancellor,  after  inquirmg  for  an  instance  of  an  injuno 
tion  issued  against  the  person  to  whom  the  letters  were 
addressed,  granted  on  the  authority  of  Thompson  v; 
SUmiapfi.  (a) 

<<  It  WAS  therefore  prayed,  that  the  Defendants  may  be 
respectively  restrained,  by  the  order  or  injunction  of  this 
Court,  from  printbg  or  publishing  the  said  original 
letter^)  or  copies  or  copy  of  the  original  letters  writtaii  by 
the  Plaintiff,  or  extracts  or  extract  i  which,  upon  bear* 
iug»  4rc,9  isi  ordered  accordingly,  until  the  Defendiints  shall 
appear  to,  and  fully  answer,  the  Pl^ntiff'a  bill,  or  this 
Court  make  other  order  to  the  contrary." 

Heg.  Lib.  A.  ISI7,  feh  1819. 


Jufy  S8.  On  this  day  a  motion  was  made,  on  behalf  of  the  De- 

fendant, to  dissolve  the  injunction. 

The  affidavit  of  the  Defendant,  in  support  of  the  mo- 
tion, stated,  that  he  was  the  natural  son  of  WiUiam  Gee^ 
the  late  husband  of  the  Plaintiff  and  that  about  nineteen 
years  ago,  and  when  he  was  of  the  age  of  eleven  years, 
he  was,  with  the  consent  of  the  Plaintiff,  and  with  her 
knowledge  of  the  relationship  between  himself  and  Mrt 
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Geet  token  into  Mr*  Qe^s  Iiouae^  and  from  that  time  till       IRlSt 

Mr.  Gtf^s  decease,  was  miiformly  treated  by  him  as  hi«       '^Gbb* 

d(Hi,  and  was  plac^  by  him,  and  at  bis  expense,  under  v. 

the  tuition  of  a  clergyman,  who  lived  a  few  mile«  from      W^**^***» 

Beddingtw  Park,  and  during  his  vacations  ha  weat  ta» 

and  resided  M  Bei^ngtqn  Park,  as  his  prqr)er  home ; 

thfit  in  the  year  18Q6  he  was  sent  by  Mr,  Get  to  St. 

Join's  CoJieget  Cawbridgtf  where  he  was,  by  Mr,  Ge^ 

direotiooft  entered  at  first  as  a  pensioner,  and  afterwards 

as  a  fellow  oornxnoner ;  and  that  during  the  whole  time, 

ifwi  the  period  at  wbiob  he  was  so  reoeired  into  Mr. 

G€^%  houses  until  the  time  of  his  death,  be  was  uniformly 

treated  by  Mr.  Get^  as  his  son,  and  wlUi  the  greataat 

kbdness  and  indulgenoe,  wd  was  introduced  by  Inm 

into  the  society  in  :iYbiQh  Mr.  Get  livedo  which  was  of  the 

first  rank  in  the  neighbourhood  of  his  residenoa,  and  was 

always  given  to  understand  by  Mr.  Gee^  that  he  waa  to 

be  prodded  for  by  him,  as  if  be  had  be«i  his  son  by  mas« 

riag«^  and  therefore  the  Defendant  conoeiyed  he  should 

succeed  to  the  bulk»  or  a  large  portion  of  bis  property, 

and  tbat»  in  forming  his  acquaintance  and  connexion  in 

the  world,  he  was  to  act  as '  having  suoh  expectations } 

that  &Qm  the  time  when  he  was  so  takw  into  the  hoose 

of  Mr.  Gee^  until  Mr.  Gee^%  death»  he  was  always  treated 

and  retarded  by  the  Plaintiff  as  her  adopted  son,  and 

she*  during  the  whole  of  that  time^  declared  the  greatest 

lov%  and  regerd,  and  esteem  ibr  him,  and  wrote  to  him, 

and  also  to  his  wife,  previous  to  and  subsequent  to  their 

iHarriage,  a  great  number  of  letters  expressive  of  such 

s^timents,  and  the  Defendant,  at  her  invitation,  always 

treated  her  as  his  mother,  and  called  her  by  that  name. 

The  affidavit  further  stated,  that  in  the  year  1815  Mr. 
Gee  died,  having,  by  his  will,  made  some  provision  for 
the  Defendant  during  the  life  of  the  PlaintiiF,  and  having 
bequeathed  the  sum  of  17}000/.  to  the  Defendant,  or  his 

family, 
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1818.  &mily,  after  the  Plaintiff's  death,  provided  she  did  not, 
by  any  deed  or  will,  otherwise  dispose  thereof;  that  the 
provision  made  by  the  will,  independent  of  the  sum  of 
17»000/.,  was  very  inadequate  to  the  expectation  Mr. 
Gee  had  held  out  to  the  Defendant;  but  that  he  was 
perfectly  certain,  that  in  making  such  inadequate  pro- 
vision, and  also  in  making  the  bequest  of  ITfOOOA  to 
the  Defendant  or  his  fiunily,  subject  to  alteration  by  the 
Flaintifi^  Mr.  Gee  was  fiilly  persuaded,  firom  the  aflfecs 
tionate  conduct  and  great  r^ard  exhibited  by  the 
Plaintiff  to  the  Defendant,  that  the  Defendant  might 
safely  depend  for  his  future  support  on  her  affection ; 
and  that  Mr.  Gee  wished  to  put  it  in  the  Plaintiff's 
power  to  evince,  by  something  more  than  words,  her  af- 
fection and  regard  to  the  Defendant ;  that  immediately 
after  the  decease  of  Mr.  Gee^  a  great  alteration  took 
place  in  the  conduct  and  deportment  of  the  Plaintiff  to 
the  Defendant;  and  it  was,  by  the  direction  of  the 
Plaintiff,  suggested  to  the  Defendant  within  a  few  days 
after  Mr.  Ge(fs  death,  that  the  Defendant  was  no  longer 
to  call  her  by  the  name  of  mother,  as  circumstances 
were  altered ;  and  that  she  had  for  some  time  not  only 
withdrawn  her  regard  from  the  Defendant,  but  treated 
him  with  great  contumely,  and  expressed  hersdf  con- 
cerning him  in  the  most  injurious  and  opprobrious 
terms ;  that  the  Defendant  having,  as  well  during  the 
life  of  Mr.  Gee^  as  since  his  decease,  entertained  such 
expectations  as  were  authorized  by  the  conduct  and  ex- 
pressions of  Mr.  Geey  and  of  the  Plaintiff  herself,  and 
having,  in  his  intercourse  with  his  neighbours  and  ac- 
quaintance, conducted  himself  as  having  such  expect- 
ations, and  having  in  his  conversation  occasionally  al- 
luded to  the  same,  and  especially  having,  upon  hb  mar- 
riage, represented  to  his  wife  and  her  parents,  that  he 
had  such  expectations,  the  Plaintiff  had,  as  the  Defend- 
3nt  had  been  informed  and  believed,  stated  or  represent- 
ed, 
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ed,  that  neither  herself  nor  Mr.  Gee  ever  gave  the  De-  .1818. 
fendant  any  reason  to  entertain  any  such  expectationsi 
and  that)  therefore,  the  Defendant's  representations  in 
that  repect  were  wholly  without  foundation,  or  to  that 
e£fect;  from  which  circumstance,  and  from  the  great  in- 
fluence with  which  the  large  property  of  the  Plaintiff,  in 
the  country,  and  her  great  character  invested  her,  doubts 
bad  been  entertained  of  the  Defendant's  veracity  in  such 
his  representations;  that  he  had  never  committed  any 
act  to  forfeit  the  regard  and  esteem  of  the  Plaintiff,  nor 
was  there  any  thing  in  his  moral  or  prudential  conduct, 
or  in  his  conduct  to  the  Plaintiff,  that  could  justify  her 
withdrawing  her  regard  and  esteem  from  him,  and  treat- 
ing him  in  the  injurious  manner  above-mentioned;  but 
notwithstanding,  the  Defendant  found,  that  from  the  al- 
teration in  the  behaviour  of  the  Plaintiff  towards  him*,  re- 
ports and  suspicions  had  prevailed  in  his  neighbourhood, 
that  the  Defendant  had  been  guilty  of  some  gross  act  or 
acts  of  misconduct,  or  that  he  had  acted  without  due 
deference  to  the  Plaintifil^  or  Mr.  Gee^  and  especially, 
that  the  Defendant's  maniage  was  contrary  to  their 
wishes ;  whereas  both  the  Plaintiff  and  Mr.  Gee,  at  and 
long  previously  to  the  time  when  the  Defendant's  mar- 
riage took  place,  approved  thereof,  in  the  most  unquali- 
fied terms. 

The  af&davit  proceeded  to  state,  that  the  Defendant 
was  the  rector  of  Walton  on  the  HiUj  and  many  of  his 
parishioners  were  tenants  of  the  Plaintiff;  and  from  the 
alteration  in  the  Plaintiff's  behaviour  to  the  Defendant, 
he  found  himself  greatly  hurt  and  lowered  in  the  esti- 
mation of  his  parishioners,  and  fdt  it  absolutely  neces- 
sary to  lay  a  statement  of  the  circumstances  of  his  case 
and  conduct  before  the  public,  which,  supported  by  the 
letters  of  the  Plaintiff  as  necessary  documents  to  authenti- 
cate the  statement,  he  conceived  to  be  the  only  means  of 

vindicating 
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1818.  vindicating  his  character  and  conduct  to  his  parishioners 
and  acquaintance,  and  the  noblemen  and  gentlemen  with 
whom  he  had  been  in  tlie  habit  of  associating ;  and  he 
accordingly  had  written  and  prepared  such  a  statement, 
under  the  title  mentioned  in  the  bill,  which,  with  the 
permission  of  the  Court,  he  intended  to  publish  and 
distribute  gratuitously,  among  his  acquaintances  atid 
neighbours,  but  which  he  never  intended  should  be  sold, 
nor  had  he  the  least  view  to  gain  a  profit  on  such  pub- 
lication; that  he  had  therein  no  vindictive  object  nor 
motive  of  resentment,  nor  any  wish  to  lay  open  or  pub- 
lish to  the  world  any  of  the  Plaintiff's  secrets,  or  to 
wound  her  feelings,  or  to  compel  or  induce  her  to 
comply  with  any  applications  made  to  her  by  the  De- 
fendant, nor  any  other  object  than  the  Defendant's  own 
vindication ;  that  the  letters,  and  parts  of  letters,  which 
he  intended  to  publish,  related  solely  to  the  Defendant 
and  his  wife,  as  connected  with  the  Plaintiff  and  Mr. 
6ee  :  and  that  Several  of  the  facts  before  stated  he  cottid 
have  supported,  by  inserting  some  of  the  Plaintiff's  let- 
ters ;  but,  in  deference  to  the  decision  of  the  Court  in 
granting  the  injunction,  he  had  forborne  so  to  do. 

The  farther  affidavit  of  the  Plaintiff,  in  opposition  to 
the  motion,  stated,  that  William  Gee,  the  late  husband 
of  the  Plaintiff,  and  the  reputed  father  of  the  Defendant 
Pritchard^  by  his  will,  among  other  things,  gave  to 
Pritchard  the  sum  of  4,000/.,  which  he  had  received,  and 
also,  during  his  life,  the  interest  of  the  sum  of  6,000A, 
(which  he  had  also  received  from  time  to  time,)  and  after 
the  Defendant's  death  he  gave  the  6,000/.  for  the  benefit 
of  the  wife  and  children  of  the  Defendant ;  and  he  also 
gave  the  sum  of  17,000/.  to  trustees,  in  trust,  to  pay  the 
interest  to  the  Plaintiff  for  her  life,  and  after  her  death, 
to  pay  the  principal  to  such  persons,  and  in  such  manner 
as  she  should  appoint ;  and  if  she  made  no  appointment, 

then, 
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tfaeni  upon  trust,  to  pay  out  of  the  dividends  thereof  an       1618. 
annuity  of  100^.  to  H.  S.  for  her  life,  and  subject  thereto 
to  pay  the  dividends  to  Pritchard^  and  after  his  death  for 
the  benefit  of  his  wife  and  children. 

The  affidavit  of  the  Plaintiff  further  stated,  that  she 
considered  the  provision-  so  made  by  the  wUl  of  Mr.  Gee^ 
compared  with  his  fortune,  an  adequate  provision  for  the 
Defendant,  and  as  much  as  the  Defendant  had,  or  as  Mr. 
Gee  gave  him,  any  reason  to  expect ;  that  she  believed 
the  reason  why  Mr.  Gee  gave  to  her  a  power  of  disposing 
of  the  sum  of  17,000/.  after  her  decease,  was  to  give  her 
a  check  upon  his  conduct,  and  to  enable  her  to  withhold 
all  benefit  thereof  firom  the  Defendant,  if,  by  his  con- 
duct, he  should  not,  in  her  opinion,  entitle  himself  to  the 
same,  and  that  such  power  was  not  given  to  her  to 
evince,  by  more  than  words,  her  regard  to  Pritchard  ,• 
that  Pritchard  was  never  given  to  understand  from  her 
that  he  had  reason  to  expect  Mr.  Gee's  fortune,  and 
that,  in  a  letter  written  by  him  to  her,  so  late  as  the  16th 
oi February^  he  admitted  the  same;  she  denied  that  she 
had  treated  Pritchard  with  great  contumely,  or  that  she 
had  expressed  herself  in  any  injurious  and  oppro- 
brious terms  concerning  him ;  but  she  said,  that  hav- 
ing great  reason  to  be  displeased  and  dissatisfied  with 
his  conduct,  she  had  expressed  such  her  displeasure  and 
dissatisfaction. 

The  affidavit  proceeded  to  state,  that  since  the  death 
of  Mr-  Gee,  the  Plaintiff  procured  for  the  Defendant  the 
presentation  to  the  rectory  of  Walton  on  the  Hilly  of  the 
annual  value  of  about  400/.,  of  which  he  was  then  in 
possession  as  incumbent ;  and  she  had  also,  on  his  repre- 
sentation of  having  incumbered  himself  with  debt,  given 
to  him  the  sum  of  4,500/.  to  enable  him  to  pay  his  debts, 
and  bad  since  given  to  him  other  large  sums  of  money ; 

that 
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1818.  that  Pritckard  still  continued  to  apply  to  her  for  money? 
and  pressed  her  to  allow  hiin  to  receive  the  interest  of 
the  sum  of  IT^OOO/.,  and  to  give  up  to  him  her  life  in- 
terest therein,  with  ^hich  she  refused  to  comply. 

The  affidavit  eitpressed  her  belief  that  Pritchard 
had  been  induced  to  threaten  to. publish  the  letters 
which  she  had  written  to  him,  for  the  purpose  of  com- 
pelling or  inducing  her  to  comply  with  such  applica- 
tion, and  not  of  vindicating  his  character  and  conduct; 
that,  on  the  18th  of  March,  she  received  a  letter  fix>m 
him,  addressed  to  her,  whereby  he  expressed  him- 
self, amongst  other  things,  as  follows  :  —  *^  I  allude 
to  the  interest  of  the  17,000/.,  which,  if  you  will  allow 
mC)  without  further  comment,  to  receive  the  interest  o^ 
at  &  W*s.9  I  shall  give  you  no  further  uneasiness,  either 
by  my  presence  or  by  further  application ;"  that  the  let- 
ter mentioned  in  the  bUl  to  have  been  written hjPritch^ 
ardj  and  sent  to  her  with  the  original  letters  which  she 
had  formerly  written  to  him,  was  dated  the  6th  oi  April 
then  last ;  and  therein,  afier  accusing  himself  of  ingrati- 
tude to  the  Plaintiff  and  apologizing  to  her  for  his  past 
conduct,  he  begged  her  forgiveness,  and  disclaimed  or 
abandoned  all  right  to  the  letters,  as  being  unworthy  of 
the  sentiments  and  expressions  of  kindness  contained  in 
them. 

Mr.  HaH,  Mr.  Wetherell,  and  Mr.  SidehoUoniy  in  sup- 
port of  the  motion.  * 

This  injunction  cannot  be  supported,  except  on  the 
general  principle,  that  the  writer  of  a  letter  is  entitled  at 
any  time  to  restrain  the  publication,  and  to  recover  the 
possession  from  tile  person  to  whom  it  was  addressed. 
No  such  principle  has  ever  been  recognized  in  the  juris- 
prudence of  this  country,  and  is  negatived  by  the  only 

recent 
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recent  decision  on  this  subject,  Lord  and  Lady  Perceoal       1818. 
V.  Phipps.  (a)    In  Hudson's  Treatise  on  the  Court  of 
Star  Chamber  (d),  no  trace  is  found  of  any  interference 
of  that  tribunal,  by  injunction  or  otherwise,  on  the  sub- 
ject of  letters,  unless  the  publication  was  libellous. 

The  Lord  Cha«cbllor. 

It  will  not  be  necessai^  to  trouble  you  with  that  view 
of  the  case.  The  publication  of  a  libel  is  a  crime;  and 
I  have  no  jurisdiction  to  prevent  the  commission   of  The  Court  of 

crimes ;  excepting,  of  course,  such  cases  as  belong  to  the  ^^  ^riSiction 

protection  of  infants,  where  a  dealing  with  an  infant  may  to  prevent 

amount  to  a  crime  —  an  exception  arising  from  that  pe-  i^the'protw* 

culiar  jurisdiction  of  this  Court  t>on  ofinfants. 

Argument  in  support  of  the  motion  resumed. 

An  attempt  will  be  made  to  sustain  the  injunction,  on 
the  ground  that  the  publication  of  the  letters  will  be 
painful  to  the  feelings  of  the  Plaintiff. 

The  Lord  Chakcellor. 

I  will  relieve  you  also  from  that  argument.    The 
question  will  be,  whether  the  bill  has  stated  facts  of  which 
the  Court  can  take  notice,  as  a  case  of  civil  property, 
which  it  is  bound  to  protect     The  injunction  cannot  be  No  injunction 
maintained  on  any  principle  of  this  sort,  that  if  a  letter  JlJ^bllca^^^^^^^ 
has  been  written  in  the  way  of  friendship,  either  the  con-  letters  as  pain- 
tinuance  or  the  discontinuance  of  that  friendship  affords  jngs  of  the 
a  reason  for  the  interference  of  the  Court  writer. 


Argument  in  support  of  the  motion  resumed. 

The  injunction  then  must  rest  on  one  of  two  grounds : 

{a)  9  V€$.  4*  Beam.  19.  {h)  S  CoUed.  JuHd,  1.  —  25D. 

Vol.  n.  Ff  1.  That 
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1818.       L  That  the  Plaintiff  poesessos,  in  the  letters,  a  property 
"q-  -'     either  general  or  literary ;  2.  That  the  publicatioii  of  them 
V.  is  a  breach  of  trust. 

It  will  be  difficult  to  establish  that  letters  may  be  the 
subject  of  literary  property.  The  cases  of  Pope  v. 
Curl  {a\  and  Thompson  y.  Stimkqpe(b)9  render  it  doubt- 
ful to  what  extent  the  Court  recognizes  the  doctrine  of 
property  in  letters.  Thus  Plim/s  letters  are  said  to 
have  been  written  or  revised  for  publication,  (c) 

The  Lord  Chancellor. 

My  predecessors  did  not  inquire  whether  the  inten- 
tion of  the  writer  was  or  was  not  directed  to  publicatioEU 
The  difficulty  which  I  have  felt  in  all  these  cases  is  this: 
If  I  had  written  a  letter  on  the  subject  of  an  individual, 
for  whom  both  the  person  to  whom  I  ¥nrote  and  myself 
had  a  common  regard,  and  the  question  arose  for  the 
first  time,  I  should  have  found  it  difficult  to  satisfy  my 
mind  that  there  is  a  property  in  the  letter ;  but  it  is  my 
duty  to  submit  my  judgment  to  the  authority  of  those 
who  have  gone  before  me ;  and  it  will  tiot  be  easy  to  re- 
move the  weight  of  the  decisions  of  Lord  Hardmcke  and 
The  doctrines  Lo^  Apdey.  The  doctrines  of  this  Court  ought  to  be 
E^^^,5f*    ^  ^^  settled,  and  made  as  uniform  ahnost  as  those  of 


to  be  B^ed  the  common  law,  laying  down  fii^  principles,  but  taking 
foundSfoT'  ^^^^  ^^  ^®y  ^^^  ^  ^  applied  accordmg  to  the  circum- 
fixed  prioci-  stances  of  each  case.  I  cannot  agree  that  the  doctrines 
acco^ng^*  of  this  Court  are  to  be  changed  with  every  succeeding 

the  drcum-  jud^re.  Nothing  would  inflict  on  me  greater  pain,  in 
stances  of  .   .        ,.      t  i         i  «      .        i       »  t  ^  ^ 

each  case.        quitting  this  place,  than  the  recollection  that  I  had  done 

'^'^^"^t  ^  *°y  thing  to  justify  the  reproach  that  the  equity  of  this 
equity.  Court  varies  like  the  Chancellor's  foot,  {d) 

{a)  2  JMr.  342.  for  law  we  have  a  measare,  know 

{h)  Amb.  737.  what  to  trust  tp ;  equity  is  ao- 

(c)  PUn,  Epiti.  Ll,ep.  l»  cording  to  the  conscience  of  him 

(d)«  Equity  is  a  roguish  thing:    that  is  Chancellor,  and  as  that  it 

I  under* 
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Iwdw»t«idtb0VH^C%w^c»i»iBtbe  1818. 

PefccwiF^  pMf)ert])r  in  iba  letfens,  ^ut  to  h^ve  infti 9ed>  '       v. 
from  the  circumstanc0s»  that  she  ba4  autboriaed,  aad  for    "»*«*^*»- 
that  reason  could  not  complain  o^  the  publication. 

Argument  in  support  of  the  motion  resumed. 

letters  between  public  functipnaries  on  public  busii 
ness,  or  beiween  private  individuals  w  private  busiaess. 
Inhere  tba  nature  pf  the  sul^^t  discussed  m^d^  it  evident 
tliat  the  Q^rosppndfsnce  cpulfl  not  be  designed  &r  pubn 
lic^lioii,  ip^  (Hmatitute  an  f$:(cf9tian« 

The  Laim  QuAveeixpftt 

Are  the  cases  which  establish  the  jurisdiction  founded 
in  a  right  to  restore  the  property,  or  to  restrain  the 
publication?    I  think  that  the  decisions  represent  the 
property  as  qualified  in  some  respects ;  that  by  sending    / 
the  letter,  the  writer  had  given,  for  the  purpose  of  read- 
ing, and,  in  some  cases,  of  keeping  it,  a  property  to  the 
person  to  whpm  tb^  letter  wa§  addressed,  yett  that  tbe 
gift  was  ^  r^U'iin^c],  tb^t  ttUra  the  purposes  f9r  wbioh 
O^e  l^tt^r  wi^  sent,  tfee  property  y^i^  ip  tbfi  *ei|d«r-     If  The  publica- 
tbat  is  the  pyincipj^  it  is  immateriM  whether  the  pubUr  ^^  ^^  ^^^ 
cation  is  for  the  purpose  of  pro^t  pr  pot.     If  for  prp^iti  strainetl  al- 
the  party  is  then  selling,  if  not  fpr  prpfit,  he  i^  giving,  des^gwd  foe 
thfttf  a  portion,  pf  which  b§}opg«  tp  the  writer,     \  dp^bt  profit. 

(a)  2  Ves,  4*  Beam,  19. 


larger  or  narrower,  so  is  equity.  Chancellor   has    a    long    foot, 

T$4  all  Qne,  a$  if  they  should  ftnather  »  shqrf  foot,  a  (tufd  ?n 

make  his  foot  the  standard  for  indiffbrent  foot;   'tis  the  same 

tbfi  mpasur^  we  c»U  a  CN^c^l-;  thiqg  in  th§  pb^nce^Qf '^  cjq|)- 

lor'f  <po^;    wlwt  an  unc^r^n  sqpncp,"    &i(/«i,  T^ble  T^H, 
measure  would  this  b^l     One 

F  f  8                        vbelhev 
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1818.        whether  the  Court  has  proceeded  so  far  as  to  decree  the 

^      -  restoration  of  letters ;  for  the  principle  on  which  it  in- 

V.  terferes  recognizes  a  joint  property  in  the  writer  and  the 

^iTCHAu»>    pergQjj  to  whom  they  are  addressed. 

Whether  the     *^  ^ 

CourtwiU 

s^S***  rf^       Argument  in  support  of  the  motion  resumed. 

letten. 

^^•••^^  It  is  dear  that  the  Defendant  was  entided  to  retain 

the  letters,  and  retaining,  to  read  and  show  them  to  his 
friends  or  to  strangers.  These  modes  of  publication 
there  is  no  pretence  for  restraining :  upon  what  principle 
then  can  the  publication  by  printing  be  restrained  ?  An 
equity,  or  jus  proprtetatis^  in  the  Plaintiff,  must  apply 
equally  to  every  mode  of  publication,  and,  confessedly, 
not  authorising  the  restraint  of  some  modes,  cannot  by 
any  rational  distinction  authqrise  the  restraint  of  any 
mode.  The  argument  is  the  same,  whether  the  supposed 
right  of  the  Plaintiff  is  founded  in  property  or  breach  of 
confidence. 

The  Lord  Caancellor. 

Does  the  common  injunction  ever  go  so  far  ?     When 

the  Court  enjoins  a  Defendant  from  publishing  the  book 

of  another,  has  it  ever  restrained  him  from  reading  it,  or 

Extent  of  the   showing  it  to  his  fiiends?     Such  an  injunction  will  not 

a^nstpubli-    Prevent  the  Defendant  from   carrying  the  book  to  a 

cation.  reading-room,  or  reciting  it  in  public  company  {a) ;  but 

is  that  a  reason  for  not  restraining  publication  ?    The 

usage  limits  the  extent  of  the  jurisdiction. 

Argument  in  support  of  the  motion  resumed. 

Admitting  that  the  right  of  property  in  the  person  re- 

'  (a)  Acting  a  dramatic  compo-    to  restrain  acting  as  an  invasion 

sidon  on  the  stage,  is  not  a  pub-    of  copyright     Moirm  o.  Kelly^ 


lication,  within  sUt.  8  Atun.  c.  19^    1  Jae.  4*  WaOc»  481 
but  injunctionshaTe  been  granted 


ceivmg 
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ceiving  the  letter  is  qualified,  the  question  whether  that  ^  ISIS. 
right  of  property  includes  a  right  of  publication  must  de- 
pend on  the  circumstances  of  each  case.  Whenever  the 
writer  is  entitled  to  the  restoration  of  the  letter,  the  party 
firom  whom  he  is  entitled  to  recover  it  can  have  no  ri^t 
of  publication.  The  exclusive  property  in  the  manu- 
script includes  evety  right  of  using  it,  and,  among  other 
uses,  for  the  purpose  of  publication.  But  where  the  cor- 
respondent is  entitled  to  retain  the  manuscript,  great 
difficult  occurs  in  restricting  his  right  of  publication* 

In  this  case  the  Defendant  was  unquestionably  entitled 
to  retain  the  letters ;  and  he  is  now  entitled  to  publish 
them  for  the  vindication  of  his  character.  The  cases  of 
Pcpe  V.  Cwrl^  and  JTiompson  v.  Stanhqpej  proceed,  on  the 
supposition,  that  the  person  in  possession  of  the  letters 
was  the  depositary  only,  and  not  the  proprietor;  but 
whenever  the  person  to  whom  they  are  sent  is  entitled  to 
retain  them,  being  proprietor  of  the  substance  on  which 
they  are  written,  he  is  proprietor  of  thei^  contents,  and 
may  therefore  publish  them.  The  injunction  in  — «—  v. 
Eaton  (a)  was  granted  on  the  fact  of  purchase  of  the 
letters  by  the  writer  from  the  Defendant. 

On  the  ground  of  breach  of  trust,  of  which  there  is  no 
evidence,  the  injunction  could  not  be  maintained ;  this 
Court  interferes  with  publications  only  as  the  subject  of 
property  -7-  Southey  v.  Sherwood,  (i)  The  injunction  in 
the  Earl  of  Granard  v.  Dunkin  (c)  was  founded  on  a 
ri^t  of  proper^  in  the  receiver  of  the  letters* 

The  Lord  Chancellor. 

The  question  is,  what  is  the  conduct  of  the  Plaintiff, 

(a)  15  April,  1813.   S  Ves.  4r        (&)  2  I^er.  455. 
Sem.  S9.  37.  (c)  1  BaU.  ^  Beat.  S07. 

FfS  which, 


4i» 
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m«. 


The  person 
receiving  let- 
ters may  de- 
stroy them 


Whitby  by  the  D^ndant^s  dffidi^vit,  is  r^pre^eut^  as  hb 
jastificatioB  in  the  {Publication  of  the  l<itleris  ?  If  thi^ 
Gtiurt  possesses  jurisdibtion  by  reasbil  of  a  right  5f  {)ro^ 
perty,  ahd  if  the  principle  of  the  decision  ih  Ldrd  and 
Lady  Pereettal  v.  Phipf^  would  require  me  to  declare^ 
that,  notwithstanding  that  right  of  property,  the  Plains 
tt£rs  conduct  had  been  sueh^  that  iihe  was  not  entitled  to 
the  interfarebce  of  the  Courts  the  Defendant  i§  at  libeny 
to  insist  on  dther  or  both  of  th6se  points ;  prdtided  ttiat 
he  is  hot  concluded  by  the  act  Which  Lord  Apdey  tiS 
strongly  censured,  of  returning  the  originals  and  retain- 
ing copies.  That  i$et  is  pHrtleiilftriy  Stated  in  IHH  blU  as 
ah  abandonment  of  propet-ty«  tf  the  DefendMt  hiA  Mff 
tight  of  property^  it  was  in  the  origintdi^.  He  has  Hbt 
averred  that  the  letters  firili  prove  the  Sl&t^ltteht  ill  hU 
affidavit)  thbugh  that  is  to  be  infefrei^;  The  IMftHdaflt 
might  destroy  the  letters  (it^  atld  sd  deiltdy  the  ]Phliil& 
tifPs  expectation  of  profit  from  thetn. 


Sir  Sanrnd  Rmii%  and  Mr.  Bimp^  M  the  injuile& 
tion. 

!t  hias  beeti  decided,  foftunately  for  the  welfare  of  so- 
ciety, that  the  Writer  d?  letters,  though  written  without 
any  purpose  of  profit,  or  any  idea  of  literary  property, 
possesses  feuth  ^  tight  olf  property  in  them,  that  they  can- 
ildt  be  published  without  his  codsent,  unless  the  purposes 
df  justice,  dVil  br  crimlhal,  require  the  publication,  (if) 


(a)  See  S  Wdv^dMft  Ltctufcs; 
415. 

(b)  ^  At  etiam  literas  quas  roe 
sibi  misisse  diceret,  recitavit, 
homo  et  humanitatis  expers,  et 
vitae  communis  ignarus.  Quis 
eilim  ttB()uBmj  (]Ui  'piiululum 
modo  bonomm  consuetudinem 
nosset,  literas  ad  se  ab  amico 
missasi  offimsiodfe  HiCfai  interpo 


sik,  in  mediiibi  pf-otutit,  pal^m- 
que  redtavit?  Qltid  est  hliUd 
toUere  k  vita  vitce  societatem, 
quam  tollere  amicorum  colloquia 
dbscbtiumr^  Qiikih  niulta  joca 
sclent  esse  in  epistolis,  qiue  pro- 
lata  6l  siHt,  ittepta  esse  Videabtur? 
Quam  multa  seria,  neque  tamen 
uUo  modo  diVblgAHdti  ?^  Vic* 
Fhil.  iu 

It 
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It  b  not  lieotttoaiytlmtthqrshotild  be  written  ii^  18I8« 

Dr.  Paletf  having  prepared  sennona  designed  for  gratui- 
tous distribution  among  his  parishioners,  the  Court  held 
that  his  executors  possessed  a  proper^  in  them,  and,  at 
their  instanoe,  interfered  to  restrain  the  publication  by  a 
bookseller.  The  question  here  is,  whelher  the  Defend- 
ant has  established  that  he  is  about  to  publish  those  letters 
for  purposes  essential  to  justice  ?  Without  that  proof 
he  cannot  avail  himself  of  the  decision  in  Lord  and  Lad; 
Ptrceoal  v»  Phipps^  a  decision  which  admits  much  re- 
mark. No  such  case  is  established  \fy  his  affidavit*  and 
£)r  the  purpose  of  establishing  one^  a  course  more  eSkxy^ 
tual  thau  any  affidavit  would  have  been  the  production 
of  the  intended  publication.  The  publication,  not  of  a 
sinqile  narrative  of  facts,  but  of  a  novel,  is  an  extraiprdi- 
nary  expedient  for  the  vindication  of  character. 

791^  Lord  Chancelloiu 

The  decision  o^  die  Vice  Chancellor  pf  oceeded  on  the 
principle,  that  in  that  case  the  publication  was  necessary 
fof  the  purposes  of  justice ;  the  letter  of  the  Defendant, 
written  it)  Aprils  is  decisive  that  the  puUication  here  is 
not  netessaty  fbr  tliose  purposes.  What  occasion  was 
there  tot  the  Defendant  tx>  inform  the  public^  that  he 
iiktended  eertftin  papers  fi>t  distribution  among  his  pri* 
vate  friends? 

Argiittitsnt  fot  the  injonedon  lesumed. 

The  present  decision  will  constitute  a  most  important 
precedent  If,  on  these  affidavits,  the  ii\junction  is  dis- 
solved, no  man  can  be  restrained  from  publishing  the 
letters  which  he  has  received  from  another ;  all  that  will 
be  necessary  to  authorize  the  publication,  is  a  quarrel, 
and  an  assertion,  that  the  disclosure  is  required  for  the 
vindication  of  bis  character.    When  the  Defendaht  re- 

Ff4  X\xmA 
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1818.       turned  the  originals,  clandestinely  retaining  GopieSy  he 
*      '  '         abandoned  all  right  of  property  in  the  letters. 

PaiTCHARD.       jj^  Lo^  Chanceixoe. 

This  case  came  originally  before  me  on  a  motion  made 
ex  parte  by  the  Plaintiff  Mrs.  Gee,  the  widow  of  the  fa- 
ther of  the  Defendant,  who  is  represented  in  the  plead- 
ings as  his  ille^timate  son.  The  affidavit  of  the  De- 
fendant states  his  introduction  in  that  character;  that  be 
was  known  and  received  as  a  son,  and  treated  by  his  &- 
ther  and  his  wife  with  great  kindness';  the  affidavit  seems 
to  intimate  some  dissatisfaction  with  the  representation 
made  in  the  bill,  of  the  circumstances  of  his  introduction ; 
tiiat  is,  perhaps,  not  very  material,  not  a  matter  which 
much  blends  itself  with  the  consideration  that  I  must 
give  to  the  subject :  but  his  introduction  is  certainly  re* 
presented  differentiy  in  the  bill  and  in  his  affidavit.  It 
is  stated,  that  the  Plaintiff  entertained  a  great  kindness 
for  him,  and  that  she  expressed  that  kindness  by  letters 
in  the  life  of  his  &ther.  I  collect  from  the  last  affidavit, 
that  Mr.  Gee  gave  to  the  Defendant  a  I^;acy  of  40002. ; 
the  interest,  for  life,  of  60002.,  devoting  tiie  principal  of 
that  sum  for  the  benefit  of  his  children ;  and  that  he 
gave  to  the  Plaintiff  the  interest  of  17,0002.  for  her  life^ 
with  a  power,  which,  under  the  circumstances,  iqppears 
to  me  not  unfit,  to  appoint  that  sum,  not  by  deed  merely, 
but  hj  deed  or  will ;  and  I  am  bound  to  take  it  to  be  his 
pleasure,  that  she  should  have  the  power,  during  the 
whole  course  of  her  life,  of  judging  to  whom,  at  her 
death,  it  should  devolve ;  an  absolute  power,  of  the  ex- 
ercise of  which  no  person  has  any  right  to  complain. 
The  testator  also  declares,  that  if  his  widow  does  not 
think  proper  to  make  a  different  disposition,  tiiat  sum 
shall  go  to  the  Defendant ;  but  as,  between  the  Defend- 
ant and  the  Plaintiff,  the  rule  by  which  I  am  governed, 

is 
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is  dbe  will  of  his  &ther.  I  understand  that  it  was  the  1818. 
intention,  that  he  should  have  the  living  which  he  now 
has,  which  was  in  the  gift  of  Mr.  Gei^s  brother,  but  not 
vacant  at  his  death :  the  Plaintiff  contends,  that  she  in 
some  sense  obtained  it  for  him;  it  is  not  going  fiur  to 
conjecture,  that  if  she  had  opposed,  it  would  not  have 
been  given  to  him.  The  Defendant  had  thus  received 
4000/.  firom  his  bther's  bounty,  and  the  interest  of 
60002.,  and  had  this  contingent  right  in  17,000/.,  with 
the  prospect  of  the  rectory. 

The  Plaintiff  represents,  that  during  many  years  she 
had  addressed  to  the  Defendant  letters  of  a  priviate  and 
confidential  nature ;  that  she  afterwards  had  reason  to 
be  dissatisfied  with  his  conduct,  and  they  had  ceased  to 
be  on  terms  of  friendship ;  and  as  evidence  of  his  inten- 
tion to  publish  the  letters,  her  affidavit  states  the  adver- 
tisement. The  Defendant  represents,  that  he  neither 
did  nor  does  intend  to  publish  the  letters  for  profit;  and 
insists,  that  it  is  too  bard  a  criticism  to  infer  firom  the 
words,  **  to  publish,"  after  this  explanation,  that  he  must 
be  understood  to  mean  publication  for  sale ;  and  yet  I 
cannot  but  think,  that  the  Defendant  will,  on  reflection, 
admit,  that  if  it  was  his  intention  merely  to  give  these 
letters  to  his  fiiends  and  relations,  it  was  not  prudent  to 
announce  his  intention  by  advertisement  The  adver- 
tisement thus  held  out  to  the  public,  though  of  a  publi- 
cation intended  only  for  private  circulation,  has  this  ef> 
feet,  that  those  who  see  the  publication  know  its  nature, 
but  those  who  saw  only  the  advertisement,  might  have 
been  led  to  believe,  that  there  was  something  in  the  let- 
ters more  to  the  disadvantage  of  those  concerned,  than 
they  really  contained ;  and  I  cannot  think  this  a  prudent 
course. 

It  has  been  said,  that  the  bill  contains  no  allegation  of 
a  right  of  property :  but  there  is  an  express  charge,  that 

by 
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1818.  troul  on  the  Defendant's  conduct,  (and  I  take  the  fiu^ts 
to  be,  that  she  had  given  to  him  various  sums,  and  that 
he  continued  to  press  for  money,}  proceeds  to  state,  that 
the  Defendant  returned  her  letters,  having  first  taken 
copies,  and  now  threatens  to  publish  them.  Whether 
that  is  an  act  which,  if  it  can  be  done^  ought  to  be  done, 
the  Defendant  is  to  decide.  I  am  to  decide  whether  it 
can  be  done.  If  it  is  supposed,  that  by  reading  the  let- 
ters any  impression  may  be  made  on  my  mind  diffisrent 
from  thai  which  I  am  about  to  state,  I  will  forbear  to 
state  it,  till  I  have  read  them ;  otherwise  I  am  now  ready 
to  proceed. 

The  counsel  for  the  Defendant  intimated,  that  they  had 
read  one  of  the  letters  and  thought  it  unimportant* 

The  Lord  Chancellor. 

I  am  of  opinion,  that  the  Plaintiff  has  a  sufficient  pro- 
perty in  the  original  letters  to  authorise  an  injunction, 
unless  she  has  by  some  act  deprived  herself  of  it.  Laying 
out  of  the  case  much  of  what  Mr.  Wetherdl  has  urged 
with  so  much  ingenui^,  I  say  only  that  though  a  letter  is  a 
subject  of  property,  citable  of  being  much  more  largely 
dealt  with,  in  communication,  than  books,  as,  by  reading 
to  others,  repeating  passages,  4*^.,  yet  the  Court  has 
never  been  alarmed  out  of  the  practice  of  granting  in- 
junctions relative  to  letters  to  the  extent  to  which  it 
grants  them  in  the  case  of  books,  because  persons  may 
assemble  others,  and  read  and  recite  to  them :  it  is  not 
deterred  fix>m  giving  that  relief  because  it  cannot  give 
other  relief  more  effectual. 

In  stating  what  Lord  Hardwicke  says  on  the  subject, 
though  I  cannot  at  the  moment  re£er  to  cases,  I  state 
that  which,  in  cases,  has  been  handed  down  as  the  law  of 

the 
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the  Court  In  Pope  v.  Cwrl^  Lord  Hardmcke  went  out  1818. 
of  his  way  to  state  what  he  thought  the  doctrine  on  the 
subject  of  letters.  Though  the  letters  of  eminent  men, 
no  one  can  suppose  that  they  were  all  meant  for  publi- 
cation ;  there  are  many  passages  in  &ooifl^s  letters  which 
he  would  be  unwilling  to  have  published.  Lord  Hard* 
wide  says,  *^  Another  objection  has  been  made  by  the 
Defendant's  counsel,  that  where  a  man  writes  a  letter  it 
is  in  the  nature  of  a  gift  to  the  receiver;  but  I  am  of 
opinion  that  it  is  only  a  special  property  in  the  receiver : 
possibly  the  property  of  the  paper  may  belong  to  him, 
but  this  does  not  give  a  license  to  any  person  whatsoever 
to  publish  them  to  the  world."  If  he  had  stopped  there, 
doubt  might  have  been  entertained  whether  the  receiver 
was  not  at  liberty  to  publish  them  to  the  world,  but  he 
proceeds,  **  for,  at  most,  the  receiver  has  only  a  joint 
property  with  the  writer."  (a) 

No  one  can  read  the  case  of  Thompson  v.  Stanhope 
without  seeing  that  this  was  understood  at  that  time  to  be 
the  doctrine  of  the  Court.  Publication  was  there  ad- 
vertised in  Noveniberj  and  the  application  to  the  Court 
not,  made  till  Marchy  and  on  that  circumstance  Lord 
Apsley  proceeded  in  recommending  the  arrangement 
which  he  afterwards  mentions :  *^  The  executors  cannot 
be  said  to  have  given  their  consent,  though  his  Lordship 
thought  they  would  have  done  better  if  they  had  applied 
earlier,  before  the  expense  of  prindngVas  incurred."  {b) 
That  is  a  strong  part  of  the  case.  Those  were  letters  of 
two  classes,  written  by  a  fitther  to  his  son ;  one  class  re- 
lating to  the  characters  of  individuals.  The  communica-  Qualifications 
tion  being  made  by  letter  is  jw7ma  yiae  evidence,  that  commuL^- 
that  is  all  the  communication  which,  on  the  subject  of  tions  made  by 
those  characters,  the  writer  intends  to  make.  So  of  what       ^* 

(a)  2  Aik.  349.  (&)  Amb.  739,  740 

relates 


rpeters,  wd  ^  public  §«l^j0ct -r- edu9atipB,  ^^o  ope  pa;i 
n^f^ptabj,  tb^t  ^lo^P  discussiqns  fpppd  m  private  }^tt^s 
gav^  to  tbe  person  wl)0  received  t)ie  letter?  a  fight  tp 
cmrjr  intp  publie  the^  opiqipps  pf  tl)e  writer  on  those  ppb« 
lie  phcp*^Pter0)  ai|d  tlie  system  of  educatiqp,  Lord  4P^ 
tfoerefpre  grated  the  iiyunctioPt  observing}  that  the  De« 
fepdwt  '^  did  very  iU  in  k^pipg  cppies  pf  the  pharfU^tem, 
when  X'Prd  Chesterfi^d  meant  that  they  shopld  be 
destroyed  and  forgptten/'  Jnord  Ap^  alsp  citeii  the 
case  of  Mrt  f^ester  {a\  whiph  certi^inly  does  aot  apply 
to  lett§rs,    \  believe  the  p^rti^  came  to  A  cpipprpipise. 

Thci  doctrip^  is  thus  laid  down,  foUowiogthi^  prinqplfi 
of  t^rd  Hqrimoh^ ;  I  dp  not  ^y  th^  I  api  to  iqtprf^ri^ 
bpp^Dse  the  letters  are  written  b^  (:onfidenpe|  or  becaif^ 
the  publication  of  them  may  wouqd  the  fipelings  of  th^ 
Plaintiff;  but  if  mischievous  effects  of  that  kind  can  be 
apprehended  in  cases  in  which  this  Conrt  has  been  ac- 
cqjitpmed,  on  the  ground  pf  property,  to  forbid  pubhoa**^ 
tioni  it  would  not  bepome  me  to  abandon  the  jimsdiptiou 
which  my  predepessors  have  e^cerci^ed,  and  refhse  to 
forbid  itt 

Suph  i^  my  opinion ;  and  it  is  not  shaken  by  the  f^ise 
of  I^rd  imd  I^idy  Perceval  v.  Phipps.  I  will  not  3ay 
that  there  may  pot  bq  ^  case  pf  ps^peption,  but  if  th^rp  is, 
the  exception  must  be  established  on  examination  of  the 
letters  \  and  I  think  that  it  will  be  extremely  difficult  to 
say  where  that  distinction  is  to  be  found  between  pri« 

(a)  **  In  the  pase  of  Mr.  Jbr-  C.  Ed.  Toml,  lS9.,is  enumented 

tetter  v.   Waller^  13  Jum  1741,  among  other  **  injunctiont  Ibr 

an  injunction  for  printing  the  printing  unpublished  M5S.  witii- 

Fbupt^^  pgtes,  gotten  surrepti-  ou(   licence   from    the  author, 

tiously  without  his  consent,  was  15  June  1741.  Forre§ter  v.  Wai-^ 

granted.*'     4  Burr.  2351.    In  ^,  for  Forrester's  Reports."  Id. 

Oonaidtim  v.  Beckeii,  6  Bro.  P.  iss. 

Tate 
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YBte  letters  of  one  nature,  and  private  letters  of  another       18 1$. 
nature.     For  the  purposes  of  public  justice  publicly  ad- 
ministered, according  to  the  established  institutions  of  the 
country,  the  letters  must  always  be  produced;  I  do  not 
say  that  of  justice  administered  by  private  hands;  nor  do 
I  say  that  there  may  not  be  a  case,  such  as  the  Vice 
Chancellor  thought  tb^  case  before  him,  where  the  acts  T||«  satf  of 
of  the  parties  supply  reasons  for  not  interfering :  but  that  ^y^pSt 
difiera  most  materially  from  this  case.   In  Ajpril  last,  the  rentoiiirprnfli 
Defendant  bavhig  so  much  of  property  in  these  letters  J!S)li^^  of 
as  belongs  to  tlie  receiver,  and  of  interest  in  them  as  Ieti«r»- 
possessor,  thinks  proper  to  return  them  to  the  person 
who  has  in  them,  as  Lord  Hardmcke  says,  a  joint  pro* 
perty,  keeping  copies  of  them  without  apprising  her,  and 
Hissing  such  a  reaspn  as  he  assigns  for  the  return. 
Now  I  say,  that,  if  in  the  ease  before  the  Vice  Chancel- 
lor, Lady  Perceval  had  given  to  Phipps  a  right  to  pub- 
lish her  letters,  this  case  is  the  converse  of  that ;  and  that 
theDe&ndant,  if  be  previously-had  it,  bas  renounced  the 
right  of  publication. 
« 
On  these  grounds  the  injunction  must  be    conti* 
nued.  {a) 

Motion  refused* 
(•)  Hi*  following  esse  is  extracted  from  Mr.  MeHvaUU  MS8. 
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1817. 


Bee.  4. 8. 

The  Defend- 
ant having  in 
two  numbers 
of  a  periodi- 
cal work  of 
theatiical^ 
criticiBm,  in- 
serted de- 
tached ex- 
tractSy  to  the 
extent  of  six 
or  seven  pages, 
from  a  farce 
tiie  property 
ofthePlain- 
tifiy  contain- 
ing 40  pages, 
interspersed 
with  criti- 
cisms, a  bill 
for  a  perpe- 
tual injunc- 
tion, and  an 
account  of  the 
profits  of  the 
numbers, 
which  amount- 
ed not  to  3/., 
was  dismissed 
with  costs. 


CHARLES  WHITTINGHAM,   JOHN  ARLESS,   arid 
JOHN  POOLE,  -  -  Plaintiffs. 

THOMAS  JONATHAN  WOOLER  and  JOHN  WELLS, 

DSFSNDANTS. 


The  bill  stated,  that  Poole 
coirposed,  «id  was  the  au* 
thor,  and  sole  proprietor,  of 
a  farce  called,  «  Who's  Who ; 
or,  The  Double  Imposture,** 
the  copy-right  of  which,  on 
the  26th  of  November  1815, 
he  sold  to  Whittwgham  and 
Ariess  for  fourteen  years,  (no 
formal  assignment  being  exe- 
cuted, but  the  purchase- 
money  being  paid,)  and 
which,  on  the  30th  of  iVbv^m- 
ier,  was  published  and  sold 
by  them,  having  been  enter- 
ed at  Sutioners'  Hall.  That 
the  Defendants,  printers  and 
publishers  in  partnership, 
published  a  periodical  work 
called  The  Stage;  in  numbers 
XHL  and  XIV,  of  which  they 
inserted  considerable  portions 
of  the  farce,  and  threatened 
to  publish  the  rest  without 
license;  and  that  they  sold 
many  numbers,  and  had  others 
in  their  possession  ready  for 
publication.  The  bill  prayed 
an  injunction  against  print- 
ing, selling,  or  publishing  any 
other  numbers,  &c.,  or  any 
work  containing  the  whole,  or 
any  part  of  the  farce ;  an  ac- 
count of  the  several  numbers 
Qf  XIIL  and  XIV.  which  have 


been  sold,  and  the  ezpenaes 
attending  the  same,  and  the 
several  sums  received  by  the 
Defendants  in  respect  of  such 
sales,  and  payment  of  what 
was  due  on  the  balance,  wav- 
ing penalties.  On  the  ISth 
oi  December  1815,  the  follow- 
ing injunction  was  granted  by 
the  Vice  Chancellor,  on  mo- 
tion supported  by  affidavit: 
<<  This  Court  doth  order,  that 
an  injunction  be  awarded 
against  the  said  Defendants 
r.  J.  Wockr  and  J.  WeUs^ 
to  restrain  them,  and  their 
respective  servants,  agents, 
and  workmen,  from  printing, 
publishing,  selling,  or  causing 
to  be  printed,  publbhed,  or 
sold,  any  numbers  or  nam- 
ber,  copies  oi*  copy,  of  num- 
bers XIIL  and  XIV.  of  vo- 
lume  III.  of  the  said  work  or 
publication,  called  The  Stage; 
and  also  from  selling,  or 
causing  to  be  sold,  and  from 
printing  and  publishing,  or 
causing  to  be  printed,  pub- 
lished, or  sold,  any  other 
numbers  or  number  of  the 
said  work,  or  any  work  or 
publication  containing  copies, 
or  the  substance,  of  the  whole, 
or  any  part  or  parts  of  the 
•aid 
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said  farce,  caDed  «  Who's 
Who,  or  The  Double  Im- 
posture/' without  the  consent 
of  the  said  Plaintiffs  C.  JV. 
and  J.  A.f  until  the  said  De- 
fendante  T.  J.  W.  and  J.  W. 
shall  fully  answer  the  Plain- 
tifi'  bill,  or  this  Court  make 
other  order  to  the  contrary. 
Reg.  Lib.  B.  1815,  foL  104. 

The  answer  of  Wooler  de- 
nied partnership  with  WdU; 
admitted  publication,  without 
b'cence,  of  divers  parts  of  the 
farce,  with  some  differences 
not  merely  colourable,  but 
required  for  the  purposes  of 
criticism;  admitted  sale  of 
160  copies,  and  40  remaining 
unsold,  when,  being  served 
with  the  injunction,  he  de- 
sisted from  selling;  the  re- 
ceipts of  the  sale  amounting 
to  21.  I6s.  Sd,,  and  the  ex- 
penses being  equal  to  the 
profits;  statedi  that  The  Stage 
was  a  periodical  publication, 
appearing  in  numbers  twice 
a-week,  at  threepence  a  num- 
ber; a  critical  work,  par- 
taking of  the  nature  of  a  re- 
view and  magazine,  the  ob- 
ject being  to  communicate 
theatrical  information,  an- 
nounce plays  for  represent- 
ation, criticise  performances, 
review  the  pieces,  and  in- 
troduce  leading  scenes    fo 


notice;  and  that,  for  the 
purpose  of  illustratixig  his 
remarks,  it  had  been  the  cus- 
tom of  the  Defendant  to  in- 
troduce the  whole,  or  parts, 
of  the  pieces  commented; 
that,  in  Number  X.  an  out- 
line, or  plot  of  the  piece,  was 
given ;  in  Numbers  XI.  and 
XII.  no  notice  taken  of  it ; 
but  in  Number  XIII.,  the  De- 
fendant being  desirous  of  il- 
lustrating his  remarks,  intro- 
duced a  small  part  of  the 
third  scene  of  act  I.,  with  a 
few  slight  unintentional  al- 
terations, and  other  small 
parts,  with  considerable  inter- 
vals. The  answer  submitted, 
that  the  extracts  were  not 
designed,  nor  calculated,  to 
injure  the  sale  of  the  original 
work,  which  consisted  of  forty 
pages ;  the  extracts  occupying 
six  or  seven ;  being  disjointed, 
not  continuous. 

The  bill  having  been  dis- 
missed against  fVdls,  on  the 
motion  of  the  Plaintifi^,  on 
this  day  the  cause  was  heard 
at  the  Rolls. 

Mr.  HaH,  Mr.  Bell,  and 
Mr.  Home,  for  the  Plaintiffi, 
insisted  that  they  were  en- 
titled to  a  perpetual  injunc- 
tion and  an  account,  citing 
Macilin  ▼.  Richardson,  {a} 


1817. 
Whittinq- 

HAM 

V, 
WoOtKB, 


Dec.  4, 


Vol.  II. 


(a)  Amb.  694. 


The 
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The  befehdant,  who  ar- 
giied  his  own  case,  cited 
Doddey  ▼•  Kinnerstey.  {a) 


The  Master  of  the  Rolls. 

1  will  myself  compare  the 
two  works,  in  order  to  avoid 
the  expense  of  a  reference  to 
the  Aiaster. 


The  Master  of  the  Rolls. 

The  first  thing  to  be  no- 
^ced  in  this  case  is  the  cir- 
cumstance that  a  cause  of 
such  a  nature  should  have 
been  brought  at  all  to  a  hear- 
ing, as  to  which  no  instance 
of  the  sort  can  be  now  recol- 
lected to  have  fever  before 
occurred,  (ft)  In  the  case 
of  MiBer  v.  Tai/lor  (c),  where 
every  question  relating  to 
inatterb  of  copy-right  was 
fully  canvassed  abd  investi- 
gated, Mr.  Justice  fVilles  is 
stated  to  have  remarked,  that 
fdr  sixty  yfears  before  that 
time  there  had  not  been  more 
than  two  or  threecausesof  this 
dlescriptibn  brought  to  a  hear- 
ing ;  and  the  reason  of  this 
he  states  to  be,  that  if  the  in- 
junction is  acquiesced  in,  it 
is  seldom  worth  thb  Plaintiff's 
trhile  ko  go  on  for  the  ac- 


count, {d)  tn  the  present 
case,  the  Defendant  has  never 
tried  to  get  rid  of  the  in- 
junction v/hich  had  been  al- 
ready obtained;  and  yet  it  is 
thought  of  importance  enough 
to  bring  the  whole  cause  to  a 
hearing.  Of  what  moment  it 
can  be  I  am  wholly  at  a  loss 
to  conceive.  To  perpetuate 
the  injunction  which  has 
been  obtained  against  the 
sale  of  these  two  threepenny 
numbers,  is  the  first  great 
purpose  for  which  it  is  thought 
so  indispensably  necessary  to 
call  for  this  solemn  interfer- 
ence of  the  Court.  The 
other  purpose,  one  of  kindred 
importance,  is  to  have  an  ac- 
count of  the  profits  arising 
from  the  sale,  amounting,  as 
sworn  by  the  answer,  to  the 
sum  of  2/.  16*.  Sd.  Now, 
suppose  the  Plaintift  were 
entitled  to  the  whole,  and  not 
merely  to  a  proportioned  part, 
of  these  profits,  the  amonnt 
Is  much  below  the  sum  for 
which  this  Court  entertains 
jurisdiction. 

With  regard  to  the  injunc- 
tion that  has  bceti  granted,  I 
should  think  it  of  course  to 
have  granted  it  upon  the  ori- 


(a)  Amh  40^. 

(h)  Mardeyv,  Owen,  6th  April 
1755,  4  Burr,  2J29.,  was  brought 
to  a  hearing,  and  a  perpetual  in- 
junction decreed.  13  Vet,  502. 
The  case  of  Gay's  works,  in 
1797|  is  mentioned  aa  one  in 


wliich  the  injunction  was  made 
perpetual.  1  BL  SOS.  And  in 
Dodsley  v.  Khnertlep,  Amh,  40  5- 
the  cause  was  heard,  and  die 
bill  dismissed. 

(c)  4  Burr.  2503.  2417. 

((0  IM,  2524. 

ginal 
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ginal  application ;  for  it  was 
«worn  that  the  Plaintiff's 
work  had  been  inserted  in 
that  publication.  But  the 
Defendant  has  since  given  an 
explanation  which  alters  the 
case.  Hte  says,  that  the  |>ub- 
IScatton  is  iti  the  naluHs  of  a 
■lagttftine  or  review,  consist- 
ifig  of  eritiei^BiS)  and  extracts 
to  serve  as  a  foundation  for 
the  criticisms ;  and,  on  a  mo- 
tion to  dissolve  the  injunc- 
tion, the  question  woUld  have 
b)»en,  Whether  the  Defend- 
ant had  tran^essed  certam 
allowed  limits  which  are  not 
easily  defined?  I  should  think, 
in  such  a  case,  that  he  had 
not  transgressed  those  limits. 
It  may,  perhaps,  be  fair 
enough  to  say,  that  if  the  De- 
fendant had  inserted  m  one 
number  a  criticism^  and  in  a 
following  number  mere  spe- 
cimens, that  would  be  the 
case  of  an  unprotected  pla- 
giaHstia ;  but  here  t!ie  De- 
feodattt  has  given  no  entire 
act  or  aeene^  but  <^Qdy  broken 
and  detached  fragments  of 
tbe  piece  in  question. 

The  case  of  MacUin  v. 
Richardson  (a)  will  be  found 
dh-ectly  adverse  to  this,  when 
the  principle  is  sufficiently 
adverted  to ;  and  the  judges 


who  granted  the  injunction 
in  that  case  would,  in  com- 
pliance with  the  same  way  of 
reasoning,  have  refused  it  in 
this.  It  was  there  argued, 
that  it  was  hot  a  case  0f 
abridgment  or  extract  only, 
but  professedly  the  work  fit^ 
selfi  one  whole  act  k^  whitih 
was  published,  and  the  other 
intended  to  be  so ;  and  Lord 
Commissioner  Smythe^  upon 
that  grouhd,  distinguished  it 
from  th^  ease  of  Doddey  v» 
Kinnerdey  (b)^  which  was  a 
case  of  extracU  merely.  Here 
the  extracts  in  question  a* 
mount  to  no  more  than  six 
pages  out  of  forty. 

In  Wilkins  V.  AiMn  {e)  ttd- 
thing  was  decided,  but  the 
case  was  sent  to  lavi  and  the 
injunction  was  to  be  main- 
tained in  the  meantime,  with 
liberty  to  sell,  the  Defendant 
undertaking  to  account  ac- 
cording to  the  event  of  the 
action.  But  to  support  ti4e«> 
cree  for  a  perpetual  injunc- 
tion^  the  Ceurt  requires  that 
there  shall  be  nothing  like 
doubt  in  tlie  case. 

Upon  the  whole,  I  am  of 
opinion  that  the  bill  must  be 
dismissed  with  costs. 

Reg.  Lib.  B.  1817.  foU  i4L 


1817. 


WjUTTlHD- 


9k 

Woouii* 


(a)  Amb,  694. 

(b)  Amb.A09. 


(c)  17  Ves.'4S2. 
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Marihi.\Q.  MARSHALL  v.  HOLLOWAY. 

May  %6,  30. 

i8fo/'      "OY  his  will,  dated  the  2d  of  September  181 S,  Tkamas 

April  ao.       -mJ  HoUowai/y  after  some  pecuniary  legacies,  devised 

bequest  of  real  ^^^  bequeathed  all  his  real  and  personal  estate  to  5. 

and  personal  MixnhaU^  V.  Lawes^  and  F.  Crafty  their  heirs,  executors, 
estate  on  trust,        ,      ,    .  .  ,  .  i 

to  invest  the     and  admmistrators,  upon  trust,  to  convert  his  personal 

rents  and  pro-  estate  into  money ;  and  after  payment  of  his  debts  and  le- 

fit8,andannual         ,  ,  ,  .  .      ,    . 

proceeds,         gaaes,  ^^  to  lay  out  and  invest,  m  their  names,  tlie  clear 

son  benS-*^^"  surplus  monies  arising  from  my  personal  estate  in  the 
dally  inter-  purchase  of  stock  in  some  of  the  government  or  parlia- 
real  and  per-  mentary  fqnds,or  upon  real  securities  in  England;  and,  in 
sonal  estate,  like  manner,  to  lay  out  and  invest  the  dividends,  interest, 
trusts  after-  ai^d  annual  proceeds  of  such  stocks  and  securities,  and  the 
darfd.**^  \A  ^^^  ^^  ^^  personal  estate,  and  also  the  clear  yearly  rents 
be  under  fli,  and  profits  of  my  real  estates,  from  time  to  time,  as,  and 
ixweof ac'".  ^^^^  *"*^  ^  often,  and  during  all  such  times,  as  any 
inulation;and,  person  or  persons  benefidally  interested  in,  or  entitled 
to  in  trust'for  ^»  ^^7  ^^  *^^  personal  estates,  under  the  trusts  here- 
the  eld«t  son  inafter  declared  thereof  shall  be  under  the  age  of  twen- 
the  testator's    ty-one  years,  adding  all  such  investments  to  my  personal 

daughter  C,  estate,  in  order  to  accumulate  the  same ;  and  upon  fur- 
forBfe;  r&.        ,        '  _      _  ,         ,  ..  , 

mainder  to  his  ther  trust,  as,  and  when  each  and  every  of  my  grand- 

tot  Mid  otber  children,  who  shall  not  become  entitled  to  my  real  and 
sons,  in  tail,  '  *^ 

with  like  re- 
mainder to  the  other  living  eons  of  C;  with  remainder  to  the  eldest  living 
daughter  of  C,  for  life ;  remainder  to  her  first  and  other  sons  in  tail,  with  like  re- 
mainder to  the  other  living  daughters  of  C. ;  remainder  to  every  other  son  of  C,  in 
tail ;  remainder  to  the  daughters  of  the  testator's  eldest  grandson ;  with  remainder  to 
the  daughters  of  his  other  living  grandsons;  remainder  to  the  daughters  of  his  ddest 
granddaughter,  as  tenants  in  common  in  tail,  with  like  remainder  to  the  daughters  of 
his  other  living  granddaughters ;  remainder  to  the  daughters  of  C,  as  tenants  in 
common  in  tail,  with  cross-remainders  in  tail :  and  an  ultimate  limitation  to  the 
testator's  heir  and  next  of  kin;  with  a  proviso,  that  such  persons  as  should  be  enti- 
tled to  an  esute  in  tail  in  the  real  esUte  should  not  be  absolutely  entitled  to  the 
personal  estate  before  81,  which  should,  in  the  mean  time,  be  subject  to  the  trusts 
Defore  declared :  the  eldest  grandson,  un  infant,  takes  a  vested  estate  for  life ;  the 
trust  of  accumulation  is  void,  and  the  infant  entitled  to  maintenance. 
Prospective  and  retrospective  aUowance  to  trustee  for  trouble. 

personal 
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personal  estates,  or  some  part  or  share  thereof^  under  the  1818. 
trusts  hereinafter  declared,  shall  attain  the  age  of  twenty-  MabshaiI 
one  years,  to  raise  and  pay  out  of  my  personal  estate,  to 
each  and  every  such  grandchild  not  so  entitled,  the  sum 
of  1000/.;  and,  subject  to  the  trusts  hereinbefore  declared^ 
as,  to,  for,  and  concerning  all  my  freehold,  copyhold,  and 
leasehold,  and  real  and  personal  estates ;"  and  the  stocks 
and  securities  to  be  purchased  as  aforesaid,  upon  trust, 
for  the  eldest  son,  then  living,  of  his  daughter  Caiherine^ 
then  of  the  age  of  five  years,  during  his  life;  and  from 
and  after  his  decease,  upon  trust,  for  the  first  and  every 
other  son  of  his  body,  lawfiilly  to  be  bc|gotten,  and  the 
heirs  of  their  bodies,  with  like  remainder  to  his  second 
and  third  (who  was  the  youngest  then  living)  grandsons ; 
and  in  fidlure  of  such  issue^  upon  trust,  for  his  grand"- 
dau^ter,  the  eldest  daughter  of  his  daughter  Catherine, 
during  her  life;  and  from  and  after  her  decease,  in  trusty 
for  her  first  and  every  other  son,  and  the  heirs  of  their 
bodies,  with  like  remainder  to  his  second  and  third  (or 
youngest  living)  granddaughter;  and  on  fidlure  of  such 
issue,  in  trust,  for  all  and  every  other  the  son  and  sons 
of  his  daughter  Catherine,  lavrfuUy  begotten,  successively, 
according  to  seniority,  and  the  heirs  of  their  respective 
bodies ;  and  on  failure  of  such  issue,  upon  trust,  for  all 
and  every  the  daughter  and  daughters  of  his  eldest  grand- 
son, as  tenants  in  common,  and  the  heirs  of  their  respec- 
tive bodies,  with  benefit  of  survivorship,  with  like  re- 
mainders to  the  daughters  of  his  second  and  youngest 
grandsons ;  and  on  failure  of  such  issue^  upon  trust,  for 
all  and  every  the  daughter  and  daughters  of  his  eldest 
granddaughter,  as  tenants  in  common,  and  the  heirs  of 
their  respective  bodies,  with  benefit  of  survivorship,  with 
like  remainders  to  the  daughters  of  his  second  and  young* 
est  granddaughters;  and  ^^  in  failure  of  such  issue,  upon 
trust,  for  all  and  every  other  the  daughter  and  daughters 
pf  m^  said  daughter  Catherine,  lawfully  begotten,  or  to 
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1618*  be  begotten,  and  hereafter  to  be  bom,  if  inpr^  thf^i  Wf^ 
as  tenants  in  common,  and  the  heirs  of  their  r^i^eetive 
bodies ;  and  felling  issue  of  any  such  after-bom  daughter 
HoLiowA¥.  ^  daughters,  then,  as  to  her  qv  their  share  or  sh^res^ 
upon  trust,  foF  the  oilier  danghter  and  dl^vighters  of  {i^ 
said  daughter  CiUkerine%  hereafter  tq  be  borqt  |f  inoj« 
than  one,  as  tenants  in  oonunon*  and  th«  heirs  of  ^fir 
reqpective  bodies ;  and  in  failure  of  such  issi)^  upon . 
trust,  fer  ray  right  heirs  and  next  of  lf\n$  ^cCQrdiqg  tp 
the  nature  and  teniiro  ilf  the  said  trust  #statf^,  respec- 
tively :  Provided  always*  and  I  declare  it  to  be  iBy  wiU 
and  meaqing,  that  sii$h  per$on  or  perspns  ^  shall}  ui^df  r 
this  my  will,  be  entitled  to  mi  estate  tail  in  posse9si<^  ip 
my  said  real  estate^  shall  nQt  be  abnolutely  entitled  U>  my 
leasehold  and  peraen^l  pst^tes  until  he,  she^  or  they, 
yes^tiv^lyj  shftll  ^tt^in  th?  age  of  twentyronp  y^r^ ; 
wd  that  my  m^  leasehold  and  persp^al  estates  shftU 
ebaolutely  belong  only  \o  sueb  p^rs^n  or  perspQS  as  ^h^U 
first  attain  the  age  of  t«fpnty-pnj^  ye^r^,  ^nd  beporpp  ^p- 
titlfsd  tp  an  est^  tail  in  pp^^s^iQa  in  piy  real  e^M^ 
wder  tb^  trusts  aforesaid ;  ^nds  in  the  mew  tipie,  the 
9f4^  l^^sehpld  and  personal  states  9h^U  re^fiain  subjep^ 
to  thp  tnists  hereipb^:^e  declared  therpqf?  notwifb^twdr 
ing  apy  thing  hereipbe^re  conf^ed  tp  t^e  contrary/' 

7he  will  then  directed,  that  the  testatpr's  grapdc}))}? 
dren,  and  every  perspi^  whp  should  becope  entitled  to 
the  possession,  pr  tjie  receipt  of  the  rents  and  pro^tji,  pf 
bis  risal  and  personal  es^tes,  ^hould,  witjiin  a  ye^r  after 
attidpii^g  the  age  of  twentyrpneyeafj^  an^  so  becppiing  en- 
titled} assume  the  surname  and  avmsofflollfrwaj^;  and  em- 
powered tlie  trustees  fo  renew  the  leases  pf  the  l|sa^e})old 
estates,  and  the  severf^l  tenants  for  life,  when  thj&y  qtr 
Rifled  tfie  age  of  twep^yroi^p  yeafs,  and  became  aptijajly 
en^li^d  to  the  possession  of  ii}^  estates  or  receipt  of  t|)e 
f.ents>  tp  grant  leases.  By  tjiree  podicils  the  testatpf  de- 
vised 
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713$^  properQr  purebred  since  H^  date  of  px^  will  upqn 
tl^e  same  trusU^  and  bequea^ed  ^qfne  legi^pies. 

The  bill  filed  by  S.  Marshall  and  F.  Lowes  stated 
the  death  of  the  testator  on  the  22d  of  January  1816| 
leaving  Ann  HolUnoay,  his  widow,  Catherine  MarieUi^ 
(wife  of  Horiftio  M<»rleUif)  hi$  pf%  p)iild  aii4  IfWipsiHat- 
law,  and  ne^  of  kin,  aojd  CharktU  4^n  McfrteUu  ^fW^ 
Isabella  MarUlli,  Catherine  Ansley  Martelli^  Horatio 
FfMfis  J^ingtfipprd  Mf^^Uh  Clfarfef  Heanry  4(Hlai  V-^^' 
teUij  Thomas  Chessher  Afartelli^  of  the  re^piQCtl:?^  ag^  pf 
seventeen,  fifteen,  fourteen,  nine,  five,  and  three  years, 
and  Mary  Anne  Martellij  (bc^  ^i^er  $^9  <}^qf  th|9  will,) 
his  grandchildren  ^  and  the  birth  of  Elizabeth  Martellij 
another  daughter  o{ Horatio  and  Catherine  Martettiy  since 
the  testator's  death. 


«« 


The  bill,  farther  stating  that  the  Defendant  Faithfid 
Croft  declined  to  prove  the  will,  or  act  as  trustee,  wid, 
being  the  person  bestacquainted  with  the  t^tator^s  affairs, 
had  been  employed  by  the  Plaintifl^  as  their  agent,  prayed 
that  the  Defendants  might  respectively  set  forth  the  rights 
and  interests  which  they  claimed  in  the  real  and  personal 
estate  of  the  testator,  and  that  the  will  and  codicils  of  the 
testator  might  be  established,  and  the  trusts  thereof  per- 
formed and  carried  into  execution,  and  that  the  rights  of 
the  several  parties  in  his  real  and  personal  estate  might 
be  ascertained,  and  that  the  Plaintiff  might  be  indemni- 
fied in  carr^nng  into  execution  the  trusts  of  the  will  and 
codicils,  respectively,  the  Plaintifls  offering  to  account 
for  the  personal  estate  and  rents  possessed  by  them,  and 
to  act  in  the  execution  of  the  trusts  of  the  will^  on  being 
indemnified ;  and  in  case  the  Court  should  be  of  ppi^on 
that  the  Defendant  Faithfid  Croft  ought  to  be  dischaif^ed 
from  being  a  trustee,  then  that  proper  direction's  mi^ht 
be  given  for  that  purpose,  and  for  bis  convey iqg  or  rp- 


Gg4 
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1818.  leasing  the  testator's  real  estates,  and  for  asoertaining  the 

.  „    '  Gompeusation  to  be  made  to  him  for  his  time  and  trouble 

«.  in  the  conduct  of  the  testator's  affiurs. 

HOLLOWAT. 


JP'eftw  S8.  A  petition  was  presented  for  an  allowance  for  mainte- 

nance of  the  infiint  children  of  Mrs.  Martdli. 

Mr.  Hariy  Mr.  Boupel^  and  Mr.  Baithby^  in  support 
of  the  petidon. 

The  Lord  Chanceixoiu 

The  Court  has  never  gone  fiurtfaer  than  this,  Aat 
though  the  words  of  the  will  do  not  authorise  the  appU- 
MaiDtenance    cation  of  interest  to  the  maintenance  of  the  infimts,  yet 
MMwhen^-  if  it  can  collect  before  it  all  the  individuals  who  may  be 
lowed,  though  entitled  tQ  the  fund,  so  as  to  make  to  each  a  compens- 
hf  die  words  ^<^  ^  taking  from  him  port,  it  will  grant  an  allowanoe 
Of  the  will.       fQj.  maintenance;  but  if  the  will  contains  successive  li- 
mitations under  which  persons  not  in  being  may  become 
entitled,  it  is  not  sufficient  that  all  the  parties  then  livings 
presumptively  entitled,  are  before  the  Court,  for  none  of 
the  living  may  be  the  parties  eventually  endded  to  die 
enjoyment  of  the  property.    In  such  a  case,  the  order 
would  be,  in  eflfect,  to  give  for  the  maintenance  of  one 
person  the  property  of  another,  (a) 


May  t6. 5a       A  quesdou  arising  at  the  hearing,  what  party  should 

(a)   Greenweil  v.    Greenweit,  toorth  v.  PraldkeU^  IsTcv.  591. 

S  Vet,  194.     ColUfv,  Slackktme^  En  at  v.   Jfarlow,    H    Fet.  909. 

9  Ves.  470.     Fairmah  v.  Green,  Haley  v.  BanmOer,  4  Madd,  975. 

10  Vee,  45.      Lowax  v.  Lomas,  Soine    oarly    authorities    ^«ee 
U    Vesn  48.   Ex  parte  KeWe^  11  Vee.  606.)  aro  collected  in 

'  \  I  Km.  48.  n.  604.    Errin^tm  v.  Mole  T,  ^ofc,  I  Dick,  510. 


Pli^*iafi|  19    F<9,  90,      AfnMt 


be^uii 
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begin,  the  Lord  Chancellor  uitimated  that  it  was  incum-        1818, 
bent  on  those  who  claimed  tinder  die  will  to  proceed     ^    -  '   ' 
to  establish  their  right  «, 

HOLLOWAT. 

St  Arthur  P^gott,  Mr.  PresUm^  and  Mr.  Maddock^  for 
the  eldest  grandson  of  the  testator. 

1.  The  estate  of  the  eldest  son  is  vested. 
%  The  proviso  for  accumulation  is  void. 
S.  The  eldest  grandson,  as  tenant  of  the  first  vested 
is  entitled  to  die  interest  and  rents. 


If  aocmnulation  is  directed  during  a  period  tending  to 
a  perpetoi^,  that  direction,  not  the  fpSi  to  which  it  is 
annexed,  is  void.  No  difficulty  can  arise  as  to  the  reahy : 
an  estate  for  life  is  dearly  vested  in  the  grandson,  sub- 
ject to  die  clause  of  accumulation. 

Widi  regard  to  the  personalty,  the  will  contains  two 
inconsistent  clauses ;  one  ^ving  the  property,  the  other 
directing  accumulation.  The  Court  wiU  rgect  the  direc- 
tion as  fiur  as  it  is  repugnant  to  the  gift.  It  is  not  ne* 
cessary,  on  behalf  of  the  first  taker,  to  argue  the  effect 
rf  the  proviso  with  regard  to  other  persons.  The  will 
contains  nothing  to  extend  the  accumulation,  as  to  him, 
beyond  twen^-one;  at  that  age  it  ceases,  during  the  re« 
mainder  of  his  life. 

The  latter  dause,  on  which  the  heir  and  next  of  kin 
rely,  does  not  contain  words  to  take  from  the  tenant  for 
life  the  estate  already  bequeathed  to  him.  The  case  of 
Lord  Southampton  v.  The  Marquess  of  Hertford  (a)  closely 
resembles  the  present ;  the  direction  of  accumulation 
there  being  void  at  common  law^  not  under  the  statute  (ft), 

(a)  8  Firif^J^fOt^l.  (b)  59  f  io  Gto,  8.  c  9B. 


m 


Majisra]^. 

V, 
HOLL^WA^ 


Under  the  statute,  so  &r  as  the  trust  of  accumulation 
W  v<jJ4,  ^  Cqyr<  ff|ll  yigiect  it,  iiot  upp^jng  ^  re- 
mainder: Griffiths  V.  p^af  (fi)^  J^^  J^  Sf»fa».  (W 
In  TregonweU  v.  Sydenham  (c),  the  accumulation  was 
established  for  the  benefit  of  Uifi  bmr»  ak  a  rsauUing  trust. 
In  this  case.  If  the  direistion  of  •PQUmulatiQii  M  goqdy  it 
muft  be  for  the  benefit  of  the  tmmt  fqr  tif^ ;  bui  wecon- 
tend  that  the  diceetion  is  void.  The  gift  is  distinct  ftom 
the  proviso,  which  is  superadded ;  being  separate  and  in- 
dependent, it  is  goyerofd  by  the  rule  in  Ifiity  Bwiing^ 
i(m's  case  (d),  that  a  subsequent  condition  or  limitatioa, 
wkffii  repugnant,  is  void. 

At  what  time,  accorf|^||g  tfl  fb?  J^gu^gg  gf  ^h^  JQS^^ 
tor,  is  this  proviso  of  accumulation  to  cease  ?  The  per- 
^ps  Q}ffjfffii)g  m  an  oppgi^t^  int^rei^t  mpf^  ipar)c  oiftdear 
^RHP%*^^'  A  ^^pision  in  f^vpi^  of  ib.e  pi^t  pf  Ipif  must 
d^fipe  tb^  tjfpe  fgr  lyhich  the  acciunulatiqq  sh^l^  cpii- 
tinuip  ibr  thqir  bppefit,  Jn  fregonwU  v,  l^denfiatn^  the 
fiffje  wft?  4^finpd  ))y  a  Jimifpfl  sum  of  Rjppey.  The  fjj^- 
^ctjop  bet^^^  {i^at  pase  pn^  Ixffd  SauthoJ^pipn  y«  7^^ 
M^^fn^  Sf  ff^'if^^'i  is,  that  W  the  latter,  nq  Q^io^ 
ppuld  b^  f!4sjgi)e4  during  |9^bic)}  t}ie  accpmulatipp  was  tp 
continue  for  the  benefit  of  the  heir.  Afpp'fluW  ^  the 
argument  of  the  heir,  the  accumulation  is  good,  but  the 
tru9(  9f  the  ^pcumulation  is  ypid. 

Tlfe  ^ipectipfl  for  accuipulatifln  ^QPS  not  si|^pend  t)^ 
Vj^tjtig  i^  ^e  t^i^ant  for  life.  It  c^qnpt  b^  cqptended 
t})a$  fffg  ?«rlfple  gift  is  yofd;  that  proposition  ^ould  be  pop- 


(a)  9  Vet,  127. 
(*)  ISTw.  295. 


(c)  5  Dow.  194. 
{</)  10  Co.  55. 


trary 
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Uf^S  tP  CarUr  y.  Barpardiston  (a),  and  pthqr  copies,  |f)        ^8. 

which  ^e  inheritanop  is  given  gfter  the  Pftyipep^  9f  delate :     ^!u^^^^ 

such  gifu  ijrc  cq?isUued  to  be  vested  rem^j^der^,  ^V^f^^    ^     •• 

ID  piriqr  chattel  inteFest*,    The  pstate  pf  ^l^e  tpRa^t  §)f 

life  is  not  avoided  by  the  trust  fp^  a^cpipi||at|9ii ;  ^nd 

that  trust  being  void,  and  the  gift  to  him  good,  there 

i^  ^ot^ing  tp  fleprivfi  him  qf  ^e  rent^  and  prsf^^* 

Wp  coi)f^«de  tb^f  ||)0  estate  of  tbp  tenant  foe  life  is 

nftt  |ff)pe9Pbe(l  |)j  tj}©  tr|i§t5j  an4  t}irt  he  i§  entitle^  Jo 

the  rental. 

Mr.  'Jrxnper  f^  Mr.  If^ftfiej-ffl,  fpr  fhe  jrouRgpr  pliil- 
dFpo. 

^\f  Samtiel  Rqmiffyf  Mr.Btllp  Mr.Raifk^,  and  Mr. 
&40(i^  fpr  lAr^.J^artelli^  heiress-at-law  and  nexj  of  kin 
pf  the  testator ;  ^nd  ^^r,  Ln/nch^  for  Mrs.  liollaway. 

The' intention  pf  the  testator  is  unequivocal ;  the  ques- 
tion is,  whether  that  intention  is  conformable  to  law. 

On  the  clause  of  accumulation,  this  case  cannot  be 
distinguished  fi'om  Lord  Southampton  v.  Tlie  Marquess  qf 
Hertford.  The  period  during  which  the  accumulation 
may  continue  is  indefinite.  The  question  in  these  cases 
is,  whether  accumulation  may  not  by  possibjlity,  npt 
whether  it  must  not  necessarily,  extend  beyond  the  lioi^t 
prescribed  by  law. 

It  is  a  general  rule,  that  trusts  for  accumulation  and 
gifts  by  limitation,  are  subject  to  the  same  principles ; 
that  a  gift  to  a  class  of  persons,  some  capable,  and  fifomf, 
at  the  death  of  the  testator,  incapable,  though  there  is 
only  a  possibility  of  their  existence,  is  void  in  the  whole, 

(a)  1  P,  W,  505> 

the 
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1818.  the  clause  being  entire.  Jee  v.  Juiley{a\  and  (to 
omit  intermediate  cases)  Leake  v.  Robinson  (6),  establish 
this  proposition.  Some  passages  in  the  judgment,  in 
the  latter  case^  show  the  difficulty  to  be  encountered  in 
modelling  this  will,  {c) 

Some  of  the  provisions  of  the  statute  59  and  40 
Geo.  5.  c.  98.  involve  great  difficulty.  The  statute 
was  designed  merely  to  reduce  within  certain  bounds  the 
power  of  accumulation  as  it  existed  at  the  common  law, 
and  was  co-extensive  with  the  power  of  making  gifts  by 
limitation ;  but  not  to  give  validity  to  any  provision  pre- 
viously void.  The  clauses  in  Griffith  v.  Vere^  and  JLong- 
ton  V.  Simson,  would  have  been  good  in  the  whole,  if 
that  act  had  not  passed ;  and  the  Court  was  of  opinion, 
that  they  remained  good  so  far  as  they  were  not  im- 
peached by  it :  but  in  cases  which  contravene  the  rule  of. 
law  agdnst  perpetuities,  as  Lord  Southampton  v.  The 
Marquess  of  Hertjbrd^  the  whole  is  bad.  In  that  re- 
spect there  is  no  distinction  between  this  case  and  the 
cases  in  which  limitations,  including  persons  capable  and 
persons  incapable,  are  void,  as  well  with  regard  to  the 
first  as  to  the  last.  Boutledge  v.  Dorril  {d\  Cambridge 
V.  Rous,  {e)  Of  the  personal  estate,  it  is  said,  there  is  a 
gift  subject  to  an  illegal  proviso ;  but,  in  &ct,  nothing  is 
given.  The  persons  described  are  not  to  have  either 
the  real  estate,  or  the  corpus  of  the  personal  estate,  or 
the  rents  and  dividends,  until  they  attain  twenty*one. 
By  the  proviso,  a  minor  tenant  in  tail  has  no  interest  in 
either  the  principal  or  the  rents  and  dividends  of  this 
property. 

No  property  vests  either  in  enjoyment  or  in  right, 

(fl)  1  Cox,  524,  (d)  2  Vet,  557. 

{b)  2Mer.5e5,  \e)  8  Tw,  J^. 

(p)  P.  58S,  989i 

The 
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Marshall 


The  Court  cannot  sever  the  intention,  and,  recognizing  1818 
<Mie  part  as  valid,  reject  another  part  as  void.  The  in^ 
tention  is  dear,  that  no  person  shall  derive  any  benefit 
from  the  estate  before  twenty-one.  The  proviso  gives  a  Holloway, 
direction  and  operation  to  every  clause  of  the  will. 
To  omit  it,  and  execute,  the  rest  of  the  will,  would  be 
to  contradict  the  intention.  The  gift  of  lOOOZ.  to  each 
of  the  grandchildren,  &c.  is  clearly  contingent,  and 
evinces  die  testator's  design,  that  no  devisee  or  legatee 
should  take  any  benefit  before  he  attained  twenty-one. 
The  words,  "  subject  to  the  trusts,"  mean  after  per- 
formance of  them.  The  proviso  is  part  of  the  gift  The 
leases  granted  by  the  trustees,  and  the  after-purchased 
lands  given  by  the  codicils,  are  declared  to  be  subject  to 
all  the  trusts. 

The  period  at  which  the  testator's  name  and  arms  are 
to  be  assumed,  one  year  after  the  devisee  attains  twenty- 
on^  ascertains  the  period  at  which  he  meant  the  gift  to 
vest  Had  he  intended  an  immediate  gift  he  would 
have  directed  an  immediate  assumption  of  the  name. 

There  being  two  distinct  intentions,  one  that  the  pro- 
perty should  accumulate  during  minority,  the  other  tliat 
no  minor  should  take  an  absolute  interest,  the  latter  ap- 
plying to  those  taking  by  descent  as  well  as  by  purchase, 
the  limits  prescribed  by  law  are  exceeded.  With  re- 
gard to  the  real  estates,  the  manifest  intent  of  the  tes- 
tator was,  that  no  person  should  have  any  interest,  either 
in  the  capital  or  the  profits,  till  he  attained  twenty-one ; 
the  gift,  therefore,  contravenes  the  rules  of  law.  There 
is  not  any  devise  till  the  grandson  attains  twenty-one ; 
and  therefore  a  trust  results  for  the  heir. 

The  Court  cannot  separate  the  gifts  from  the  proviso. 

AU 
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1818.        All  the  {imitations  of  the  real  estate,  dftiet  the  first  efttaie 

MjkaittAO.  ^^  ^^^  *^  ^^^^*  ^®  ^^^  *^  Unborn  persdns  were 
9.  hot  designed  to  take    efibct    till   after   the  perform- 

HotxdWAT.  ^^^^  ^f  ^  previous  trust,  which  was  too  remote  and 
ybid.  All  limitations,  after  a  void  limitation,  are  void  — 
Prbdof^  V.  Bishop  of  Bath  and  Wells,  {a)  In  Ijord 
Sotahampion  v.  The  Marquess  of  Hertford,  this  point  wb$ 
not  discussed,  because  the  Marquess  of  Hertford  would 
have  been  entitled  as  heir  in  the  alternate  event ;  bat  on 
^  the  subject  of  accumulation  the  late  Master  ci  the  Rolls 
seems  to  have  entertained  opinions  not  consonant  to 
prior  authorities.  Baker  V.  HaH{b)  is  opposed  to 
Grosvertd^r  v.  Hallum  (c),  cited  in  Tregormell  v.  Sgdenham^ 
The  life  estate  may  be  good ;  but  the  direction  to  aecu- 
mulate  being  void,  the  accumulations  belong  to  the  heir 
or  next  of  kin. 

The  argument,  that  the  personal  estate  is  not  vested, 
is  enfcM'ced  by  the  direction,  that  interest  shall  be  accu- 
mulated till  twenty-one.  A  gift  of  maintenance  is  not 
equivalient  to  a  gift  of  interest  for  the  purpose  of  vest- 
ing the  fund  —  Ptdsford  v.  Hunter  (rf),  Hanson  v.  Gra- 
ham  {e\  Leake  v.  Bxsbinson.^  Upon  all  the  authorities 
the  gift  is  contingent  —  May  v.  Wood  (/),  Hanson  v. 
Grahatrij  Batsford  v.  Ket)bie{g\  Sansbury  V.  Bead{h}f 
Booth  V.  Booth  (r )»  Mackell  v.  Winter,  {k)  In  no  case 
has  a  gift  when,  or  if,  the  donee  should  attain  a  particn- 
lar  age,  been  held  to  be  vested,  without  other  dream- 
stances,  as  an  ulterior  gift  if  the  first  donee  should  die 
under  twenty-one,  which  renders  the  condition  sabse- 

(fl)  2  H.  BL  35S.  if)  5  Bro.  C.  C,  471/ 

{bS  12  Vt9.  479.  {g)  5  Vet.  565. 


quent 


(c)  Amb.  463.  {k)  12  Ve$.  75. 

Id)  S  Bro.  a  C.  416.  (t)  4  Vet,  599. 

(e)  6  Vci.  239.,  see  p.  249  (k)  5  f>6.  536, 
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quent  Instead  of  precedftnk  —  Bromfiddv.  I>(tetf^-(a),  181B, 

Boraston^s  case  (J),  Johnson  and  Sdlamt^^  case(t),  Qi^ant^^  UaUbavl 
case,  {d) 


HditOlTAT. 


Mr.  Preston  m  reply. 

The  gift  to  the  eldest  son  was  present  and  immediate^ 
and  gave  a  vested  interest,  and  carried  with  it  the  right 
to  the  profits  not  effectually  given  away  by  the  clause  of 
accumulation :  the  axitext  afibrds  that  construction.  In 
Jet  Y.  Audlofy  and  in  Leake  v.  Robinsouj  the  objection 
was  to  the  validity  of  the  gift  itself.  The  gifts  were  in 
those  cases  suspended  for  a  longer  period  than  the  law 
allows.  In  this  instance  the  gift  is  good,  though  the  accu- 
mulations aim  at  objects  which  cannot  be  accomplished 
under  thie  provisions  of  the  statute.  A  life  estate  may 
be  valid,  although  ulterior  limitations  may  be  too  remote 
and  void ;  and  the  heir,  or  the  next  of  kin,  has  not  any 
interest  in  the  accumulations,  even  if  the  trust  for  accu- 
mulation be  valid. 

In  Hopkins  v.  Hopkins  {e)  there  was  a  like  clause  of 
aiccumulation^  and  it  prevailed ;  and  this  case  cannot 
be  distinguished  from  that  In  Lo9'd  SouthampUm  v. 
The  Marquess  of  Hertford^  the  fund  of  accumulation 
was  entire;  here  it  consists  of  successive  portions; 
and  tlie  direction  may  therefore  be  sustained  as  to  the 
part  which  is  good.  A  gift  at  common  law  from  three 
years  to  three  years,  for  ten  years,  is  not  void,  but  would 
be  apportioned  and  sustained  for  nine  years ;  and,  in 
this  view  of  the  case,  tlie  gift  must  prevail)  and  the  trust 
for  accumulation  must  fail 

(a)  \N.R.i\$.  (0  1    AlJc.   581.     Cfl.    Temp, 

(6)  5  Co.  19.  Talb,  44.  1  Ve9.  968.  BMlb*,  Co. 

(c)  2  Leon,  56.  LitL  271  b.  D.  1. 

(i)  Cit.  10  Co.  SO  a.   iSir  Tho- 
wmM^fmond^  150. 

The 
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1818.  The  trust  for  aocmncilBtion  is  a  mere  prior  chattel  in- 

^^p^*■^     teresty  and  does  not  suspend  the  right  to  a  vested  inter- 

V.  est.     And  as  the  trust  for  accumulation  is  for  objects 

HoLLowAY.    ^hich  are  too  remote,  that  trust  is  void  as  contravening 

the  enactments  of  the  law.  The  consequence  is,  that  the 

title  of  the  grandson  is  in  the  same  state  as  if  there  had 

not  been  any  trust  for  accumulation,  or  that  trust  had 

determined. 

In  all  cases  of  conditions  or  limitations  over,  which  are 
repugnant  to  the  estate  to  which  the  condition  or  colla- 
teral limitation  is  annexed,  the  gift  remains  in  full  force, 
although  the  law  denies  effect  to  the  condition,  or  to  the 
collateral  limitation ;  and  the  law  &vours  the  vesting  of 
interests.  Indeed,  its  primary  object  is  to  give  the  bene- 
fit of  the  rents  to  the  person  who,  for  the  time  beings  has 
the  first  vested  estate.  It  is  not  of  any  importance  that 
the  testator  has  attempted  to  exclude  die  grandson :  his 
title  is  by  the  rules  of  law,  not  the  intention  of  the  testa- 
tor. It  was  the  object  of  the  legislature,  in  passing  the 
statute,  to  defeat  such  an  intention. 

The  words  «  firom  and  after  the  performance  of  the 
trusts,''  do  not  postpone  the  vesting ;  they  merely  subject 
the  life  estate  to  the  prior  trusts.  The  language  allows 
die  estate  to  vest,  subject  to  the  prior  interests.  That 
point  was  decided  in  Carter  v.  BamardisUm. 

Whenever  a  charge  is  too  remote,  or  is  void  because 
given  to  a  charity,  or  an  object  which  is  incapable,  it 
&ils  for  the  benefit  of  the  owner  of  the  estate.  So  a  life 
estate  may  be  valid,  although  subsequent  limitations  may 
be  too  remote,  and  for  that  reason  void,  as  in  Brudenell 
V.  Elwes.  {a) 

(a)  1  Ea9l,  442.     7  Vei.  SSS. 

During 
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During  the  argument,  the  Lord  Chancellor  remarked,        1818. 
that  if  the  case  were  within  the  statute,  the  excess  would     j^^^^^^^^^ 
be  corrected ;  that  there  was  a  material  difference  between  v. 

the  effect  of  the  proviso,  and  the  accumulation  which  ^°^^^^^^*. 
most  take  place  during  the  minority  of  the  tenant  for 
life,  the  will  designing  not  to  give  an  absolute,  but  a  life, 
interest  in  the  accumulation ;  that  the  two  clauses  toge* 
ther  might  amount  to  this,  that  during  the  minority  of 
eveiy  person  entitled,  (whether  tenant  for  life,  or  in  tail,) 
there  should  be  accumulation ;  that  a  tenant  in  tail  should 
not  acquire  an  absolute  interest  till  he  attained  majority, 
but  should  take  subject  to  the  previous  trusts  —  the  last 
clause  being  confined  to  tenants  in  tail  only,  because  a 
declaration  that  a  tenant  for  life  should  not  be  absolute- 
ly entitled  was  unnecessary ;  that  the  circumstance,  that, 
in  Lard  Southampton  v.  The  Marques^  (^Hertftrdy  a  term 
of  one  thousand  years  was  created,  subject  to  trusts  of 
accumulation  to  be  executed  during  different  periods  of 
the  term,  would  not  materially  distmguish  that  case  from, 
the  present,  in  which  the  trusts  might  extend  beyond  the 
period  limited  by  law;  that,  under  the  clause  declaring 
that  tenants  in  tail  should  not  be  absolutely  entided,  a 
person  might,  in  the  intention  of  the  testator,  be  tenant 
in  tail  in  possession,  without  being  entitled  to  take  the 
rents. 

At  the  close  of  the  argument,  his  Lordship  proceeded 
ss  follows :  -—• 

The  LoRQ  Chancellor. 

I  shall  not  decide  this  case  without  referring  to  the 
authorities  cited,  but  I  have  a  strong  inclination  of  opi- 
nion that  it  is  impossible  to  declare  that,  at  present,  either 
the  heir  or  the  next  of  kin  have  any  claim.  The  testa- 
tor undoubtedly  meant,  not  only  to  exclude  his  heir  and 

Vol.  H.  H  h  next 
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1818.       next  of  kin  from  all  interest,  but  to  render  it  impossible, 
Maebhaix     ^^^^  during  the  minority  of  the  grandchild,  any  part  of 
f*  tl^is  property  should  be  applied  even  for  the  benefit  of 

those  for  whom  he  eventually  designed  the  beneficial  en- 
joyment. Whatever  may  be  thought  of  the  morality  of 
that  intention,  the  question  to  be  decided  is,  what  is  the 
law  ?  The  scheme  of  the  will  is  this ;  having  first  given 
pecuniary  legacieS|  the  testator  then,  in  one  clause,  de- 
vises and  bequeaths  all  his  property,  of  whatever  nature, 
(there  can  be  no  doubt,  however,  that  the  terms  of  a 
single  clause  may  have  very  different  effects,  according 
to  the  nature  of  the  property  on  which  it  operates,)  in 
trust  to  sell,  4*^.,  and  to  retain  and  pay  the  pecuniary  le. 
gacies  before  bequeathed.  He  then  proposes  to  create 
an  accumulation  fund  during  the  minority  of  the  persons 
whom  he  describes,  expressing,  in  terms  perfectly  clear, 
that  a  person  under  the  age  of  twenty-one  years  was  be- 
neficially interested  or  entitled  to  the  estate  devised  and 
bequeathed ;  and  undoubtedly  this  is  a  clause  of  repeti- 
tion vrhich  directs  the  accumulation  to  take  place  during 
the  minority  of  all  the  persons  who  should  become  en- 
titled. 

It  has  been  argued  that  the  legiicies  of  1000/.  are  con* 
tingent ;  supposing  that  to  be  so,  it  will  not  prove  that 
there  were  no  vested  interests  in  the  corpus  of  the  estate. 
The  trust  to  accumulate  for  this  purpose  will  not,  more 
than  a  trust  for  the  payment  of  debts,  prevent  the  vesU 
ing.  This  is  a  devise  of  the  real  and  personal  estate  to 
trustees,  who,  subject  to  accumulation  for  a  limited  pe- 
riod, are,  by  the  effect  of  this  will,  at  the  death  of  the 
testator^  to  stand  seized  and  possessed  for  persons  de- 
scribed. How  can  it  be  said  that  they  are  not  to  stand 
so  seized  and  possessed,  when  the  testator  expressly  saya 
they  are,  and  takes  notice  that  the  cestui  que  trust  is  only 
of  the  age  of  five  years  ? 

We 
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We  all  know  that,  with  respect  to  freehold  estates  1818. 
given  to  a  person  and  the  heirs  of  bis  bodj,  he  is  tenant  ^^T^^ 
in  tail ;  but  as  personal^  so  given  does  not  go  to  tha  heir,  ^^  «. 
the  old  rule  of  law,  possibly  to  serve  the  intention^  is^ 
that  the  donee,  under  the  same  limitation  which  gives 
the  real  estate  to  the  heir  of  his  body,  takes  it  absolutely. 
The  testator  proceeds  to  limit  to  unborn  grandsons,  and, 
being  aware  that  he  could  not  limit  estates  for  life,  he 
limits  to  them  and  the  heirs  of  their  bodies,  meaning  that 
they  should  be  all  in  this  succession.  He  has  then  d^* 
dared,  that  the  persons  named  are  by  him  considered  aa 
beBefi«3aIIy  interested  and  entitled  during  their  minority, 
altbou|^  he  has,  in  that  very  clause  in  which  he  so  eon** 
sidered  them,  directed  that  accumulation  out  of  those 
estates  in  which  they  are  so  interested ;  and  although  he 
takes  notice  that  the  more  immediate  objects  of  the 
trusts  are  under  the  age  of  five  years,  and  tUl  twentyvone 
they  could  not  make  any  alieniation;  they  did  not,  in 
that  sense,  take  an  absolute  interest,  because,  at  twenty* 
eoe^  they  would  have  a  power  of  making  it  their  own ; 
but  the  testator  seems  to  have  reooileeted,  that  the  limit* 
ation  of  the  personal  estate  to  tliem  and.  the  heirs  of  their 
body  made  it  ahsolntely  theirs;  so  much  so^  that  if  an 
in&nt  was  born,  and  died  m  in&ncy,.  his  administrator, 
net  the  keir  of  his  body,  would  be  entitled. 

He  bus  not  md  that  tlwy  shall  not  be  beneficially  iiH 
t^rested,  b^t  shall  not  be  absolutely  entitled.  Had  it 
stopped  there,  I  should  be  glad  to  know  whether  therii 
might  not  be  many  injuries  for  which  the  minors  might 
h«ve  demanded  compensation,,  or  acts  of  ownership  which 
they  might  have  exercised,  as  felling  timber  i  or  whether 
timber  feUod  by  a  wrong  doer  would  not  have  belonged 
to  them?  Then  follows  the  olause  relating  to  the 
remoteness  of  the  accumulation,  and  it  concerns  not 
the  real  estate.     It  is  possible  that  some  of  the  de- 

H  h  2  visese 
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1818.  visees  who  have  not  attained  twenty-one  might  leave 

Im    "  issue.  Then  the  personal  property  would  have  gone  over 

o.  if  it  had  stopped  there ;  but  the  testator  proceeds  in  the 

^o^^^^'  terms  ofthe  proviso,  (a) 

It  seems  clear,  on  the  language  of  the  proviso^  that,  al- 
though the  person  was  under  the  age  of  twenty-one  years, 
the  testator  thought  him  tenant  in  tail  in  possession, 
otherwise  it  is  nonsense.  Certainly  the  testator  means  to 
say,  that  no  person,  tenant  in  tail  in  possession  of  the 
real  estate,  however  beneficially  he  takes,  shall  take  an 
absolute,  unqualified  estate  in  the  personalty  during  his 
minority.  Then,  considering  the  period  which  may 
elapse  before  a  tenant  in  tail  may  attain  twenty-one, 
when,  by  virtue  of  both  conditions,  he  is  to  take  an  abso- 
lute interest  in  the  leasehold,  two  questions  arise,  whether 
the  antecedent  limitations  are  good,  and  the  subsequent 
bad,  or  whether  all  without  exception  are  bad?  1  have 
had  no  difficulty  about  the  real  estate.  We  have  heard 
in  tithe  causes  of  a  dancing  modus :  this  is  a  dause  of 
accumulation  ofthe  same  description. 

The  question  which  I  have  to  determine  to-day  is, 
whether,  when  the  testator  has  said  that  the  tenant  in 
tail  in  possession  shall  not  have  an  absolute  estate  in  the 
personalty  till  he  attains  twenty-one,  I  am  to  say  that 
the  case  is  the  same  with  the  tenant  for  life,  with  regard 
to  the  real  estate,  the  testator  not  having,  as  to  him,  said 
any  such  tiling  ? 

A  further  question  is,  whether,  because  the  accumula- 
tion is  directed  with  respect  to  some  persons  to  whom  the 
limitation  is  too  remote,  it  is  not  only  void  in  itself  but 
shall  defeat  the  effect  of  the  other  gifts  ?    In  the  cases 

(a)  Vukf  ante,  p.  454. 

of 
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of  powers,  the  testator  has  meant  to  give  a  power  which        1818« 
could  be  exercised  among  all  the  objects,  and  did  not     ^  ^'-' 
mean  to  give  it  if  it  could  not  be  so  exercised ;  but  this  o. 

testator  expressly  states  the  case  to  which  he  meant  the  **<*"^^^^* 
proviso  to  apply ;  but  he  has  not  said  that  he  meant  it 
to  apply  to  the  case  of  the  tenant  for  life.  At  present, 
therefore,  the  vested  interest  is  in  the  eldest  grandson : 
whether  the  heir  at  law  or  next  of  kin  may  not,  at  some 
future  time,  have  an  interest,  is  a  question  to  be  consider- 
ed when  the  event  occurs.  The  life  estate  being  good,  it 
would  not  become  me  now  to  decide  the  validity  of  the 
ulterior  limitations.  If  the  whole  devise  was  void,  the 
heir,  or  next  of  kin,  would  have  a  right  to  call  on  the 
Court  to  make  that  declaration;  but  the  whole  is  not 
void;  and  the  present  interest  does  not  belong. to  the 
heir.  The  Court  is  not  accustomed  to  declare  the  e£fect 
of  trusts  until  the  time  arrives. 


In  consequence  of  Mrs.  MarteUfs  death  since  the  ^  Jvlfy  i, 
hearing,  application  was  made  for  judgment.  The  Lord 
Chancellor  observed,  that  his  opinion  on  the  argument 
was,  that  whatever  might  become  of  the  subsequent 
limitations,  the  first  limitation  to  the  testator's  grandson 
was  good,  and  that  it  would  be  very  difficult  to  hold 
the  next  limitation  bad. 


The  Lord  Chancellor. 

There  cannot  be  any  fund  for  the  present  maintenance  Jt^y  3, 
of  the  infant,  unless  the  income  is  undisposed  of  prior  to 
his  attaining  the  age  of  twenty-ooe.  If  accumulation  is 
well  directed  till  he  attains  that  age,  then  during  the  in« 
terval  there  is  no  fund  undisposed  of.  The  Court  must, 
Hh  8  therefore, 
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1818.  ihefefore^  determine  whtther  the  trust  of  ftCcutnulMtimi 
is  throughout  bttd^  and  if  soi  whether  the  accumulalioti 
between  the  death  of  the  te^tittor  and  the  time  of  the 
Hduawat.  gi^ndion  attaim'ng  twenty-one  is  undispowd  of  j  In 
which  case  of  faieffiK^tual  gift,  M  much  6S  oonsists  of 
rents  and  profits,  belongs  to  the  heirj  and  so  much  as 
arises  from  personal  estate  belongs  to  the  nestt  of  kuL 
It  is  very  difficult  to  distinguish  this  case  from  Lord 
SoUtkamptim  v.  the  Marquess  of  Hm^brd.  The  true 
doctrine  seems  to  be^  that,  of  a  trust  for  aeeumulatioti 
whieh,  prior  to  Lord  Lcmghbarough'n  act,  would  ha^e 
been  goody  so  much  as  is  now  within  the  act  will  be 
good)  but  the  eatcess  will  be  bad ;  but  if  there  be  a  trust 
So9  aCcuknulatioti,  and  part  of  it  would  h4ve  been  bad 
before  the  aet^  that  part  remains  bad  notwithstanding 
the  acta  ^^  Lord  SoUifmmpttm  v.  the  Marquess  of  Heri^ 
fordj  seems  to  have  decided,  that  if  property  is  gtvtn 
subject  to  a  trust  which  is  bad,  the  gift  of  the  property 
takes  effect  exempt  from  the  truet.  The  trust  for  ac- 
cumulation in  this  case,  I  think,  bad,  because  it  may  last 
fitrj 


Jtdif  4.  l^e  Lord  CitANc£LLOR  stated,  that  he  had  again 

considered  the  case,  and  could  not  distinguish  it  from 
Lord  Southampton  v.  the  Marquess  ofHertford. 


April  22,  1820.  —  «  His  Lordship  doth  declare,  that 
the  will  of  Thomas  HolUmay^  the  testator,  &c.  dated,,  &c., 
and  the  three  several  codicils  of  the  testator,  dated,  &c. 
are  respectively  well  executed  and  proved,  and  that  the 
trusts  thereof  ought  to  be  carried  into  execution,  except 
in  so  for  as  the  said  will  directs  the  laying  out  and  in- 
vesting 
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vesting  the  dividends,  interest,  and  annual  proceeds  of       1918. 
the  stocks  and  securities  in  and  by  the  said  will  directed     j^'Cl^ 
to  be  purchased,  with  the  surplus  of  the  said  testator's  per*  K 

sonal  estate,  after  the  payment  of  his  debts,  funeral,  and  tes-  "^"'"^^X 
tamentary  expenses,  and  legacies,  and  the  rest  of  his  per- 
sonal estate ;  and  also  the  clear  yearly  rents  and  profits  of 
his  real  estates  from  time  to  time,  and  when,  and  so  often, 
and  during  all  such  times,  as  any  person  or  persons  be- 
neficially interested  in  or  entitled  to  his  real  or  personal 
estates,  *under  the  trusts  thereinafter  declared  ^ereoi^ 
should  be  under  the  age  of  twenty-one  years,  and  the  add- 
ing all  such  investments  to  his  personal  estate  in  order  to 
accumulate  the  same:  And  his  Lordship  doth  declare^, 
that  such  direction  to  lay  out  and  accumulate  the  said 
rents  and  profits,  interest  and  dividends,  is  too  remote 
and  void  in  law :  And  his  Lordship  doth  deckre,  that 
the  Defendant,  the  in&nt  Horatio  Francis  King^ord 
Martelli  is  entitled  in  possession  to  the  rents  and  profits 
of  the  said  testator's  ireehold,  and  copyhold,  and  lease- 
hold estates,  tmd  to  the  dividends,  interest,  and  annual 
proceeds  of  his  personal  estate  and  efiects,  for  and  dur- 
ing the  term  of  his  natural  life,  with  remainder  to  the 
first  and  other  sons  of  his  body  lawfully  to  be  begotten, 
successively,  according  to  seniority  oi^age,  and  the  heirs 
of  their  bodies  respectively,  with  such  remainders  over 
as  in  the  said  will  and  codicils  in  that  behalf  respectively 
contained."  The  decree,  afler  the  usual  directions  for 
an  account  of  the  personal  estate  of  the  testator,  and  the 
rents  and  profits  of  his  real  estates  received  by  the 
Plaintiffs,  proceeded  thus :  — 

"  It  appearing  that  the  Defendant  Horatio  Martelli, 
the  father  of  the  said  Defendants,  the  infants  is  dead, 
it  is  ordered  that  the  said  Master  do  inquire  and  state 
to  the  Court,  by  whom  the  said  Defendant,  the  infant 
Horatio  Francis  tCingsford  Martelli^  has  been  maintained 
H  h  "t  since 
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18I8.        since  the  decease  of  the  said  testator,  and  what  sums  of 
money  have  been  paid  in  respect  therec^,  and  by  whom^ 
V.  and  what  will  be  proper  to  be  allowed  for  his  nuunte- 

BotiAWAT.  nance  and  education  for  the  time  past,  and  to  whom ; 
and  also  what  will  be  proper  to  be  allowed  for  his  main- 
tenance and  education,  and  out  of  what  fond,  for  the 
time  to  come,  and  to  whom ;  and  in  making  such  at 
lowance  the  said  Master  is  to  have  regard  to  the  situa- 
tion and  circumstances  of  the  other  Defendants,  the 
younger  brothers  and  sisters  of  the  said  Horatio  Fronds 
Kingsfbrd  MartelU ;  and  the  said  Master  is  to  be  at  li- 
berty to  make  a  separate  report,  &c.  And  the  Defend- 
ant Jnn  HoUawayj  having  elected  to  take  the  proviaicm 
made  for  her  by  the  indenture  of  settiement  in  the 
pleadings  in  this  cause  mentioned  to  bear  date  the  17th 
day  of  November  1798,  in  lieu  of  her  dower,  thirds,  and 
freebench,  in  and  out  of  the  said  testator's  freehold  and 
copyhold  estates,  his  Lordship  doth  declare,  that  die 
said  Defendant  Ann  HoUaaxa/^  is  barred  of  all  claim  in 
respect  of  such  dower  or  thirds  and  fi^ebench ;  and 
doth  order,  that  the  said  Defendant  do  execute  a  proper 
and  sufficient  release  of  such  claims,  such  release  to  be 
settled  by  the  said  Master.  And  it  is  ordered,  that  all 
the  costs,  charges,  and  expenses  attending  the  making 
and  executing  thereof  be  paid  and  dischai^ied  by  the 
said  PlaintiflPout  of  the  personal  estate  and  effects  of  the 
said  testator,  &c. 

''And  his  Lordship  doth  declare,  that  the  said  De- 
^TidBntFaithfid  Crofi  is  entitied  to  the  leasehold  house  and 
premises  in  Chancery  Lane^  ^ven  and  bequeathed  to  him 
in  and  by  the  codicil  of  the  said  testator,  bearing  date  the 
20tii  day  oi  January  1816,  for  the  remamder  of  the  term 
of  years  now  to  come  therein,  from  the  death  of  the  said 
testator,  for  his  own  use  and  benefit ;  and  it  being  alleg- 
^  by  the  said  Flainti&,  the  trustees,  that  tiie  nature  and 

circumstances 
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drcmnstanoes  of  the  estate  of  the  said  testator  require  •  181 8* 
the  application  of  a  great  prc^rtion  of  time,  by  and  on  ^^^-^jj 
the  part  of  the  said  trustees,  for  the  due  execution  of  the  ^^  «. 
trusts  of  his  said  will,  in  regard  to  his  estate,  and  that 
they  cannot  undertake  to  continue  the  execution  of  the 
trusts  without  the  aid  and  assistance  of  the  said  Faititfid 
Crnfi^  aisa  co-trustee,  he  having,  during  the  life  of  the 
said  testator,  had  the  principal  and  confidential  manage- 
ment thereof  and  being  better  acquainted  therewith  than 
any  other  person,  and  therefore  it  will  be  for  the  benefit 
of  the  sud  testator's  estate  that  he  should  continue  to  be 
a  trustee  thereof;  and  the  said  Faithfid  Crcft^  ailing, 
that  due  attention  to  the  affairs  and  concerns  of  the  said 
testator  will  require  so  much  of  his  time  and  attention  as 
will  be  greatly  prejudicial  to  Us  other  pursuits  and  con- 
oems  in  business,  and  therefore  that  he  would  not  have 
undertaken  to  act  therein,  but  under  the  assurance  that 
an  i^Kcation  would  be  made  to  this  Court  to  authorise 
the  allowance  and  payment  of  a  reasonable  compensation 
out  of  the  said  testator's  estate  for  such  his  labour  and 
time,  and  that  he  cannot  continue  to  act  therein  without 
such  reasonable  allowance  being  made  to  him,  it  is  or- 
dered, that  it  be  referred  to  the  said  Master  to  setde  a 
reasonable  allowance  to  be  made  to  the  said  Faithful 
Croft  out  of  the  said  testator's  estate,  for  his  time,  painsf 
and  trouble,  in  the  execution  of  the  said  trusts,  for  the 
time  past,  and,  in  settling  such  allowance,  the  said  Mas- 
ter is  to  have  regard  to  the  legacy  of  two  hundred  pounds 
given  and  bequeathed  to  the  said  Faithfid  Croft  by  the 
said  will  of  the  said  testator,  on  the  execution  of  the 
trusts  thereby  reposed  in  him:  and  it  is  ordered,  that  the 
said  Master  do  inquire  whether  it  will  be  for  the  benefit 
of  the  said  testator's  estate  that  the' said  Faithfid  Croft 
should  continue  to  be  a  trustee  under  the  said  will,  and 
to  receive  a  compensation  for  the  future  employment  of 
bis  time  and  trouble ;  and  in  caise  the  said  Master  shall 

be 
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bi«  of  opiaioD  thut  it  will  be  for  the  beaeiit  ef  the  Mid 
testator's  estate  that  the  said  Faithful  Cr^  dkould  be 
continued  a  trustee,  then  the  said  fitaster  is  to  settle  a 
reasonable  allowance  to  be  made  to  the  said  Faii/^ 
Cfdfi  theri^ia  (a);  and  the  said  Master  is  to  be  at  liberty 
to  make  a  separate  report,  tfc^ :  and  it  is  ordered  that  the 
said  Master  do  tax  all  parties  their  cost6»  tfc. :  and  it  is 
ordered^  ih«u  the  same  when  taxed  be  paid  to  them  by 
the  said  Plaintiffs,  as  executors,  out  of  the  personal  estate 
and  effects  of  the  aaid  testator,  if  6!' 

Reg.  Lib»  B.  1819,  foh  777—780. 


The  follt)Wing  authentic  note  of  Loi^d  Chanc(ill6r 
NbtitngfUtyffii  jadgmeht  oti  a  question  intimately  con- 
nected with  the  doctriries  d{M»UMed  in  the  pf^eedfaig 
e^e,  ts  ejctracted  firom  hi^  Lordship^ii  MS6. 


Dec.  28. 

55  Car.  2. 

1681. 

A  term  being 
limited  in 
trasl  for  H. 
in  tail,  re- 
mainder, if  /. 
die  without 
issue  male  in 
the  life  of  H, 
to  C.f  in  tail ; 
the  remain- 
der is  good. 


CHARLES  HOWARDi  Pi«aiiitiffi  xk  HENRY 
Dtake  of  NORFOLK,  &  al.  DsnltDAirts. 

This  case  had  been  largely  argued  and  debated  at 
bar  last  term,  Serjeant  Maynard  and  others,  for  the 
Plaintiii^  and  Mr.  PoUe^en  and  others,  for  the  Defend- 
ants, in  the  presence  of  the  three  Chief  Justices,  whom 
.1  called  to  my  assistance;  and  now  this  term  we  de- 
livered our  opinions.  The  three  Chief  Justices  were  for 
the  Defendants,  and  advised  a  dismission  {b)  ;  I  was  for 
the  Plaintiff:  my  argument  was  as  follows :  — 

(o)  Srochopp  t.  Bamet,    5    ported  $Ca,inCha.   14,  H  i&q. 
Afadd.  90.  8  Sep.  in  Cfm.  ifil.   , 

(b)  Their   arguments  are  re- 

This 
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This  li  &»  cim.    The  PUitittfl;  by  hift  UU,  d^mandk        181f . 
the  benefit  of  a  term  for  900  years  in  the  baronjr  of 
Qrtif^toek^  upon  this  case^ 

Henty  Earl  of  ArvndeUs  ^ther  of  the  Plaintiff  and 
Defendant,  had  issue  six  sons,  Thomas,  Hairy,  Charles, 
Mdt^ord^  thtMis,  Bmiuird,  and  one  daughter^  the  Lady 
KMAeriMi  l^vnrnM  Lord  Maifetferi,  the  eldeit  son, 
bdng  noH  compbs  mentis^  care  is  taken  to  settle,  by  adviee 
<>f  oounsel)  the  estate  and  family,  ae  iveil  as  the  present 
olreumtaaees  of  k  iirouki  edmit* 

Whereupon,  twd  indentures  are  made^  between  the 
Earl  of  AnmMU  of  one  pert«  and  the  Duke  of  Rick*- 
mand,  the  Marquess  of  Dorchester,  the  Lord  Howard  of 
Emick^  and  Sir  Thomui  Hatlon^  en  the  other  part^  and 
boUl  thoM  indenturee  bear  the  same  date^  91st  Afanr* 
1 647ft     By  one  of  these  indentures  the  estate  iti  law  is 
conveyed  to  them  and  their  heu*s§  to  these  use%  t«*i  tO 
die  Earl  for  life,  remainder  for  99  years,  to  trustees,  to 
raiee  8000A  portion  for  the  Lady  K^hetinef  remainder 
to  the  Countess  for  life^  all  which  estates  are  spent ;  re* 
mainder  for  200  years  to  the  Duke^  Marquess,  ^rc^  in 
trusty  as  by  another  indenture  of  the  same  date  is  de- 
clared j  remainder  Unto  Henry^  and  the  heirs  male  of 
his  body  begotten^  with  like  remainders  to  Charles^  Ed- 
ward,  Francis,  and  Bernard,  successively!  With  power  of 
revocation.   Then  the  other  indenture  declares  the  trust 
of  the  term  for  200  years  in  this  manner,  viz.  that  it 
should  attend  die  inheritance  so  long  as  Thomas  Lord 
Matreverss  or  any  issue  male  of  his  body  should  be  liv- 
ing ;  but  if  Thomas  die  without  issue  male  in  the  life  of 
Henry f  not  leaving  his  wife  enseint  with  a  sunit  or  that,  Jrri  , 
after  the  death  of  Thomas,  by  the  failure  of  issue  male  of 
ThomaSf  the  dignity  and  honour  of  Earl  of  Arundell  do 
descend  upon  Henry,  then  Henry  shall  have  no  farther 

benefit 
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benefit  of  the  term  of  200  years,  but  the  benefit  thereof 
shall  redound  to  the  other  younger  children,  or  their 
issues  in  manner  following,  viz.  to  Charles^  and  the  heirs 
male  <^  his  body,  with  like  remainders  in  tail  to  Edwardj 
Howard       Francis,  and  Bernard^  successively. 

.     V. 

Norfolk.  These  indentures  were  sealed  and  delivered  in  the 

presence  of  Sir  OrL  Bridgmariy  and  John  Akom  and 
Edward  Alcorn^  his  two  clerks,  who  have  subscribed 
their  names  as  witnesses,  which  is  to  me  a  demonstration 
that  the  deeds  were  drawn  by  Sir  OrU  Bridgman  hint- 
self.  After  this  the  contingency  happened,  and  the  earl- 
dom ofArundell  did  descend  unto  Henry  the  now  Duke 
of  NorfoUcy  Thomas  being  dead  without  issue  male. 

Then  the  Marquess  oi  Dorchester^  being  the  surviving 
trustee  of  the  term,  assigns  this  term  to  Marriott  in  1675» 
upon  the  same  trusts,  and  Marriat  assigns  to  Henry^  the 
Defendant,  so  the  term  is  merged. 

To  excuse  the  Marquess  o{ Dorchester  for  co-operating 
in  this  manner,  it  is  said  that  the  tenants  would  not  re- 
new unless  the  estate  were  transferred  to  a  younger  man, 
for  fear  of  paying  a  new  fine  after  the  Marquess's  death. 
But  nothing  can  excuse  Marriat  firom  a  palpable  and 
wilful  breach  of  trust,  if  Charles  have  any  title  at  all  to 
the  benefit  of  this  trust. 

Therefore  the  labour  of  this  case  is  to  overthrow 
Charleses  tide,  1st.  as  void  in  the  original  limitation,  2d. 
as  being  avoided,  if  not  by  the  merger,  at  least  by  the 
common  recovery  which  was  afterwards  suffered  by  the 
Duke.  If  the  estate  be  void  there  is  no  harm  done ;  but 
if  it  be  only  avoided  by  the  surrender  of  Marriot  to  the 
Defendant^  perhaps  all  they  who  had  notice  of  this  trusti 

find 
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and  have  wilfully  procured  the  defeating  of  it>  maybe        1818. 
liable  to  answer  for  it.  iHSZll 

These  kind  of  defences  do  not  seem  to  me  to  be  very         

consistent ;  for,  if  the  Defendant's  counsel  had  -been  very       Howard 

V. 

dear  in  their  opinions,  that  the  limitation  to  Charles  was  7^  ^^j^e  of 
void,  why  did  they  advise  the  Duke  to  take  so  much  Norfolk. 
pwis  to  procure  a  surrender  and  extinguishment  of  the 
term,  and  further,  to  bar  it  by  a  common  recovery  ?  For 
now  it  is. come  to  this  point  in  law,  that  unless  the  li- 
mitation to  Charles  be  void,  all  other  means  to  defeat  him 
of  it  will  be  ineffectual.  I  am  in  a  very  great  streight  by 
the  advice  which  hath  been  given  me ;  for  as  on  one  side 
I  may  safely  concur  with  the  three  Chief  Justices,  since, 
if  I  should  err  in  so  doing,  I  should  err  very  excusably, 
because  I  should  errare  cumpatribusj  so  on  the  other 
side,  where  the  decree  must  be  mine,  and  I  alone  am  to 
answer  for  it,  I  dare  not  (notwithstanding  the  reverence 
I  have  for  their  advice)  pronounce  a  decree  in  any  case 
where  I  cannot  concur  with  it  myself. 

The  main  inquiry  is,  whether  the  limitation  to  Charles 
be  void?  Wherein  these  things  are  plain;  1st  The 
term  in  question,  though  it  were  attendant  on  the  in- 
heritance at  first,  yet,  afler  the  contingency  happened, 
it  is  severed  and  become  a  term  in  gross.  2d.  The  trust 
of  a  term  in  gross  can  be  limited  no  otherwise  in  equity 
than  tlie  estate  may  be  limited  in  law.  3d.  The  legal 
estate  of  a  term  for  years,  whether  it  be  a  long  or  a  short 
term,  cannot  be  limited  to  any  one  in  tail  with  a  re- 
mainder over,  for  this  tends  directly  to  a  perpetuity. 
4th.  Nay,  if  a  term  be  limited  to  a  man  and  his  issue, 
and  if  that  issue  die  without  issue,  the  remainder  over, 
though  the  issue  of  the  issue  take  no  estate,  yet,  because 
the  remainder  cannot  commence  sooner  than  till  issue 
fiul,  which  is  foreign  to  expect,  the  remainder  is  void, 

for 
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1 S 1 8.        for  this  also  tends  obliquely  to  a  perpetuity  •*- 1 S  Car.  9. 

MMitwm    ^^^^  ^^^  Reeves^s  case  (a).    5th.  Further,  yet  if  a  term 

V.  be  limited  to  a  man  for  life,  with  contingent  remainders 

^«W)WAY.    ^^  j^jg  Q^^^  second,  third,  and  tenth  son  in  tail,  remain- 

Mm<Krd      der  over,  though  the  contingencies  never  happen,  yet 
n$  jiuk^  %f  ^^  remainder  shall  never  take  place,  for  the  mere  in* 

Nwfilk.  tention  to  create  a  perpetuity  made  all  void  — 16  Car.  9. 
Sir  William  Backkouse^s  case  (6).  6th.  And  Burge/u 
ease  (c),  26  Car.  2.,  went  a  step  further,  ibr  there  the 
trust  was  to  the  husband  for  life ;  remainder  to  the  wife 
for  life;  remainder  to  the  first,  second,  third,  and  tenth 
sons  in  tail;  remainder  to  their  daughters,  having thea a 
daughter,  Elixabeik,  in  whom  that  remainder  might  vest ; 
yet  adjudged,  that  a  remainder  to  daughters  after  unbe* 
gotten  sons,  was  void,  though  no  sons  were  then  bom  | 
und  the  administratrix  of  the  husband  carried  away  tbo 
term,  for  still  this  looks  like  a  perpetuity.  ?th.  Never- 
theless, if  a  term  be  limited  to  one  for  life,  whh  twenty 
several  remainders  for  lives  to  other  persons  sueoessiveiy^ 
who  are  all  alive  and  in  being,  so  that  all  the  candles  are 
lighted  together,  this  is  good  enough,  though  it  be  a 
possibility  upon  a  possibility,  as  was  ruled -^  IS  Car.  2. 
in  Alforffs  case ;  nay,  if  a  remainder  be  limited  to  a  pei^ 
son  pot  in  being;  as,  to  jtf  for  life;  remainder  to  J9  for 
life;  the  remainder  to  the  first  issue  male  which  B  shall 
))ave  for  life;  though  this  be  a  contingent  upon  a  oon* 
tingent,  yet  it  being  only  a  contingency  for  life,  this  also 
is  good,  as  was  ruled,  14  Car.  1.  Coiion  v.  HaOA  {d)f 
for  to  limit  a  possibility  upon  a  possibility,  or  a  oontin* 
gency  upon  a  contingency,  is  neither  unnatural  nor  ab* 
surd ;  but  the  rule  which  is  laid  down  to  the  contraiy 

{a)  PoUej^en,  S9.  >»,  40.     JHep.  7)emp.  rhd,  SI. 

{b)  JBackkowe  ▼.    Selih^m^    I  C«.  t»  da.  989.     1  Moi,  U4. 
Pollexfen,  33.  {d)  FoUexfrn,  S$.    lE^.Cih 

(c)  Burge9  v.  Burgct,  PoUcx*    Ah,  191. 

by 
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by  Papham  in  the  Rector  of  ChedingtorCs  case  (a),  look*        1«1«. 

like  a  reason  of  art,  but  hath  nothing  at  all  of  true 

reason  in  it;    and  I  have  known    that  rule  denied 

at  law;  and  my  Lord  Coke  himself  denied  that  rule^ 

when  he  was  Chief  Justice,  as  you  shall  find,  19  Jacy       Hmsmd 

B.  JR.  Bland/brd,  and  Bland/brd*s  case  (b) ;  for  however    j^  j)^^  ^ 

that  rule  may  hold  in  some  cases,  yet,  if  it  should  pass      Nor/oikr 

for  a  general  rule,  my  Lord  Coke  says  it  would  shake  all 

common  assurances ;  and  he  cited  Paramour  v.  Yardh/% 

case  [c)  as  a  judgment  in  point,  that  the   devise  of 

a  term  was  good,  though  it  were  with  a  possibility  upon 

a  possibility ;  and  indeed  every  devise  of  a  term  is  so. 

These  conclusions  thus  laid  down,  are  only  prelimi- 
naries to  the  main  debate ;  and  though  by  these  conclu- 
sions we  may  see  what  the  law  is  in  all  those  cases  which 
do  any  way  border  upon  the  present  question,  yet  now 
'tis  fit  to  speak  to  the  question  itself,  as  it  stands  alone^ 
and  is  distinguished  irom  all  these  preliminaries ;  and 
then  the  point  is  this :  — 

The  trust  of  a  term  for  200  years,  in  the  barony  of 
Gret/stockf  is  limited  to  Henry  in  tail,  proviso,  if  Thomas 
die  without  issue  male  in  the  life  of  Henrj/j  then  it  shall 
go  to  Charles  in  tail;  remainder  in  tail  to  Edwardj 
Francis,  and  Bernard,  successively.  And  whether  this 
be  a  good  limitation  to  Chm^les  in  tail,  is  the  question  ? 
For  the  last  remainders  to  Edurtrd,  Francis,  and  Bern 
nard  are  certainly  void. 

It  hath  been  said  at  bar,  that  the  limitation  to  Charles 
is  void  too,  because  it  is  a  possibility  upon  a  possibility ; 
but  this  reason,  as  hath  been  shown  already,  is  of  no 
moment  at  all,  because  indeed  it  is  impossible  to  limit 

(a)  1  Co.  155.  Moor.  478.  3  BuUtr.  98.     Godb,  266.     Cro. 

(5)  1  RifUCf  318.     Moor,  846^    Joe.  594. 

(o)  Phtvd,  Comm,  659. 

any 
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1818.       any  remainder  of  a  term  after  a  life;  but  it  will  be  in 
effect  a  possibility  upon  a  possibility.     It  hath  been  said, 
too»  at  the  bar,  that  the  proviso  by  which  Charles's  in- 
HoLLowAY. '   terest  doth  rise  is  void,  because  the  nature  of  a  condition 

Haword      IS  to  determine  all  the  estates ;  and  here  the  proviso  deter- 
Tke  Iktke  of  ™^^  ^^^Y  ^®  estate  oiHettry ;  whereupon  it  hath  been 

Norfolk.  compared  to  Sir  Anthory  Mildmat/s  case,  Co.  L.  6.(aX 
where, a  proviso  to  make  the  estate  tail  cease,  as  to  one 
brother,  and  go  over  to  another,  is  void.  Never  was 
rule  or  case  worse  applied,  for  here  the  proviso  does  as 
it  should  do,  viz.  it  doth  determine  all  the  estate  to 
which  it  is  annexed.  Observe,  there  is  no  proviso  at  all 
annexed  to  the  legal  estate  of  the  term ;  but  there  are 
two  equitable  estates  built  upon  that  term  by  way  -  of 
trust ;  the  first  is  a  trust  attendant  upon  the  inheritance 
in  Henry^  and  to  that  only  is  the  proviso  annexed,  and 
that  is  entirely  determined ;  the  latter  is  a  new  trust  in 
gross,  which  is  to  rise  by  the  proviso^  and  ^o,  could 
not  be  defeated  by  it.  But  the  matter  chiefly  insisted  on 
is,  that  the  limitation  to  Charles  is  against  the  rules  of 
law,  and  tends  directly  to  a  perpetuity.  If  this  be  so, 
there  needs  no  other  reasons  or  arguments  to  destroy  it, 
for  the  law  hath  so  long  laboured  to  defeat  perpetuities, 
that  now  it  is  become  a  sufficient  reason  of  itself  against 
any  settlement,  to  say  it  tends  to  a  perpetuity.  Let  us, 
ergOi  examine  what  a  perpetuity  is,  and  how  fiir  that  is 
here  introduced,  or  any  other  rule  of  law  broken.  A 
perpetuity  is  a  settlement  of  an  estate,  or  interest  in  tail, 
with  such  remainders  over,  that  no  act  or  alienation  of 
the  present  tenant  in  tail  can  ^ever  bar  those  remain- 
ders ;  but  they  must  continue  perpetually,  and  be  as  a 
cloud  hanging  over  the  present  possession :  such  perpe- 
tuities fight  against  God,  by  affecting  a  stability  which 
human  providence  can  never  attain  to,  and  are  utterly 
against  the  reason  and  policy  of  the  common  law. 

(a)  6  Co.  40.  Moor.  63< 

But 
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But  yet  future  interests,  ar  springing  uses  or  trusts,  or 
executory  remainders,  which  are  to  emerge  and  arise 
upon  contingencies,  are  quite  out  of  the  rule  and  reason 
of  perpetuities,  and  out  of  the  danger  of  them  too,  though 
they  are  not  dockable  by  recovery,  nor  capable  of  being 
barred,  especially  if  the  contingency  be  not  remote,  nor 
of  long  expectation,  but  such  as  will  wear  out  in  a  short 
time.  Examine  this  a  little  in  case  of  a  freehold,  and  then 
see  how  it  will  hold  in  case  of  a  term,  or  the  trust  of  a 
term,  which,  whether  it  be  a  longer  or  a  shorter  term,  I 
agree,  malces  no  difference.  In  the  first  place,  ergOy  I 
utterly  deny  that  rule  which  hath  been  laid  down  by 
my  Lord  Chief  Justice  Norths  viz,  that  where  no  present 
remainder  can  be  limited,  there  can  be  no  remainder 
upon  any  contingency ;  for  there  is  no  clearer  rule  in  law 
than  this,  that  there  can  be  no  remainder  limited  upon  an 
estate  in  fee,  19.  H.  8.  Dyer  4. ;  yet  public  reason  and 
the  convenience  of  common  assurances  have  found  a  way 
to  pass  by  this  rule,  as  well  by  way  of  limitation  of  use^ 
as  by  way  of  devise;  and,  ergo^  if  the  fieith^r  limit  an  use 
to  himself  and  his  heirs,  until  a  marriage  happen,  and 
then  to  the  son  and  his  heirs,  this  is  a  good  fee  upon  a 
fee,  by  conmion  experience ;  so  a  devise  to  a  man  and 
his  heirs,  and  if  he  die  without  issue  before  twenty-one, 
or  living  A,  to  J3.  in  fee,  this  is  a  good  fee  upon  a  fee  (a}, 
as  hath  been  resolved  18.  Jctc.  Pells  and  Brawn* s  case, 
22.  Jac.  (i)  a  point  in  the  Serjeant's  case  (c),  HaU  and 
Deeringj  in  59.  {d\  Hanbury  and  Cockrell  51.  (e),  Jcy 
and  Jay^  per  BoUe  et  Curiam  (/),  and  this  had  been  re- 
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(a)  <'  But  if  it  had  been  said,  and 
if  he  die  without  heir  living  B,^ 
to  B,  in  fee,  this  would  not  pre- 
vent the  escheat,  per  North;  for- 
taste  case  stands  upon  a  different 
reason,  tamen  quarey  quia  mde^ 
tur  mHu  eadem  ro^  et  eadem  iexJ* 


(b)  Cro.  Jac.  Si$0. 
S  RoUe,  196.  S16. 
Palm.  131. 

(c)  9  Both,  422. 
{d)  Hardr.  148. 
(e)  Hardr,  150. 
(/)  Styie,  858.  274. 


Bridgm.  1. 
God6.  282. 
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solved  long  before  in  20.  Eliz.  flind  v.  Sir  John  Lyon  (a), 
and  with  the  reason  of  these  resolutions  agree  S8.  Eliz. 
Fidmerston  and  StewartTs  case  {b\  and  43.  Eliz.  WeUock 
aixd  HammoniTs  case  (c),  cited  Co.  L  3.  Boraston*s  case,  (d) 
For  where  the  contingency  expires  in  a  little  time,  the 
7^  Duke  of  inconvenience  can  neidier  be  great  nor  long,  nor  is  there 
Norfolk,  any  danger  of  a  perpetuity.  This  is  agreed  by  all  in 
cases  of  an  inheritance,  but  they  say  a  lease  for  years, 
which  is  but  a  chattel,  will  not  bear  such  contingent  li- 
mitations, nor  admit  of  such  springing  tr^sts,  by  reason 
of  the  exility  and  meanness  of  the  state.  Now  as  to  this 
point,  the  difference  between  a  chattel  and  an  inheritance 
is  a  difierence  only  in  words,  and  not  in  the  reason  or 
nature  of  the  thing,  for  the  owner  hath  as  absolute  a 
power  over  his  lease  as  over  his  inheritance ;  and,  ergo^ 
where  no  perpetuity  is  introduced,  nor  any  visible  incon- 
venience appears,,  there  no  rule  of  law  is  broken.  And 
the  reasons  to  support  the  springing  trusts  of  a  term,  as 
well  as  the  springing  uses  of  an  inheritance,  are  these : 

First  Because  many  men  have  no  other  estates  but 
what  do  consist  in  leases  for  years,  and,  ergo,  it  were  not 
only  hard,  but  very  absurd,  to  disable  the  owner  of  such 
an  estate  to  provide  for  the  contingencies  of  his  &mily, 
especially  such  contingencies  as  are  neither  foreign  nor 
remote,  or  of  long  expectation,  but  within  view  and 
prospect,  as  it  were,  and  so  will  quickly  be  at  an  end. 
Such  a  contingency  is  that  in  this  case,  viz,  the  death  of  one 
man  before  another,  &c. ;  and  put  the  case,  the  lessee  for 
years  being  to  marry  his  son,  assigns  his  term  to  ^.,  in 
trust,  for  himself,  his  executors  and  administrators,  until 
a  marriage  happen,  during  the  father's  life,  then  in  trust 
for  the  married  couple,  is  this  springing  trust  void  ?  How 

(a)  8  Lean,  U.  3  Leon.  64. 70.        (c)  Cro.  EL  204.  2  Leon.  1 14. 
\h)  Cro.  Jac.  592.  {d)  S  Co.  20. 

many 
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many  setlleniepts  mil  (bat  defeat  ?    So  a  apringtng  trust 
good  in  that  ease,  why  aot  m  this  too  ? 

Secondfy.  The  limitation  to  Charles  is  upon  this  ooop 
tingen<7 :  — ^  If  Thomas  die  without  issue  male^  living 
Henry y  so  that  the  eaildom  of  Arwidell  descend  upon 
Henryj  which  was  a  common  and  natural  possibibility. 
Now  if  the  limitation  had  stopt  at  these  words,  ^<  If  7%a- 
mas  die  without  issue  male,"  it  could  but  have  been  void 
in  that  case ;  but  if  the  addition  of  these  other  words, 
^  living  Henry^  so  that  the  earldom  descend,"  have  not 
mended  the  matt^,  but  that  the  limitation  be  void  still, 
then  all  this  additional  clause  goes  for  nothing,  whidi 
were  very  absurd. 


1818. 


BfAftSHALL 
HOLLOWAY. 

n^  JEhJte  of 
Norfolk. 


Thirdbf.  Which  1  take  to  be  unanswerable,  and  which 
I  ground  upon  something  that  fell  from  my  Lord  Chief 
3us^\cePemberton:  suppose  it  had  been  said,  if  Thomas  die 
without  issue,  living  Henry^  not  only  the  trust  to  Henty^ 
but  the  very  lease  itself  for  SOO  years  should  cease,  and, 
in  such  case,  a  new  term  should  he  created  for  other 
2€K)  years,  %o  vest  in  the  same  trustees  for  the  benefit  of 
CharleSj  in  tail,  no  man  can  doubt  but  this  new  lease 
would  have  been  good ;  and  my  Lord  Chief  Justice 
Pemberton  confesses,  that  this  way  the  intention  of  the 
Earl  of  ArundeU  might  have  taken  efihct.  Then  I  would 
be  glad  to  hear  a  tolerable  reason  why  may  not  a  new 
springing  trust  be  limited  upon  the  same  lease,  as  well  as 
a  new  springing  lease  upon  the  same  trust  ?  Surely  to 
deny  this  were  to  make  a  distinction  without  a  di£Perence ; 
nay,  I  will  be  bold  to  say,  that  a  new  springing  lease  is 
the  harder  case^of  the  two,  for  it  hath  a  direct  tendency 
to  a  perpetuity,  if  such  a  practice  be  allowed,  and  is 
much  more  inconvenient  than  a  new  spnngmg  trust  upon 
the  same  lease  can  be. 

I  i  2  Fourthly^ 
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1818.  :  Fourthly  J  No  reason  at  all  is  gLven  why  this  may  not 
be ;  but  that  the  law  hath  so  mean  a  consideration  of  a 
term  for  years,  which  is  but  a  chattel  interest,  it  will 
never  suffer  such  contingent  limitations  to  be  built  upon 
it.  Now,  as  this  is  no  reason  in  any  other  part  of  the 
Tlie  Dvke  of  ^orld,  SO  it  is  a  reason  that  by  this  time  begins  to  be 
Norfolk.  quite  exploded  out  of  Westminster  Hall,  and  most  cer- 
tainly can  never  take  place  in  Chancery.  There  was  a 
time. when  this  reason  did  so  far  prevail,  that  all  the 
judges  of  England  being  assembled  in  Chancery,  for  the 
assistance  of  the  Lord  Chancellor  Bich^  declared  the 
law  to  be,  that  if  a  lease  be  devised  to  A.  for  life,  and  if 
A.  die,  living  £.,  B»  to  have  the  residue  of  the  term,  this 
remainder  is  void ;  for  in  the  consideration  of  the  law 
the  life  of  a  man  was  a  greater  estate  than  any  lease  for 
years,  though  A.  had  the  whole  term,  so  it  was  ruled, 
6  Edwd,  6.  Dyer,  74.  And  the  same  opinion'held  current 
in  other  cases,  until  10  Eliz.  Dyer,  277.  But  this  being 
a  reasou  against  sense  and  nature,  it  was  impossible  for 
the  world  to  be  long  governed  by  it;  and  ergo,  in 
15  ELiz.  Dyer,  328,  the  matter  began  to  be  a  quai-e^ 
and  in  19  Eliz,  Dyer,  358,  it  was  adjudged  the  re- 
mainder was  good,  which  is  the  same  case  with  Welden 
and  Elkington's  case  in  the  Commentaries,  Plowden,  519. 
When  the  Chancery  saw  the  judges  of  the  common  law 
begin  to  govern  themselves  by  the  true  reason  of  the 
thing,  and  not  by  the  vulgar  reason  of  the  books,  they 
took  a  course  to  fix  the  judges  in  this  opinion ;  for  then 
it  began  to  be  a  common  suit  in  Chancery,  for  him  who 
had  the  remainder  of  a  term  to  exhibit  his  bill  against 
the  devisee  for  life,  to  compel  him  to  put  in  security, 
not  to  bar  the  remainder ;  and  it  was  often  so  decreed, 
26  Eliz,  Price  v.  Jones  (a) ;  and  again  by  my  Lord  El- 
lesmere,  5  Jac,  Cole  v.  Moor,  Sir  Francis  Moor,  806, 
PI.  1093.    At  last,  to  prevent  a   Chancery  suit,  viz. 

(a)  Toih,  12S. 

7  Jac^ 
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7  Jcu:.,  Matthew  Mannings  case  (a),  and  10  Jac.^  Larn^        1818. 
pefs  case  (6),  the  judges  came  to  be  uniformly  agreed^  that    ^[][][2hall 
the  remainder  was  good  by  way  of  executory  devise,  and  ?• 

that  the  devisee  for  life  could  not  bar  it     So  now,  at    ^^^^*^- 
last,  notwithstanding  the  exility  of  a  term,  and  the  mean- .      Howard 
ness  of  a  chattel  interest,  there  may  be  a  devise  of  it  for    The  Duke  of 
life  with  executory  remainders ;  but  it  is  true,  the  judges      Norfolk. 
did  not  wisely  refuse  to  enlarge  this  rule  to  executory 
devises  in  tail,  with  remainders  over,  for  that  were  di- 
rectly a  perpetuity ;  yet,  why  they  should  refuse  to  ad- 
mit of  a  devise  without  such  contingent  limitations  or 
trusts,   which  do  not  lead   to   a   perpetuity,   nor  are 
attended  with  any  inconvenience,    is  hard    to   under^ 
stand,  nor  is  any  reason  given  but  Child  and  BajfbffL 
case,  {c) 

Fifthly,  In  the  last  place,  ergo,  since  all  that 
hath  been,  or  can  be,  materially  objected,  is  reduced  to 
the  single  and  naked  authority  of  Child  and  Bayhf^ 
case,  it  will  be  fit  to  see,  1st.  What  Child  and  Bayhf^ 
case  is ;  2d  How  far  this  authority  ought  to  sway  the 
present  case.  1st.  If  that  case  were  as  it  is  reported  by 
Seijeant  RMe,  then  it  is  nothing  at  all  to  this  question, 
for  there  the  case  is  said  to  be  this :  A  term  of  seventy- 
six  years  was  devised  to  the  wife  for  life,  remainder  to 
William  Heath,  the  son ;  proviso,  if  William  die  without 
issue  during  the  term  (not  during  the  life  of  Thonuis,) 
Thomas  should  have  it ;  adjudged  a  void  remainder.  Of' 
this  there  can  be  no  manner  of  doubt,  for  it  is  the  com- 
mon case  of  a  remainder  after  an  entail  of  a  term,  and  a 
direct  perpetuity,  and  the  case  hath  often  been  cited  to 
this  purpose,  and  generally  hath  been  taken  in  West-^ 
minster  Hall  to  import  no  more,  though  of  late  it  hath 
been  more  narrowly  looked  into. 

(a)  8  Co.  94.  (c)  2  Rolis,l29.    Po/m. 48.755. 

\b)  10  Co.  46.  W.  Jonetf  15.  Cto.  Jac.  459. 

lis  3,  If 
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IBlBi  fi.  If  the  c^k  were  a^  it  is  reported  by  Justice  Jtmes, 

vist.  if  William  die  without  issue,  living  Thcnias^  Aeit  to 
go  to  Thomas,  «nd  still  adjudged  a  void  remainder,  then 
it  is  a  direct  authority  in  the  very  point.   But  the  case  is 

Hom»d      n<it  altogether  as  Jnstice  JcmeB  hath  reported  it,  for  I  have 
The  likke  ^  seeti  a  copy  of  the  record  upon  this  occasion ;  and  by  the 

^^^"Sf^*  way,  there  is  no  book  in  the  law  so  ill  correctkl,  alid  so 
grossly  misprinted,  as  Justice  Jones's  Reports.  9*  The 
truest  report  of  diis  case,  and  that  which  comes  nearest  to 
the  record,  is  the  report  of  Justice  Crokcf  and  with  hiftf 
agrees  Seijeant  iZotfr,  in  bis  abridgment^  tit;  devise,  613., 
and  there  the  caese  was  |  a  term  of  76  years  was  devised 
unto  Dorothjfi  the  wife^  for  life ;  remaindet  ta  iViUiam^ 
fflid  his  assigns^  fUr  all  the  residue  of  the  term^  proviai)^ 
if  William  die  without  issue  living  at  the  time  6f  hia 
death,  that  Thomas  shall  have  it,  adjudged  the  remainder 
void. 

Thte  also  is  in  effect  the  present  question,  but  yet  it 
must  be  observed^  that  the  resolution  there  Went  vkpCfA 
seteral  reasons  which  are  hot  to  be  fotind  in  this  cas^,  as, 
1.  William  having  the  term  to  him  and  his  assigns,  Uv«K 
could  be  no  remainder  of  it  to  ThorhaSi  of  which  Ttord  aa- 
signs  Justice  Jones  takes  no  notice.  ^.  Dorothyi  the  de^ 
vises  for  life,  was  also  execu^Ix,  and  she  did  assent^  and 
grant  the  remainder  to  William,  both  which  reftsons  Ser- 
jeant BoUej  in  his  abridgement,  lays  hold  of^  S.  WilUam 
might  have  assigned  his  interest,  and  then  his  assignee 
must  have  held  it  till  William  died  without  issue,  after 
which  there  could  be  no  remainder.  4.  William  might  have 
had  issue,  and  that  issue  might  have  died  without  issue^ 
hving  Williamj  and  then  a  remainder  to  TkomaSi  fitt«fr 
such  a  possibility,  was  foreign  to  expect  fl.  Thfe  record 
goes  a  great  deal  farther,  and  says,  if  Thomas  die  without 
issue  living  at  his  death,  then  it  shall  go  over  to  daugh- 
ters ;  which  was  a  plain  affectation  of  a  perpetuity,  by 

multiplying 
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multxplying  of  contingencies.  6.  It  appears  by  the  re- 
C€xrdy  that  the  lease  for  76  years  was .  made  1  and  2  Phi^ 
lip  and  Mary  ;  the  father's  will  was  made  10  Eliz,\  the 
grant  and  assignment  by  the  mother  and  executrix  to  her 
son  William  was  24  EUz. ;  the  son  William  re-assigned 
all  to  his  mother  in  31  Eliz.^  and  died ;  the  mother  lived 
till  1  Jac. ;  Thomas^  the  son^  never  set  on  foot  his  pretence 
to  the  remainder  till  14  Jacy  before  which  time  there  had 
been  six  several  assignments  to  purchiisers,  and  the  last 
pnrdiaser  bad  renewed  with  the  Bishop  of  Worcester :  no 
wonder  then  if^  after  so  long  an  acquiescence  by  Thomas^ 
and  when  there  were  but  a  very  few  ye^irs  to  come  of 
that  lease  whereof  Thomas  claimied  the  remainder,  the 
jndges  held  hard  upon  him,  and  ehose  rather  to  defclare 
Tkama^s  remainder  void,  than  to  disturb  so  many  trans- 
actions amongst  purchasers. 


1818. 


Howard 

V. 

The  Duke  cf 
Noffdk. 


2.  But  now,  allowing  that  Child  and  Bay^*s  case  were 
as  full  an  authority  for  the  Defendant  as  he  could  wish, 
I  s^y,  then,  that  Child  and  Bayly's  ^ase  stands  alone,  and 
that  it  was  never  so  resolved,  before  nor  since.  Nay,  the 
contrary  hath  been  resolved  since;  and  first,  the  case  of 
Cotton  and  Heathy  14  Car.  1.  BoUe.  Devise  612  (a)  seems 
contrary  to  it,  for  there  a  term  was  devised  to  A.  for 
eighteen  years,  remainder  to  B.  for  life,  remainder  to  the 
eldest  issue  male  of  B.  for  life,  resolved  by  Jonesj  Croke^ 
and  BarJcly^  that  this  second  contingent  remainder  was 
good,  because  this  second  contingency  lasted  no  longer 
tbaa  during  one  life.  ,  But  the  most  clear  and  direct  re- 
solution in  the  point,  was  the  case  of  Wood  and  Sanders^ 
21  Car.  2.,  in  this  Court,  July  1669.  {b)  The  case  was 
this.  The  trust  of  a  long  lease  was  limited,  and  de- 
clared thus ;  to  the  father  for  sixty  years,  if  he  live  so 


\a)  PoUexfen,  26. 
191. 


1  Eq,  Ca. 


(b)  PoUexfen,  55 
Cka.  151. 


1    Ca.  in 
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long,  then  to  the  mother  for  60  years,  if  he  live  so 

long,  then  to  John  and  his  executors,  if  he  survive  father 

«.  and  mother,  and  if  he  die  in  their  life^  having  issue,  to 

their  issue,  but  if  he  die  without  issue,  living  father  and 

Howard  mother,  remainder  to  Edward^  in  tail,  remainder  to  Ni' 
The  Ihtke  of  cholas^  in  tail ;  John  dies  without  issue,  living  father  and 

NoffoUu  mother,  resolved  the  remainder  to  Edward  was  good,  for 
though  the  whole  term  might  have  vested  in  John  and 
his  issue,  if  he  had  survived  father  and  mother,  yet,  that 
contingency  never  happening,  and  being  a  contingency 
which  would  wear  out  in  a  little  time,  the  remainder  was 
good,  by  the  uniform  opinions  of  Lord  Bridgnumy  Custosj 
Twisden  and  Raimfbrd^  which  is  as  contrary  to  Child 
and  Bcy1y\  case  as  can  be ;  so  that  thoi^h  I  may 
seem  to  be  singular  in  my  opinion  this  day,  yet  I  take 
myself  to  be  supported  in  the  reasons  I  go  upon  by  seven 
great  men,  vfz.  Lord  Cooentrxfy  Jones^  Crokcj  and  JSorJ:- 
2y,  Lord  Bridgman^  Twisden  and  Bainsford.  Thus  we 
see  the  opinion  of  Sir  OrL  Bridgmany  when  he  was  a  prac- 
tiser,  and  drew  this  deed,  continued  with  him  when  he 
was  custosy  and  to  judge  upon  oath ;  and  it  is  due  to  the 
memory  of  his  great  man  to  acknowledge  him  a  penoo 
very  eminent  both  for  learning  and  integrity. 

It  hath  been  urged  at  the  bar.  Where  will  you  stop 
if  you  do  not  stop  at  Child  and  Bcn/U^s  case  ?  I  answer, 
1  will  stop  everywhere  when  any  inconvenience  appears, 
no  where  before.  It  is  not  yet  resolved  what  are  the 
utmost  bounds  of  limiting  a  contingent  fee  upon  a  fee ; 
and  it  is  not  necessary  to  declare  what  are  the  utmost 
bounds  to  the  springing  trust  of  a  term,  for  whensoever 
the  bounds  of  reason  or  convenience  are  exceeded,  the 
law  will  quickly  be  known. 

I  have  done  witli  the  legal  reasons  of  this  case ;  the 
equitable  reasons  are  much  strongei*.  1st.  It  was  pru- 
dent to  take  care^  that  when  the  honor  descended  upon 

Henty, 
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Hetrnfi  a  little  better  support  should  be  provided  for        1818. 
Charles,  the  next  brother.     2d.  This  prudent  care  was     1,    ' 
the  eBect  of  a  deliberate  consultation  of  the  whole  family,  «. 

after  advising  with  learned  counsel  upon  it.    3d.  Though 
it  were  uncertain  whether  Thomas  would  die,  living       Howard 
Hemy,  yet  it  was  nearly  certain,  that  whenever  Thomas    j^  j^^  ^ 
did  die  he  would  die  without  issue ;  for  it  so  much  con-       NorfM. 
cemed  the  honor  of  the  fiunily  not  to  have  it  propagated 
by  him,  that  care  was  taken  so  to  keep  him  that  he 
might  never  marry  till  he  was  recovered.     4.  It  is  a 
very  hard  thing  for  a  son  to  tell  his  &ther  that  the  pro- 
vision m^e  for  his  next  brother  is  void ;  and  it  is  yet 
harder  to  tell  him  so  in  Chancery,  especially  where  the 
reasons  for  making  the  conveyance  void  are  not  gross 
and  apparent,  but  depend  upon  such  a  nicety  and  subtlety 
of  law,  as  will  justify  different  opinions. 

2.  The  last  retreat  of  the  Defendant  in  this  case  is, 
to  the  common  recovery,  by  which,  and  by  the  merger 
of  the  term,  the  l^al  estate  for  200  years  is  barred  and 
gone.  This  point  is  not  worth  speaking  to,  for  whether 
die  law  be  so  or  not,  is  not  material,  because  the  trust  of 
the  term,  if  "well  limited  unto  Charles,  whatsoever  hath 
been  done  to  break  in  upon  this  trust  and  to  defeat  it, 
by  them  who  had  notice  of  the  trust,  and  were  privy  to 
it,  though  it  be  never  so  good  in  law,  yet  it  ought  to  be 
set  aside  in  equity ;  and  in  this  we  all  agree  in  opinion. 
Now,  in  this  case  neither  the  Duke  nor  Mr.  Harriot 
could  be  ignorant  of  the  trust  limited  to  Charles ;  and 
if  Thomas  Duke  of  Norfolk  were  dead  in  October  1774, 
or  before  the  Marquess  Dorchester  assigned  to  Marriot, 
or  Harriot  to  the  Defendant,  and  before  the  recovery 
suffered,  then  they  must  needs  know  that  the  trust  was 
actually  attached  and  vested  in  Charles  at  that  very 
time  when  they  went  about  to  defeat  it  And  if  an  heir 
will  eitlier  enter  upon  the  trustees,  or  procure  the  trus- 
tees 
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1818«        tecss  to  release  in  breach  of  trust,  he  himself  is  boimd  to 
make  good  the  trust;  nay,  thelatid  stands  charged  widi 
the  trust  in  the  hands  of  the  heir,  and  he  alone  may  be 
sued  without  making  the  trustees  parties^  as  was  twice 
resolved  by  my  Lord  Bridgeman  Custos  ;  once  in  M.  22. 
The  Dt^e  tf   ^^^*  ^'  Annoy  1690,  in  the  ease  between  Spencer  and  the 
Mrfotk.       Earl  of  Thomond  /  and  again  in  the  sanle  terra  in  an- 
other case  between  Jackson  and  Jackson*     But  here  the 
heir^   and  Harriot  the  trustee^   are  both  Defendants* 
Wherefore  there  ought  to  be  d  decree  for  the  Plaintiff; 
\i  For  his  quiet  Enjoyment  during  the  residue  of  the  200 
years«     2.  For  an  account  of  the  profits  since  the  death 
'^  of  Thomas.     3*  The  Duke  and  Harriot  both  to  be  re- 

sponsible to  the  PlaintiiT.  Nevertheless,  I  have  so  great 
a  respect  for  the  contrary  opinions  of  the  three  chief 
justices,  that  I  will  not  presently  suffer  this  decree  to 
^  pass,  but  will  suspend  my  opinion  for  some  time ;  and, 
possibly,  considering  how  many  assurances  may  be 
shaken,  and  how  many  noble  families  may  be  concerned 
in  the  consequences,  if  such  kind  of  settlements  be  over- 
thrown, it  may  be  fit,  at  last,  to  adjourn  this  case  into 
Parliament  for  difiiculty.  But  of  this  I  declare  nothing 
at  present,  {a)  ,  \J\,  -I 


IBIS.  Mi^ 

July  51. 
Aug.  7.  15. 

May  I  4.  ^^  ^^^  Matter  of  the  Masters,  Governors^  alid 

8'  11-  Trustees  of  the  Bedford  Charity. 

Aug.  23. 

Jews  ore  not     riiHE  petition  of  Joseph  Lyon,  of  the  town  oiSedford, 

benefit  of  the  ^^  ^^  county  of  Bedford,  Sheba  Lyon  his  daughter, 

Be^ord  Hichael   Joseph,   of    the   same   place,   Samuel  SamueL 

chanty.  .  t 

Whether  that    Joseph  Cohen,  Isaac  Lyon  Goldsmid,  Isaac  Selig  and  Alex^ 

b^^eddJd'olf  ^^^^  ^^^'  ^^  ^^^^  ^^^y  ^^  ^^^9  Esqrs.,  Ave  of  tlie 
a  petition  pre- 
sented under         (a)  Lord    Nottingham's   final    sMp's  MS^.  contain  no  note,  may 
the  statute  52   judgmenei  of  which   bis   Lor*:    be  found  in  5  Ca.  m  Cha.  47. 
Geo.3.  c.  101.  J    «^     ^ 
^w^re.  elders 
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elders  of  the  congregation  of  the  Dutch  and  German  1819. 
Jews  assembling  at  the  Great  Synagogue  in  Dulce's  r^^^tJT*^ 
Place)  and  Levi  Salomons^  Moses  Levi  Newloti,  Meyer  Stc,  of  the 
Sakmansy  Raphael  Raphael^  and  Michael  Abraham  Leoy,  Chawty 
of  the  city  of  London^  Esqs.,  five  of  the  elders  of  tlie 
congregation  of  the  Dutch  and  German  Jews  assembling 
at  the  New  Synagogue  in  Leadenhall  Street,  stated,  That 
his  late  Majesty  King  Edward  the  Sixth,  by  his  letters 
patent,  under  the  Great  Seal  of  England ^  bearing  date 
the  15th  day  of  August^  in  the  sixth  year  of  his  reign, 
on  die  petition  of  the  mayor,  bailiffs,  burgesses  and 
commonalty  of  the  town  of  Bedford,  to  him  made  for 
the  erecting  ^nd  establishing  a  free  and  perpetual  School 
tbete)  f6t  the  ^ti^tion  atid  instruction  df  children  illid 
ydHth,  did  gfjtnt  ktid  gitfe  licence  for  hiiii,  h«  heirs 
and  snccesi^ors,  to  the  mayor,  bailiffs,  b'urges^eS,  Ithd 
commonalty  of  the  town  of  Bed/ordj  and  their  siicciis- 
sors,  that  they  or  their  successors,  might  and  should 
make,  erect,  groUnd,  and  establish  a  free  and  perpeitual 
school  in  the  town  of  Bedford^  for  the  education^  innti-^ 
tution,  and  instruction  of  ehildr^h  ilhd  jrdfith  hi  grafh^ 
mar  and  good  manners,  to  endure  foi"  ever  after,  the 
school  to  be  of  one  master  and  one  usiier;  and  the 
wardens  and  fellows  of  New  College  in  0:ifjfvrd  were 
thereby  constituted  visitors  of  the  gramniarHEfChool,  and 
nominators  otid  admitters  of  the  itiOstefs  find  usber, 
with  pbw^r  to  femovfe  them  for  just  cBii&eSj  and  tb 
appoint  others  to  act  in  either  station ;  ana  to  ttie  end 
that  the  intent  of  the  mayor,  bailies,  &c.,  should  take 
better  efiect,  his  said  majesty,  by  the  said  letters  patent, 
did  grant  and  give  licence  for  him,  his  heirs,  and  suc^ 
cessofs,  ib  th«  mayor,  bailiffs,  &c.,  that  they  ot  their 
successors  might  have,  enjoy,  atid  deceive  the  lordships/, 
manors,  and  tenements,  &c.  and  other  possessions  What- 
soever, to  the  yearly  value  of  40/.  above  charges  and 
reprises^  of  the  gift»  grant,  legacy^  demise,  or  assign-^ 
ment  of  any  person  or  persons  whatsoever,  though  the 

same 
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1818.        same  lordships,  manors,  &c.,  were  holden  of  the  king 

In  re  Masters   ''*  capite^  or  otherwise,  mediately  or  immediately,  or  of 

&C.  of  the     any  other  person  or  persons,  to  have  and  to  hold  to  the 

CuAAiTY.      SA°^6  mayor,  bailifi,  &c.  and  their  successors,  in  and 

to  the  sustentation  of  the  master  and  usher,  and  for  the 

continuance  of  the  school  for  ever,  for  the  marriage  of 

poor  maids  of  the  town,  and  for  poor  children  there  to 

be  nourished  and  informed,  and  also  of  the  surplusage 

coming  or  remaining  of  the  premises,  to  distribute  in 

alms  to  the  poor  of  the  town  for  the  time  being,  {a) 

The 


(a)  The  following  is  a  copy 
of  the  letters  patent :  — 
Tivat  Rex 

Edwardus  sextusDei  gratifL 
Anglie  Franciie  et  Hibemiae 
Rex,  fidei  Defenspr,  et  in  terra 
Ecclesis  Anglicanie  et  Hi- 
bernis  supremum  caput,  om- 
nibus ad  quos  presentes  lit- 
terae  pervenerint  salutem. 
Sciatis  quod  uos  ad  humilem 
petitionem  maioris,  ballivo- 
rum,  burgensium,  et  commu- 
nitatis,  villie  nostras  Bedford, 
nobis  pro  liber&  et  perpetu^ 
scola  ibidem  erigend.  et  sta- 
biliend.  exhibit,  pro  institu- 
tione  et  instructione  puero- 
rum  et  juvenum,  de  gratii 
no8tr&  special!,  ac  ex  certi 
scienti&  et  mero  motu  nostris, 
Nee  non  de  advisamento  con- 
cilii  nostri,  concessimus  et 
licenciam  dedimus,  ac  per 
presentes  concedimus  et  li- 
cenciam damus,  pro  nobis  et 
heredibus  et  successoribus 
nostris,  quantum  in  nobis  est, 


dictis  maiori  ballivis  burgen- 
sibus  et  communitati  dictae 
villae  nostras  Bedford,  et  suc- 
cessoribus suis,  quod  ipsi  aut 
successores  sui  quandam  li- 
beram  et  perpetuam  scolam 
grammatical  em,  in  vill&  nos- 
tra predicts,  engere,  facere, 
fundare,  et  stabilire,  possint  et 
valeant,  pro  educatione,  insti- 
tutione,  et  instructione  pue- 
rorum  et  juvenum,  in  gram- 
matics Iitteratur&  et  bonis 
moribus,  perpetuis  tempori- 
bus  futuris  duratur,  ac  Sco- 
lam illam  fore  de  uno  magistro 
sive  pedagogo,  et  uno  subpe- 
dagogo  sive  Hypodidasculo, 
pro  perpetuo  continuatur, 
et  ut  dicta  intentio  predic* 
torum  maioris  bailivorum  bur-' 
gensium  et  communitatis 
villae  predictas,  meliorem  ca- 
piat effectum,  de  uberiori 
gratia  no8tr&  concessimus  et 
licenciam  dedirous,  ac  per 
presentes  concedimus  et  li- 
cenciam damus,  pro  nobis  he- 
redibus 
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The  petition  farther  stated,  that  by  indenture,  dated        1818. 
the  22d  of  April  in  the  8th  year  of  the  reign  oi Elizabeth^ 


and 


In  re  Masters, 
&c.  of  the 
Bedford 
Chaeity. 


redibus  et  successoribus  nos- 
tris  predictis,  quantum  in 
nobis  est,  predictis  maiori  bal- 
livis  burgensibus  et  comrau- 
nitati  vilis  nostrae  predictae, 
quod  ipsi  aut  successores  sui, 
dominiaymaneria,  terras,  tene- 
menta,  redditns,  reversiones, 
revencoes,  servitia,  et  heredi- 
tamenta  qusecunque,  et  alias 
possessiones  quascunque,  ad 
annuum  valorem  quadriginta 
librarum,  ultra  omnia  onera  ct 
reprisas,  ex  dono  concessione 
^egacione  dimissione  vel  as- 
signatione,  cujuscunque  per- 
sonse  sive  personarum  qua- 
rumcunque,  ea  eis  dare  con- 
cedere  legare  vel  assignare 
volentis  vel  volentium,  licet 
dominia  maneria  terras  et  te- 
nementa  ilia,  de  nobis  in  ca- 
pite  vel  aliter  mediate  vel  im* 
mediate  teneant.  aut  de  aliis 
personis  sive  ali^  person^  te- 
neant. habere  gaudere  perci- 
pere  acquirere  perquirere  et 
recipere  possint  et  valeant, 
Habendum  et  tenendum  eis- 
dem  maiori  ballivis  burgensi- 
bus et  communitati  viils  pre- 
dicts et  successoribus  suis,  in 
et  ad  sustentationem  predicti 
magistri  sive  pedagogi  et  sub- 
pedagogi  sive  hypodidasculi, 
et  pro    coDtinuatione    scolse 


predictse  imperpetuum,  pro 
pauperibus  virginibus  vills 
predicts  maritand.  ac  pro 
pauperibus  pueris  ibidem  nu- 
triend.  et  informand.  ac 
etiam  ad  elemosynam  de  re- 
siduo  sive  superfluitate  pre- 
missorum  proveniend.  rema- 
nen.  pauperibus  vills  predic- 
ts pro  tempore  existent!  bus 
distribuend.  Ac  etiam  con- 
cessimus  et  licentiam  de- 
dimus,  ac  per  presentes  con- 
cedimus  et  licentiam  damns, 
pro  nobis  heredibus  et  suc- 
cessoribus nostris,  de  avisa. 
mento  et  assensu  predicto, 
quod  guardianus  sive  cus- 
tos  coUegii  Beats  Maris 
Winton  in  Oxon,  vulgariter 
nuncupat.  novi  collegii  Oxon, 
et  socii  ejusdem  pro  tempore 
existentes,  vel  eorum  major 
pars  pro  tempore  existentium, 
de  tempore  in  tempus  cum 
necesse  fuerit  vel  justa  occa. 
sio  postulabit,  per  eorum  dis- 
cretiones,  dictum  magistrum 
sive  pedagogum  aut  dictum 
subpedagogum  sive  hypodi- 
dasculum  scols  predicts  in 
villa  predict^,  nominare  eli- 
gere  et  admittere  possit  vel 
possint,  et  pro  bonis  justis  et 
rationalibus  causis  et  occasi- 
onibus,  illos  de  tempore  in 
tempus 
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1818.        and  made  between  the  mayori  bailiffs,  &c.  of  the  town  of 
Bedford  of  the  one  part,  and  Sir  William  Harper,  Knt. 


In  Pt  Masters^ 
ftc.  of  the 

BfiBPOBD 

Chabity. 


and 


tempuB  mutare  et  removere, 
aliosq.  habiles  et  idoneos  ho- 
mines in  dioto  loco  sive  offi- 
cio, magistri  sive  pedagogi  ac 
subpedagogi  sive  hjpodidas- 
cuH  scolae  predictae,  nominare 
eligere  et  admittere  possint  et 
valeant,  possitque  et  valeat, 
Et  eidem  personse  sive  eisdem 
personis  quod  ipsa  vel  ipss 
dominia  maneria  terras  tcne- 
menta  redditus  revencbes  re- 
versiones  servitia  et  heredita- 
menta  predicta,ad  annuum  va- 
lorem predictum,  prefatismai- 
ori  ballivis  burgensibus  et 
communitati  villae  predictae 
pro  tempore  existen.,  dare 
concedere  legare  vel  assig- 
nare  possit  aut  possint,  haben- 
dum sibi  et  successoribus  suis 
Bicut  predictum  est  tenore 
presentium,  similiter  Hcenciam 
dedimus  ac  damus,  specialem 
absque  impedimento  iropeti- 
tione  seu  graramine  nostri  vel 
heredumautsuccessorum  nos- 
trorum,  justiciariorum  escae- 
torum  vicecomitum  corona* 
torum  baliivcfrum  seu  aliorum 
ministrorum  nostrorum,  vel 
heredum  nostrorum  aut  alior- 
um quorumcunque,  et  absque 
aliquibus  aliis  Uteris  regiis  pa- 
teDtibus,  aut  aliquibus  inquisi- 
tioDibu9  super  aliquo  brevi  de 


ad  quod  damnum  vet  aliquo 
alio  mandate  regio  in  hac 
parte  quovismodo  habeod. 
prosequend.  seu  capiend.  sta- 
tute de  terris  et  tenementis  ad 
manum  mortuam  non  ponend. 
vel  extendend,  aut  portaod* 
aut  aliquo  alio  statuto  actu 
Bive  ordinalione  inde  in  cen- 
trarium  fact,  edit*  sive  ordinat.» 
aut  aliqui  concessione  vel  ali- 
quibus concessionibus  pre&- 
tis  maiori  ballivis  burgensibus 
et  communitati  ville  predic- 
ts per  nos  vel  per  aliquem 
progenitorum  nostrorum  ante 
haec  tempera  fact,  in  presen- 
tibus  minime  fact,  exist,  aut 
aliqua  alidi  re  caus&  vel  mate* 
r\k  quStcunque  in  aliquo  non 
obstant.  Et  hoc  absque  ali- 
quo fine  Beu  feodo  nobis  pro 
premissis  seu  aliquo  premia* 
sorum  in  hanaperio  nostro 
seu  alibi  reddend.  sol  vend* 
vel  faciend.  eo  quod  expres. 
sa  mentio  de  vero  valore  an- 
nuo aut  de  aliquo  alio  valore 
vel  certitudioe  premissorum 
sive  eorum  alicujus,  aut  de 
aliis  donis  sive  concessionibus 
per  uos  seu  per  aliquem  pro- 
genitorum nostrorum  prefatis 
maiori  ballivis  burgensibus  et 
communitati  villse  predicts 
ante  bcec  tempora  fact*  in  pre* 
sentibua 
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and  aldennan  of  the  city  of  Lemdon,  and  Dame  Alice  1618. 
his  wife  of  the  other  part,  after  reciting  the  letters  pa-  /„\.^  Mastew 
tent,  it  is  witnessed,  that  the  mayor,  baiiifTs,  &c.,  for  and  &c.  of  the 
towards  the  erection  of  the  school,  to  have  continuance,  Charfty, 
according  to  the  form  and  effect  of  the  letters  patent, 
did  thereby  erect,  make,  found  and  establish,  a  free  and 
perpetual  school,  within  the  town  of  Bedford^  in  a  mes- 
suage there  commonly  called  the  Free  School  House, 
which  Sir  William  Harper  of  late  built;  the  same 
school  to  be  of  one  master  and  one  usher,  for  ever  to 
continue ;  and  the  mayor,  bailiffs,  &c.  then  elected  and 
admitted  into  the  office  of  master  of  the  school,  E.  6.,  and 
into  the  office  of  usher  R.E.;  and  Sir  William  Harper  and 
Dame  Alice  for  the  better  maintenance  of  the  school  did 
grant  enfeoff  and  assure,  unto  the  mayor,  baili£&,  &c.,  the 
messuage  of  Sir  William  Harper^  commonly  called  the 
School  House,  &c.;  and  also  thirteen  acres  of  meadow 
therein  described;  to  hold  the  same  to  the  mayor, 
baili£&,  &c.,  and  their  successors,  for  the  sustentation  of 
the  master  and  usher  of  the  school,  from  time  to  time, 
for  the  continuance  of  the  school  for  ever,  for  the  mar- 
riage of  poor  maids  of  the  town,  and  for  poor  children 
there  to  be  nourished  and  informed,  according  to  the 
form  of  the  letters  patent;  and  the  mayor,  bailiffs,  &c. 
covenanted  and  granted  for  them  and  their  successors, 
to,  and  with  Sir  William  Harpur  and  Dame  Alice^  their 
heirs,  executors,  &c.;    that  the  mayor,  &c.  and  their 


sentibus  minime  fact,  exist,  fecimus  patentes.    Teste  me 

aliquo  statute  actuordinatione  ipso  apud  Ely  quinto  deciino 

provisione    sive    restrictione  dei  Augusti  anno  regni  nostri 

inde  in  contrarium  fact.  edit,  sexto, 

ordinat.  sive  provis.  aut  ali-  Per  Bre.  de  private  sigillo 

qu^  ali^  re  caus&  vel  materia  el  de  dat&  predict^  auc* 

quacunque  in  aliquo  non  0)1-  toritate  pairli^. 

Btante.    In  cujus  rei  testimo-  COTTON. 
nium  has  literas  nostras  fiere 

successors, 
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1818.  successors,  would  employ  and  bestow  all  such  rents,  &€•» 

In  re  Masters  ^  ^^y  should  or  might  lawfully  receive^  or  raise  by 

&c  of  the  reason  of  ..the  thirteen  acres  of  meadow,  to  the  uses  and 

Chabjty.  purposes  expressed  in  the  letters  patent. 

The  petition  proceeded  to  state,  that  by  an  act  of  par- 
liament passed  in  the  33d  year  of  George  III.,  intided, 
"  An  act  for  repealing  an  act  made  in  the  4th  year  of 
the  reign  of  His  present  Majesty,  intitled,  *  An  act  for 
enlarging  the  charitable  uses,  extending  the  objects,  and 
regulating  the  application  of  the  rents  and  profits  of  the 
estates  given  by  Sir  William  HarpUTf  Knt.,  and  dame^^^, 
his  wife,  for  the  benefit  of  the  poorand  other  objectsofcha> 
rity  of  the  town  of  Bedford,*  and  for  the  better  manage- 
ment of  the  said  estates,  and  the  rents  and  profits  thereof;" 
after  reciting  the  letters  patent,  and  the  indenture  and  the 
act  of  the  4th  of  George  III. ;  and  further  reciting,  that 
it  was  found  by  experience  that  the  directions  given  in 
the  last-mentioned  act,  and  the  schedule  thereto,  for  the 
application  of  the  rents  and  profits  of  the  trust  estate 
and  premises,  were  in]some  instances  very  improper,  and 
occasioned  many  inconveniences  to  the  inhabitants  of  the 
town  of  Bedford,  and  that  tlie  premises  might  be  ma- 
naged, and  the  rents  and  profits  thereof  applied  in  a 
manner  much  more  advantageous  for  the  object^  of  the 
charity,  the  recited  act,  and  the  schedule  thereto  annexed, 
and  all  the  rules,  orders,  and  directions  therein  men- 
tioned, made  or  prescribed,  were  repealed,  and  declared 
absolutely  void :  And  it  was  enacted,  that  the  Lord- 
Lieutenant,  and  representatives  in  Parliament  for  the 
time  being,  of  the  county  of  Bedford,  the  mayor,  re- 
corder, aldermen,  common  council,  bailifis,  chamber- 
lains and  representatives  in  parliament,  for  the  time 
being,  of  the  town  of  Bedford,  the  master  and  usher  pf 
the  grammar  school  for  the  time  being,  and  eighteen  in- 
habitants of  the  .town,  who  should  be  chosen  in  the 

manner 
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manner  thereinafter  mentioned,  and  their  respective  sue-  1818. 
cessors  to  be  chosen  in  like  manner,  should  be,  and  -  -  ' 
were  thereby  accordingly  declared,  for  ever  thereafter,  ftc.  ofthe 
trustees  of  the  several  estates  and  premises  belonging  to  chawty% 
the  charity;  and  should  let,  demise,  and  manage  the  same^ 
and  apply  the  rents,  issues,  and  profits  thereof,  in  such 
manner  as  by  the  rules,  orders,  and  directions  in  the  sche« 
dale  thereunto  annexed,  was  directed ;  and  after  providing 
for  the  appointment  and  election  of  new  trustees  from  time 
to  time,  and  for  the  regulation  of  their  conduct,  it  was  en- 
acted, that  the  trustees  of  the  chari^  for  the  time  being 
should  be  called  by  the  name  of  "  The  Masters,  Go- 
vernors, and  Trustees,  of  the  Bedford  Charity,"  and 
fihould  use  a  common  seal,  4*^.,  and  by  such  name 
sue  and  be  sued,  4*^.,  and  should  and  might  purchase, 
take,  hold,  and  enjoy,  any  lands,  tenements,  or  heredita- 
ments, which  should  be  wanted,  for  erecting  thereon  any 
buildings  proper  and  necessary  for  the  use  of  the  charity, 
without  any  license  or  writ  of  ad  quod  damnum^  and  the 
Statute  of  mortmain,  or  any  other  statute  or  law  to  the 
contrary,  notwithstanding ;  and  it  was  further  enacted, 
that  in  case  any  trustee  or  trustees  should,  either  while 
continuing,  or  after  ceasuig,  to  be  a  trustee  or  trustees, 
misconduct  himself  or  themselves  in  the  application  , 
of  the  rent<s  and  profits  of  the  charity  estates,  or  in  the 
management  of  the  same,  or  in  not  duly  accounting  for 
what  should  come  to  his  or  their  hands,  or  in  the  exe- 
cution of  any  of  the  trusts  and  authorities  vested  or  to 
become  vested  in  him  or  them,  by  virtue  of  the  act,  or 
should  misdemean  himself  or  themselves  in  any  manner 
whatsoever  relating  to  the  charity,  or  the  estate  thereof^ 
it  should  be  lawful  for  His  Majesty's  Attorney-General, 
and  also  any  person,  or  persons  whomsoever,  with  the  - 
consent  of  His  Majesty's  Attorney-General,  to  prefer 
a  petition  or  petitions  from  time  to  time,  as  occasion 
Vol.  II.  K  k  might 
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1818*  .might  require,  to  the  Lord  Chancellor  of  Greai  Bri^ 
-  ■  \j,  -  tain,  or  the  Lord  Keeper,  or  the  Lords  CommissioneiH 
6lc.  of  the  of  theGreat  Seal  oiGreat  Britain^  agunst  any  such  trustee 
Beoforb  ^j.  fjiistees,  either  while  continuing  or  after  ceasing  to  be^ 
such  trustee  or  trustees}  and  with  or  without  making  all  or 
any  of  the  other  trusteesfor  the  timebeing,  or  anyotherper- 
son  or  persons  who  had  been  a  trustee  or  trustees,  parties 
thereto,  if  the  Attorney-General,  or  such  person  or  per- 
sons should  so  think  fit ;  and  the  Lord  Chancellor,  or 
Lord  Keeper,  or  Lords  Commissioners  were  authorised 
and  directed,  to  cause  the  same  to'  be  heard  in  a  sum-i 
mary  way,  and  should  have  full  power  to  direct  such 
person  or  persons  against  whom  such  petition  or  peti-. 
tions  should  be  preferred,  to  be  examin^  in  such  man- 
ner as  should  be  thought  fit ;  for  the  discovery  of  the 
truth  of  the  matter  alleged  against  them  in  such  petitioa 
or  petitions ;  and  such  order  or  orders  as  the  Court  of 
Chancery  should  think  fit  to  make  therein,  or  upon 
hearing  thereof,  should  be  observed  and  obeyed  by  such 
person  or  persons  against  whom  such  petition  or  peti- 
tions should  be  preferred,  and  be  final  and  conclusive  to 
all  persons  whomsoever ;  and  the  same  should  and  might 
be  enforced  by  such  process  as  any  other  order  or  orders 
of  the  said  Court;  and  the  costs  and  expenses  to  be  in- 
curred by  every  such  petition  or  application,  should  be 
paid  in  such  manner,  by  such  paities,  and  out  of  such 
fund,  as  the  Court  should  direct,  provided  that  any  thing 
therein  contained  notwithstanding,  the  trustees  appoint- 
ed, or  to  be  appointed,  under  that  act,  their  heirs,  exe- 
cutors, or  administrators,  should  also  be  liable  to  be 
sued  by  action,  bill,  information,  or  otherwise,  as  any 
other  trustee  or  trustees  for  charitable  purposes  were 
liable  to  be  sued  in  law  or  equity. 

The  petition  then  stated,  that  by  the  schedule  to 
ifihich    the  *act    referred,    it    was   provided,    among 

other 
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other  things,  that  (a)  there  should  be  «{^Ued  and  I8I84 
distributed  yearly,  out  of  the  rents  and  profits  of  the  jJ^J^M^— 
charity  estate,  the  sum  of  800/.  for  the  marriage  por-^  ^.  of  tba 
dons  of  forQr  poor  midds  of  the  town  of  A^^d^  of  good  Cwarxtt! 
£Eune  and  rq)ntation,  in  equal  shares,  at  the  times  and 
in  the  manner  thereinafter  directed ;  and  for  that  pur- 
pose the  trustees  of  the  charity  should,  four  times  ia 
every  year,  give  three  weeks'  public  notice  in  the  town 
oi  Be^fard^  that  they  intend  to  meet  in  the  town-hall,  to 
consider  of  poor  maidens  to  whom  portions  should  be 
giTOi  on  their  respective  marriages ;  and  all  poor  maidens 
resident  in  the  town  of  Bedford^  and  being  of  the  ^ge  of 
sixteen  years  or  upwards,  and  under  the  age  of  fiffy 
years,  apd  desirous  of  being  candidates  for  such  portions^ 
whose  fktbers,  not  being  certificated  persons  from  pa- 
rishes out  of  the  town  of  Bedford^  should  either  have 
been  pccupiers  of  one  or  more  house  or  houses  in  the 
town  for  the  space  of  ten  years  next  preceding  their  be- 
coming candidates,  or  should  have  been  bom  in  the 
town,  and  have  been  occupiers  of  one  or  more  house  or 
houses  therein  for  the  space  of  three  years  next.preced- 
ing  their  becoming  candidates,  should  be  at  liberty 
to  send  to  the  mayor  of  the  town,  or  to  the  churchwar- 
dens of  the  parish  wherein  they  should  respectively  re- 
side, an  account  in  writuig  of  their  Christian  and  sur- 
names, their  ages,  the  places  of  their  births,  and  the 
names  of  their  parents ;  and  that  all  such  poor  maidens, 
not  being  of  bad  fame  and  reputation,  who  should  have 
given  in  such  account,  one  week  at  least  before  the  se- 
veral times  after-mentioned,  should  be  permitted  to  draw 
lots  on  the  Monday  next  after  Easter  day,  on  the  second  ' 

Monday  after  Midsummer  day,  on  the  second  Monday 
after  Michaelmas  day,  and  on  the  Monday  next  aflier 
Christmas  day,  in  every  year,  for  ten  sums  of  20/,  each, 

(a)  The  Eleventh  Article. 

K  k  2  on 
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1818.       on  every  of  such  days,  and  that  each  of  the  ten  poor 
r*     M  toB   ""^'^^^^  qualified  as  aforesaid,  who  should  draw  the  ten 
Ac.  of  the  '  beneficial  lots  on  each  of  the  said  several  days,  should  be 
^j^J^ .     entitled  to  receive,  upon  the  day  of  her  marriage,  20L 
for  her  portion^  provided  she  should  marry  within  two 
calendar  months  from  the  time  of  drawing  such  benefi- 
cial lot,  and  provided  she  should  not  marry  a  vagrant  or 
other  person  of  bad  fame  or  reputation  :    That  {a)  the 
house,   or  hospital,   which  had  been  already  erected 
for  the  habitation  of  poor  boys  and  girls,  born  and 
resident  withm  the  town  of  Bedfordj  who  were  pro- 
per objects  of  charity,  together  with  the  offices  and  out- 
buildings should,  from  time  to  time,  be  upheld,  main-* 
tained,   and    kept  in  good   and   sufficient  order  and 
*  repair;  and  that  so  many  of  such  poor  boys  and  girls 

should  be  taken  into  the  said  house,  monthly,  or 
oflener,  as  the  trustees  for  the  time  being,  assembled 
at  any  general  meeting,  or  the  major  part  of  them  so 
assembled,  should,  from  time  to  time,  think  proper; 
which  boys  and  girls  should  be  provided  with  such  pro- 
per and  suitable  nourishment,  bedding,  clothes,  linen, 
and  other  necessaries,  and  with  proper  nurses  and  other 
assistants  to  take  care  of  them,  until  they  were  of 
a  proper  age  to  be  put  out  to  trade,  agriculture,  or 
other  business,  in  the  manner  thereinafter  mentioned ; 
and  in  the  mean  time  should  be  employed  in  fram- 
ing, knitting,  and  spinning  wool,  or  in  any  other 
branch  of  manufacture,  in  such  manner  as  the  trus- 
tees assembled,  &c.  should,  from  time  to  time,  order 
and  appoint;  and  that  the  expenses  of  keeping  the 
house,  &c.  in  repair,  and  the  wages  of  nurses  and  other 
persons  necessary  and  proper  to  be  employed  for  the 
purposes  mentioned  in  the  order ;  and  also  the  expenses 
of  laying  in  provisions,  furniture,  clothes,  linen,  and 

(a)  The  fifteenth  artide^ 

other 
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other  necessaries ;  and  of  providing  wool  and  other  com-*        1818. 

jjaodities  for  keeping  the  boys  and  girls  to  work,  should   r      Masten. 

he  regulated  and  paid  out  of  the  rents,  &c.  of  the  char     &c.  of  the 

rity  estate,  in  such  manner  as  the  trustees  assembled*     q^j^xx^ 

&c.  should  directf  so  as  the  same  did  not  exceed  thq 

yearly  sum  of  SOO/.,  exclusive  of  taxes  and  expense^ 

of  repairs,  and  that  there  should  be  at  least  twenty«sii( 

children  in  the  hospital:  That(a)  the  sum  of  700/,,  further 

part  of  the  rents,  &c.  of  the  charity  estate,  should,  yearly, 

by  two  half  yearly  sums  of  350/.,  be  applied  in  placing 

out  twenty  poor  children  apprentices  every  half  year, 

viz.  fifteen  boys,  not  being  under  the  age  of  thirteen 

nor  above  the  age  of  fifteen  years,  and  five  girls,  not  be-« 

ing  under  the  age  of  twelve  nor  above  the  age  of  fifteea 

years,  whose  respective  &thers  not  being  certificated 

persons  fix}m  parishes  out  of  the  town  of  Bedford^  should 

^ther  have  actually  been  occupiers  of  one  or  more  hous^ 

or  houses  in  that  town,  for  the  space  of  ten  years  next 

preceding  their  children  being  so  apprenticed,  or  have 

been  bom  in  the  town,  and  been  occupiers  of  one  or 

more  house  or  houses  therein  for  the  space  of  three 

years  then  next  preceding ;  and  that  all  such  poor  boys 

and  girls  respectively  qualified,   whose  names  should 

have  been  given  in  either  to  the  mayor  of  the  town,  or 

to  the  churchwardens  for  the  time  being  of  the  parish  in 

which  theur  fathers  should  respectivdy  reside,  one  calen* 

dar  month  before  the  respective  times  of  drawing  lots 

after-mentioned,  should  be  permitted  to  draw  lots  on  the 

second  Tuesday  after  Michaelmas  day,  and  the  .second 

Tuesday  after  Lady  Day  in  every  year ;  and  that  the 

sum  of  201.  should  be  paid,  as  the  apprentice  fee,  with 

each  of  the  fifteen  boys,  and  10/.,  as  the  apprentice  fee^ 

with  each  of  the  five  girls,  who  should  draw  the  bene« 

ficial  lots,  upon  their  being  respectively  placed  out  api 

(a)  The  nztecDth  article. 

Kk  3  prentices^ 
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181  d.  prentices,  within  the  space  of  two  calendar  months  after 
JjinfMastOT  ^^y  should  have  drawn  such  beneficial  lots,  to  masters 
&c.  bfthc  and  mistresses  of  good  character  and  responsibility,  to 
CfiURirr.  ^  approved  by  the  trustees  assembled,  &c  ;  and  that 
the  boys  should  be  bound  for  the  space  of  seven  years, 
and  the  girls  for  the  space  of  five  years ;  and  that  the 
girls  should  be  apprenticed  to  such  trades  or  oocupa^ 
tions  only  as  women  usually  follow,  (lace  making  only 
excepted) ;  and  if,  upon  any  of  the  days  appointed 
for  drawing  lots,  the  full  number  of  fifteen  boys, 
qualified  as  aforesaid,  should  not  become  candidates, 
an  additional  number  of  beneficial  lots  should  be 
drawn  for  by  the  girls  who  should  oiler  themselves  as 
candidates,  so  that  twenty  beneficial  lots  might  be  drawn 
for  every  half  year :  That  (a),  in  case  any  of  the  poor  chll* 
dren  who  should  draw  beneficial  lots,  should  di^  or  be 
Otherwise  disposed  of,  or  not  be  put  out  ajiprentioes 
within  six  calendar  months  fix>m  the  time  of  drawing, 
(unlesis  the  same  should  happen  by  default  of  the  trus- 
tees, or .  be  prevented  by  some  inevitable  accident) 
the  money  intended  for  such  child  or  children  should 
be  drawtl  for  again  at  some  of  the  ^ubs^uent  days 
appointed  for  drawing  lots,  and  be  eppli<ed  for  the 
benefit  of  such  child  or  children  as  should  become  en- 
•  titled  thereto  by  the  drawing  a  beneficial  lot :  That  (b) 
such  of  the  poor  boys  qualified  as  aforesaid  who  should, 
upon  any  of  the  days  mentioned  in  the  sixteenth  ordor, 
have  drawn  the  unsuccessful  lots,  should  have  the  pr^* 
ferenoe  at  the  next  succeeding  day  or  days  appointed  for 
drawing  lots  for  the  apprenticing  money,  and  should  be 
entitled  to  the  sum  of  SO/.,  to  be  paid  upon  their  being 
respectively  put  out  apprentice,  in  preference  to  those 
boys  who  should  afterwards  apply :  That  (c)  every  boy 
and  girl  so  put  out  apprentice,  who  should  actually  serve 

(a)  The  seventeenth  article,  (c)  The  nineteenth  article. 

(b)  The  eighteenth  article. 

the 
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tbe'fiill  tenn  of  apprenticeship,  and  in  all  respects  eom«        1818. 

ply  with  the  tenor  of  the  indentures  of  apprenticeship,  /      ii"*tJL 

shoold,  on  producing  to  the  trustees  of  the  charity  as«     ice.  of  the  ' 

sembled,  &c.,  within  three  calendar  months  after  the  exT     Charitt 

piration  of  their  respective  apprenttceshipSi  a  certificatSf 

signed  by  their  respeotire  masters  or  mistresses,  and  by 

the  minister  and  churchwardens  of  the  parish  where  they 

should   have  respectively  served  their  apprenticeshipi 

testifying  such  actual  service  and  compliance  with  the 

tenor  of  their  indentures,  as  well  as  their  good  morals 

and  behaviour  respectively,  or  on  producing  such  other 

proof  thereof  as  the  trustees,  so  assembled,  should  re* 

quire,  bnt  dot  otherwise,  be  entitled  to  receive  such  sum 

of  money,  not  exceeding  20/.,  nor  leas  thim  10/.  each,  as 

the  trustees,  so  assembled,  should  judge  proper  and  ex* 

pedient;  and  such  trustees  should  direct  the  payment 

thereof  accordingly. 

t  Tlie  petition  proceeded  to  states  that  the  petitioner,  J0^ 
seph  Lyofij  was  of  the  Jewish  persuasion,  and  had  con- 
stantly been,  for  the  space  of  twenty-one  years  last  past, 
and  was  then,  the  occupier  of  a  Jiouse  in  the  parish  of  St. 
Cuihbert^  in  the  town  of  Bedford:  and  that,  on  the  se- 
cond Tuetday  after  Michaelmas  day  1816,  the  petitioner 
Sheba  Ijfon^  one  of  bis  daughters,  being  then  between 
twelve  and  fifteen  years  of  age,  viz.  at  the  age  of  fourteen 
years  and  four  months,  and  being  duly  qualified  ac« 
cording  to  the  act  of  Parliament,  and  her  name 
having  been  given  in  in  the  usual  form  one  calendar 
month  before  the  time  of  drawing  lots,  as  directed  by 
the  act,  presented  herself  to  the  masters,  governors,  and 
trustees  of  the  Bedford  charity,  as  a  candidate  to 
dreiT  a  lot  for  the  apprentice  fee  to  be  paid  tp  girls ; 
That  the  masters,  &c,  then  refiised  to  permit  Sheba  Lytni 
tP  draw  a  lol^  all<^ng  as  a  reason  for  such  refusal  that 
K  k  4  the 
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V  ^^^^  M  ^^  petitioner  Joseph  Lyon  was  of  tbe  Jewish  persuasion ; 
Jn  re  Hasten,  ThsX  since  tiiat  refusal,  tiie  Masters,  &c.  had  come  to  a 
&c.  of  the  resolution  or  agreement,  not  to  permit  any  persons  of 
CsAUTT^  the  Jewish  persuasion,  whatever  in  other  respects  may 
be  their  qualifications  under  the  terms  of  the  act  of  par-* 
liament,  or  the  children  of  such  persons,  to  partake  of 
any  benefit  under  tiie  BeJ^d  Charity:  That  Samud 
JJ/on^  die  son  of  the  petitioner  Joseph  lAfon^  was  many 
years  since  admitted  into  the  Free  School  of  the  Be^^brd 
Charity,  and  about  six  years  since,  was  permitted  lo 
draw  lots  for  the  apprentice  fee  to  be  given  to  boys,  but 
did  not  draw  a  beneficial  lot;  in  consequence  whereof 
at  the  next  succeeding  day  appointed  for  drawing  for 
the  apprenticing  money,  being  entitied  under  the  act  of 
parliament  to  a  preference,  he  received  the  apprentice 
fee  fix>m  the  trustees :  And  that  about  two  years  sino^ 
Elizabeth  Iffon^  the  eldest  daughter  of  the  p^tionev 
Joseph  Lyofiy  was  permitted  to  draw  lots  for  the  appren- 
tice fee  to  be  given  to  girls,  and  drew  a  beneficial  lo(| 
pnd  was  bound  apprentice  accordingly. 

The  petition  fiirtiier  stated,  that  the  petitioner,  Mi^ 
chad  Joseph^  was  of  the  Jewish  persuasion,  and  had 
constandy  been  for  thirty  years  past,  and  was  then  the 
loccupier  of  a  house  in  die  parish  of  SU  Pasdj  in  the 
town  of  Bedford^  'and  that  Joseph  Joseph  and  Nathanid 
Joseph^  his  two  sons,  were  admitted  to  the  free  sohod 
of  die  charity,  ftom  their  respective  ages  of  eight  years^ 
until  they  respectively  drew  lots  for,  and  received,  the 
apprentice  fee  to  be  given  to  boys,  and  were  both  bound 
apprentice  to  the  petitioner  Michael  Joseph^  in  his  trade 
of  a  silversmith,  by  the  Masters,  &c,  of  the  charity, 
and  the  eldest  son  was  bound  apprentice  at  Michad* 
mas  1810,  and  having  served  his  apprenticeship,  and 
produced  a  certificate  pursuant  to  tbe  directions  of  the 

acty 
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act^  received  the  sum  of  10/.  from  the  Masters^  &C5  at       1818. 

the  meeting  held  on  the  second  Tuesday  after  Michadmas  J^     '  -  ^ 

1817;  that  the  three  eldest  daughters  of  the  petitioner     &c.  of  the 

Michael  Josephj  were  respectively  admitted  to  draw  lots      Bedjobd 

for  theapprendce  fee  to  be  given  to  girls,  but  did  not  draw 

benefidallotSyand  that  at  the  times  of  their  respectivemar- 

riages,  they  received  the  marriage  portions  to  begivento 

poor  maids ;  and  the  fourth  daughter  of  the  petitioner  Mi- 

chad  Joseph  received  both  an  apprentice  fee  and  marriage 

portion;  that  the  petitioners  had  made  implication  to  the 

masterst  governors,  and  trustees  of  the  Bedford  chari^, 

to  admit  the  petitioner  Sheba  Ltfon  to  draw  lots  for  the 

ai^rentice  fee  to  be  given  to  girls,  and  to  permit  persons 

of  the  Jewish  persuasion,  poor  inhabitants  of  the  town 

ci  Bedford^  duly  qualified  in  other  respects,  and  their 

children,  to  partake  of  the  benefit  of  the  Bedfifrd  charity, 

and  that  John  Wing^  the  mayor  of  the  town  oiBc^fiirdj 

in  answer  to  an  application  made  to   him  for  such 

purposes    by   the   petitioner    Isaac  Lyon    GddsmUh^ 

wrote  a  letter  to  the  last  named  petitioner,  dated  the 

5th  of  January^  1818,  informing  him,  that  although 

the  children  of  the  petitioner  Michael  Joseph  had  been 

allowed  the  benefit  of  the  charity  without  objection,  yet 

the  trustees  finding  the  number  of  Jews  increasing  in 

Bedford^  entertained  considerable  doubts  whether  such 

persons  were  objects  of  the  charity,  and  that  they  luul 

been  advised  to  refuse,    and  had  refused,  to  admit 

Jews  to  participate  in  the  benefit  of  the  charity,  leaving  it 

to  the  persons  so  refused,  if  they  should  think  proper^  to 

bring  the  matter  before  the  Lord  Chancellor. 

The  petition,  then  stating  the  act  of  the  52d  year  of 
Gw^e  3*  (a}i  entiUed,  an  act  to  provide  a  sum^ 

(0)  C.  loi. 

mary 
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V  ^^       /     mary  remedy  in  case  of  abuses  of  trusts  created  for 
InreMji&ien   charitable  purposes,    and   that  by  virtue  of  the  said 

Sc.  ofthe  acts  of  Parliament,  or  one  of  them,  the  petitioners 
Charity,  were  entitled  to  rejief  in  the  premises,  prayed  tnat  it 
might  be  declared  that  the  poor  inhabitants  of  the  town 
of  Bedford  in  other  respects  duly  qualified,  are  entitled 
to  tlie  benefit  ofthe  Becffbrd  charity  for  themselves  and 
their  children,  whether  they  are  Jews  or  Christians,  and 
that  the  masters,  governors,  and  trustees  ofthe  Bedford 
charity  might  be  ordered  to  permit  Skeba  Lyon  to  draw 
lots  for  the  apprentice  fee  to  be  paid  to  girls,  in  pursuance 
of  tlie  act  of  parliament,  and  in  case  she  should  draw  a 
beneficial  lot,  that  the  masters,  Sec.  might  be  ordered  to 
pay  the  apprentice  fee  to  her. 


Jukf  51.  ^^^  Samuel  RomtUtf,  Mr.  BeU^  and  Mr*  Healdf  in  top* 

port  of  the  petition. 

This  petition  is  presented  by  persons  immediately 
interested  in  the  charity,  and  by  otiier  respectable  in- 
dividuals, not  interested,  who  consider  it  their  duty 
to  support  the  claims  of  those  of  their  persuasion 
to  benefits  which,  after  having  been  long  enjoyed,  are 
recently  denied  to  them.  It  is  clear  that  Jews  may 
be  objects  of  this  charity.  The  clause  requiring  at- 
tendance at  some  place  of  religious  worship  every 
Sunday  (a),  is  indeed  not  literally  applicable  to  Jews, 
but  it  implies  an  intention  not  to  confine  the  charity  to 
persons  of  the  established  religion ;  the  design  was,  to 
require  some  form  of  religion ;  and  the  Court  will  not, 
from  that  single  clause,  which  certainly  comprdhends 


(a)  Post,  p.  501. 

Roman 
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Roman  Catholics,  infer  the  exclusion  of  Jews.    The  ex-  1-818. 

pression  in  the  eleventh  rule,  "  Christian  name,"  was  j^  ^  Masten 

designed  merely  to  secure  a  statement  of  the  prienomeTh  &<S'Of  the 

though  not  imposed  with  the  ceremony  of  baptism.  The  CaAttttt* 
certificate  required  from  apprentices  concerns  moral  con- 
duct only,  not  religious  ceremonies. 

The  apprehensions  entertained  by  the  trustees  of  an 
undue  accession  to  the  numbers  of  foreign  Jewish  inha- 
bitants of  Bedford,  if  well  founded,  may  be  better  remov- 
ed by  an  extension  of  the  term  of  ten  years'  residence,  at 
present  required  in  inhabitant  householders,  to  qualify 
their  children  as  objects  of  the  charity,  than  by  a  regu- 
lation afiecting  religion.  No  sufficient  reason  is  assigned 
to  justify  the  trustees  in  establishing  a  distinction  to  the 
disadvantage  of  persons  conscientiously  following  the 
faith  of  their  ancestors.  It  must  be  argued,  that,  if  there 
were  no  objects  of  the  charity  except  Jews,  the  fund 
should  be  applied  to  other  purposes,  rather  than  for  their 
benefit. 

The  particular  regulations  of  this  charity  not  excluding 
Jews,  the  trustees  must  maintain  a  geneitil  proposition, 
that  Jews  cannot  claim  a  benefit  under  any  charity.  Our 
law  recognises  no  su^h  rule.  The  decision  of  Lord 
Hardwicke  in  De  Coda  v.  De  Paz  (a)  establishes  only 

that 


.    (a)  ^wi.228.  1  Dick.25S.  "  Db  Costa,  v.  De  Paz.     ^^^^^tl^^ 
2  Ves.  27*.  276.  7  Ves.  76.  2  Michs.  17  Geo.  2.             nance  of  an 
jac.8f  Walk.  308.  The  foUoW'  "The    questions    in   this  awembly  for 
vug  note  of  that  case,  which  case  arose  upon  the  will   of  jel^ig'lf  law 
supplies  many  deBciencies  in  one  Elias  de  Paz^  who  there-    and  advancing 
the  printedreports,.is  extract-  by  directed  his  executors  to   the  Jewish  re- 
ed from  Mr.  Coxe*s  MSS.  invest  a  sum  of  1200/.  in  some  ij^^"/  " 

govern- 
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1818*'       tbat  a  bequest  for  the  prq>agation  of  the  Jewish  religioii 
/nrffMastm.  ^  ^^^^  ^^*  thfttpersQUS  of  tbatpersuftsioncormpt  be  ob- 


&c.  of  the 

BSOFOED 


jecta 


government  or  other  secu- 
rity; and  directed  that  the 
revenue  arising  therefrom 
should  be  applied  for  ever  in 
the  maintenance  of  a  Jesiba^ 
or  assembly  for  daily  reading 
the  Jewish  law,  and  for  ad- 
vancing and  propagating 
their  holy  religion;  and  di- 
rected that  his  executorS)' 
during  their  respective  lives, 
should  have  the  management 
0/  the  assembly,  and  appoint- 
ed A*  B.  and  C  his  residuary 
legatees ;  and  the  bill  was  to 
have  this  1200^.  laid  out  ac- 
cording to  the  will. 

**  The  Lord  Chancellor 
upon  the  opening  asked,  if 
there  had  ever  been  a  case 
Vhere  such  a  charity  as  this 
bad  been  established,  for  it 
being  against  the  Christian 
religion,  which  is  part  of  the 
law  of  the  land,  he  thought 
he  could  not  decree  it. 

**  Mr.  Clark  said,  that  no 
cases  could  be  found  antece- 
dent to  the  act  of  toleration, 
(a)  where  a  bequest  of  this 
kind  had  been  established; 
yet  since  that  act,  by  which 
sects  differing  from  the  esta- 
blished religion  are  by  law 

(a)  I  JV.^M.  CIS. 
lb)  \  Ed.6.  c  H. 


tolerated,  there  may  be  some 
instances;  but  the  present 
case  is  of  a  sect  that  can  only 
be  said  to  be  connived  at ; 
that  it  may  therefore  become 
material  to  consider  whether 
this  bequest  will  not  come 
within  the  statute  of  Edward 
the  6th  of  superstitious  uses, 
(b)  and  whether  there  are 
not  some  vesting  clauses  in 
the  statutes  concerning  su- 
perstitious uses,  that  may 
give  this  legacy  to  the  crown. 
"  Ryder,  Attorney  Gene- 
ral. The  Act  of  Toleration 
gave  no  newright  to  sectaries, 
but  only  took  away  the  eSect 
of  the  penal  laws,  and  gave 
people  liberty  of  worshipping 
God  their  own  way.  Before 
the  Revolution  there  were 
cases  that  have  not  been  re- 
ceived since,  particularly 
Baxter's  case.  ( 1  Vem.  2iS. 
revised  after  the  Revolution, 
2Vem.l05.)  (c).  How  is 
the  present  case  ?  It  is  only 
for  propagating  and  reading 
that  law  which  is  allowed  in 
our  church,  and  which  is  the 
foundation  of  the  Christian 
religion.  By  the  toleration  a 
liberty  was  at  la9t  given  to 


(c)  See  7  ret.  76. 
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jects  of  a  charitable  institution.     The  highest  authority        1818. 
which  we  acknowledge  instructs  us,  that  difference  of  j^  ^^  Mastcw 

faith  &c.  of  the 
Bedfobd 
Chabity, 


these  people.  By  the  statute 
o£  Edward  the  6th,  supersti- 
tious devises  of  lands  and  per- 
sonal estate  are  not  made 
void,  but  come  to  the  crown, 
and  this  court  has  considered 
the  statute  as  making  a  gift 
to  the  crown;  and  therefore 
that  might  be  the  foundation 
of  the  first  determination  in 
Baxter's  case:  there  could  be 
no  other  ground  for  it. 

Mr,  Noelf  for  the  residuary 
devisees,  insists  that  this  be- 
quest is  absolutely  void;  as 
being  in  opposition  to  the 
Christian  religion,  and  for 
establishing  the  Jewish ;  and 
that  it  cannot  take  effect  to 
vest  in  the  crown  as  a  devise 
to  a  superstitious  use,  because 
it  is  not  so;  and  therefore 
as  it  is  part  of  the  will 
that  cannot  be  performed, 
it  falls  into  the  residuum, 
.  and  must  go  to  the  devisees 
of  that. 

The  cases  before  the  revo- 
lution where  the  crown  inter- 
posed, were  a  great  strain  on 
the  power  of  the  crown,  and 
not  approved  by  the  court, 
and  could  be  on  no  other 
foundation  than  as  vested  in 
the  crown  as  a  bequest  to  a 
superstitious  use. 


Ld.  Hardxviclef  Chancellor. 

This  case  requires  two 
considerations ;  1st.  Whether 
the  legacy  jn  question  is  good, 
and  such  as  this  Court  can  or 
ought  to  establish  ?  and,  2dly. 
If  not,  whether  it  is  void  ab- 
solutely, or  only  to  the  par- 
ticular intent,  so  as  to  leave 
it  a  general  legacy,  and  such 
as  the  crown  may  dispose 
of?  As  to  the  first,  I  am 
of  opinion  that  it  is  not  a  good 
legacy,  and  ought  not  to  be 
established,  no  such  instance 
being  found.  Nobody  more 
against  laying  penalties  or 
hardships  upon  persons  for 
the  exercise  of  their  particu- 
lar religion  than  I  am ;  but 
there  is  a  great  difference  be- 
tween doing  this  and  estab* 
lishing  them  by  acts  of  the 
Court.  The  cases  of  dissent- 
ing ministers  before  the  To- 
leration were  different ;  par- 
ticularly Baxter^B  case,  was 
not  of  an  illegal  bequest,  but 
was  a  bequest  for  poor  eject- 
ed ministers :  and  even  as  to 
this  case  of  the  Jewish  reli- 
gion, it  would  be  for  a  dif- 
ferent consideration,  were  it 
for  the  support  of  poor  per- 
sons of  that  religion.  Orders 
are  made  by  me  and  the  Mas- 
ter 
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1818.  faith  should  not  exclude  a  brother  in  distress.     Where 

/    "^M  "tm  ®^°^*^5ion  to  institutions  requires  subscription  to  certain 

ftc.  ofthe  '  articles, 

Chabitt. 


A  bequest  for 
the  support  of 
poor  Jews  is 
Talid. 


Christianity  is 
apart  of  the 
law  of  £«- 
gland. 


Effect  of  the 
act  of  tolera- 
tion. 


ter  of  the  Rolls,  every  year, 
upon  petitions  for  their  sup- 
port, as  poor  people.  But 
this  is  a  bequest  for  the  pro- 
pagation of  the  Jewish  reli- 
gion ;  and  though  it  is  said, 
that  this  is  a  part  of  our  re- 
ligion, yet  the  intent  of  this 
bequest  must  be  taken  to  be* 
in  contradiction  to  the  Chris- 
tian religion,  which  is  a  part 
of  the  law  of  the  land,  which 
is  so  laid  down  by  Lord  Hale 
and  Lord  Raymond  (a)  ;  and 
it  undoubtedly  is  so  ;  for  the 
constitution  and  policy  of  this 
nation  is  founded  thereon. 
As  to  the  Act  of  Toleration 
no  new  right  is  given  by  that, 
but  only  an  exemption  from 
the  penal  laws.  The  Toler- 
ation act  recites  the  penal 
laws,  and  then  not  only  ex- 
empts from  those  penal  laws, 
but  puts  the '  religion  of  the 
dissenters  under  certain  re- 
gulations and  tests.  This  ren- 
ders those  religions  legal  (&), 
which  is  not  the  case  of  the 


Jewish  religion,  that  is  not  The  Je^ 
taken  notice  of  by  any  lawr,  .  ^^ 
but  is  barely  connived  at{^|,a| 
by    the    legislature.  conniTdl 

*^  But  the  second  question*^ 
Is  more  doubtful,  as  to  what 
will  be  the  consequence  of 
my  opinion  upon  the  first? 
The  objection  is,  that  this  is 
a  superstitious  use,  and  so 
that  the  bequest  must  go  to 
the  crown ;  but  in  answer  to 
this  it  is  said,  that  that  can 
only  be  in  cases  that  are 
within  the  statute  of  Ed- 
ward 6.  But  the  cases  have 
gone  further;  and  in  Arx- 
ler*s  case  it  is  said,  that  the 
Court  hath  taken  in  charities 
in  eodem  genercy  and  though 
this  decree  was  reversed,  yet 
it  was  on  the  general  point 
diat  the  bequest  was  not  ille^ 
gal.  (c)  And  tliere  is  another 
case  to  this  purpose,^  whidi 
is,  the  Attorney  General  and 
Gui$e^^  Vem.  [d)^  where  the 
case  of  one  Combes  is  men- 
tioned, which  was  before  the 


(fl)  Tayhr\  case,  1  Vent  295. 
5  JTe^.  607.  6S 1  Wookton\  case, 
FUzg.  64.  a  Str.  B54.  Vide  post,  p. 
527. 

(i)  See  Harrison  v.  Evans, 
S  Bums.B.  L^  S07.  S20.    Fur- 


neatue  Letters  to  Blacksione,  App. 
Res  V.  Barker,  5  Burr.  1965. 
1  Bl,  500.  552.  Attomey-General 
V.  Peatson  8  Mer*  5L59. 

(c)  7  Ve».  76. 

(cQ  P.  S66. 

Toleration 
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aitides,  a  person  declinii^  to  subscribe  is  disqualifiedf 
not  by  his  principlesi  but.  by  the  omission  of  the  cere- 
iiKMiy. 


The  Solicitor  General^  for  the  trustees, 
a  doubt  whether  the  warden  and  fellows  of  new  college, 
expressly  appointed  visitors  of  the  grammar  school, 
were  not  also  visitors  of  other  parts  of  the  charity ;  and 
insisted  that  the  question  depended  on  the  intention  of 
the  founder,  the  act  of  parliament  not  extending  to  any 
class  of  persons  not  originally  comprehended  within 
the  letters  patent 


1818. 

Jn  re  Masten, 
&c.  of  the 
BsDroAp 
Chajiity. 


The  Lord  Chancellor. 

It  is  indispensable  to  see  the  letters  patent,   from 
which  alone  can  be  collected  the  objects  of  the  charity. 


Gums  use. 


Toleration  Act;  and  there 
such  bequest  was  held  not 
void.  But  if  this  is  to  be 
Sffwn  c^'^sidered  as  a  superstitious 
Boder  a  use,  it  would  be  a  proper  con- 
devisetoagiderationfor  a  court  of  re- 
'^^^'^'  venue ;  for  I  do  not  think  the 
crown  is  obliged  to  apply  a 
bequest  to  a  superstitious  use 
to  a  charity.  If  it  be  an  il- 
legal bequest,  then  it  is  an- 
other consideration,  and  the 
Court  may  direct  the  appli- 
cation. Therefore,  upon  this 
part  of  the  case  I  have  great 
doubt,  and  all  I  shall  do  at 
present  is,  to  direct  the  mo- 
ney to  be  paid  into  tlie  bank, 
and  shall  reserve  the  deter- 
mination as  to  the  disposition 
of  it  for  farther   consider-* 


ation."  —  Mr.  Code's  MSS. 
'<  As  to  the  said  legacy  of 
1200/.  given  by  the  said  will 
towards  the  establishing  a  </e- 
iU}a^  or  assembly  for  reading 
and  improving  the  Jewish 
law,  his  Lofdship  declared, 
that  he  was  of  opinion,  that 
the  same  was  hot  good  in  law, 
and  ought  not  to  be  decreed 
or  established  by  this  Court ; 
but  doth  reserve  tlie  con* 
sideration,  whether  the  said 
sum  of  1200/.  ought  to  fall 
and  accrue  to  the  residue  of 
the  said  testator's  personal 
estate,  or  be  applied  to  any 
other,  and  what  use,  &c." 
6th  December  1743.  Reg. 
Lib.  A.  1743,  foL  94. 

referred 


492  CASES  IN  CHANCERY. 

1818.       referred  to  by  the  recital  in  the  act    The  Court  mnst 

Inreilt       ^^^  ^  informed  whether  it  does  or  not  appear  on  the 

&c.  ofthe  '  records   of  the  charity,   that  a  Jew  has   ever  voted 

Charity.     ^^  ^®  choice  of  trustees,  or  been  elected  trustee,  or 

educated  in  the  grammar  school,  or   apprenticed,   or 

admitted  into  the  alms-houses ;  and  whether  any  of  the 

poor  maidens    who  have  received  marriage  portions 

have  been  Jewesses.     In  deciding  whether  Jewesses  can 

be  entitled  to  the  benefit  of  those  portions,  the  Court 

must  recollect  what  will  be  the  efiect  of  that  decision  on 

all  the  other  provisions.     My  present  opinion  is,  that 

tlie  warden  and  fellows  of  new  college^  are  visitors  of 

the  grammar  school  only. 


Affidavits  were  afterwards  filed  in  support  of  the 
petition,  and  in  opposition  to  it 

The  affidavits  of  Michael  Joseph^  Joseph  Leoiy  and 
Godfrey  Leviy  in  support  of  the  petition,  stated,  that  since 
the  petitioner  Michael  Joseph  became  a  resident  house- 
holder at  Bedford^  he  had  twice  voted  in  the  annual 
election  of  trustees  of  the  charity,  once  when  such 
elections  used  to  take  place  at  the  old  town-hall,  which 
had  been  pulled  down  upwards  of  twelve  years,  and 
once  at  the  sessions  house,  where  the  elections  had  been 
since  held ;  that  on  occasion  of  his  last  voting,  he  was 
solicited  so  to  do  by  Mr. «/.  C,  one  of  the  present  trus- 
tees, and  an  alderman  of  the  town  of  Betffbrdi  and 
that  he  had  been  at  several  other  times  solicited  to  vote 
in  the  electipn  of  trustees,  but  had  declined  so  doing 
in  consequence  of  its  being  inconvenient  to  him  to  be 
at  Bed/oj'd  at  the  time  of  the  elections ;  that  he  settied  at 
that  town  and  became  a  housekeeper  there,  about 
thirty-one  years  ago,  and  at  that  time  there  was  no 
other  person  professing  the  Jewbh  religion  there,  nor  had 
beeui  in  the  memory  of  man;  that  he  had  had  two  sons 

and 
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and  seven  daughters,  all  of  whom  were  bom  in  Bedfarij  1818. 
and  then  living,  and  that  both  his  sons  were  admitted  ^  ji  ^ 
into  the  free  school  of  the  charity,  and  were  educated  fte.  of  the  . 
there  in  the  usual  manner,  his  eldest  son  being  in  the  Be°w>»» 
lower  or  writing  school,  and  hb  youpgest  son  both  in 
the  grammar  and  writing  school,  and  both  of  them 
di*ew  for  and  received  apprentice  fees  from  the  charily 
and  the  eldest,  on  being  out  of  his  apprenticeship! 
and  on  production  of  the  certificate  required  by  the  act, 
received  the  benefaction  of  10/. ;  tliat  his  four  eldest 
daughters  drew  for  apprentice  fees  given  to  girls,  the 
three  eldest  of  them  did  not  draw  beneficial  lots,  but 
the  youngest  having  drawn  a  beneficial  lot,  the  apprentice 
fee'  was  paid  with  her :  that  all  his  daughters  had  since 
claimed  and  received  the  marriage  portions  given  to  poor 
maidens;  that  the  eldest  of  his  three  youngest  daughters 
had  twice  drawn  for  the  apprentice  fee,  namely  at  MichaeU 
mas  1814,  and  Ladif  Day  1815,  but  drew  unsuccessful 
lots  on  both  occasions ;  that  no  Jew  had  ever  been  pro- 
posed or  elected  a  trustee  of  the  charity ;  but  that  such 
trustees  had  always  been  elected  from  among  the  most 
opulent  and  considerable  inhabitants  of  the  town ;  and 
no  Jew,  during  the  time  of  Michael  JosepVs  first  resi- 
dence there,  had  been,  by  his  circumstances  and  mode 
of  living,  entitled  to  the  distinction  of  being  elected 
a  trustee :  that  no  Jew  boy  or  girl  had  ever  been  admit- 
ted into  the  hospital,  nor  any  Jew  into  the  alms-hojses 
belonging  to  the  charity,  and  that  no  Jew  girl  ever 
received  the  donation  given  to  maid  servants,  and  no 
Jew  ever  received  any  part  of  the  monies  distributed 
annually  under  the  provisions  of  the  act,  among  the 
poor  inhabitants  of  Bedford ;  but  that  no  one  pro- 
fessing the  Jewish  religion  since  Michael  JosepVs  re« 
sidence  in  the  town,  or  at  any  time  precedmg,  as  he 
believed,  had  ever  applied  for,  or  been  a  fit  object  to 
Vol.  II.  Li.  partake 
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I8t8.       partake  any  of  those  benefactions,  (in  as  much  |is  no 
.**     1^'"'     Jew  had  been  incapacitated  by  age  or  infirmity,  so  as  to 
ftc  of  tbe     n^  within  the  description  of  persons  for  whose  benefit 
S****^***      the  alms-houses  were  erected,)  or  to  receive  the  surplus 
of  the  charity  fimds  annually  distributed ;  and  no  Jew 
g^rl,  the  daughter  of  an  inhabitant  of  Bedford^  had  ever 
gone  out  to  service;   that  there  were  then  three  Jew 
liousekeepers  in  the  town,  and  no  more^  and  that  since 
Michdel  Joseph  first  came  to  reside  in  the  town,  there 
had  been  four  other  Jew  famiKes  resident  as  house- 
keepers there,  all  of  whom  had  either  left  the  town,  or 
<ieased  to  be  housekeepers  therein. 

The  aflidavits  farther  stated,  that  Godfrey  Levi^ 
resident  at  Bedford^  had  four  daughters  and  a  son,  of 
whom  the  two  eldest  daughters  were  received  at  the  pre- 
paratory firee  school  belonging  to  the  charity,  at  its  first 
erection  in  1816,  and  continued  there  for  a  consider- 
able time,  until  he  thought  proper  to  remove  them,  and 
place  them  in  another  school;  and  that  the  youngest 
daughters  of  Michael  Joseph  and  Joseph  Lyon  were  ad- 
mitted into  the  preparatory  school,  but  had  since  been 
removed  by  them. 

The  a£Sdavits  otjohn  Brereton,  clerk,  doctor  of  civil 
law,  master  of  the  fi'ee  grammar  school,  WiUiam  Massey^ 
master  of  the  wilting  school,  and  John  Furze^  master  of 
the  hospital  for  the  nourishment  of  poor  children,  and  of 
the  Harpur  preparatory  school,  filed  in  opposition  to  the 
^petition,  stated,  that  in  January  1811,  Dr.  Brereton  was 
appointed,  by  the  warden  and  fellows  ofNeiv  College^ 
Osfbrdi  master  of  the  free  grammar  school,  .upon  the 
death  of  the  late  master ;  that  soon  after  his  appoint- 
ment, certain  regulations  for  the  management  of  the 
school  were  made  and  approved  by  the  warden  and  fel- 
lows. 


CASES  IN  CHANCERY.  405 

lows>  and  also  by  the  masters,  governors,  and  tnistees,  1818. 
and  by  Dr.  Brereton^  which  were  printed  and  distributed  ^J^^^'jj^^^J^ 
in  the  town  otBedford,  and  a  copy,  painted  on  boards,  &c.  of  the 
placed  in  the  school,  and  the  school  had  ever  since  been^  Chabxty. 
and  still  was,  conducted  agreeably  thereto;  that  each 
boy  attending  the  grammar  school  was  required  to  learn, 
and  was  instructed  in,  the  Latin  language,  and  so  soon 
as  he  had  made  sufficient  progress  therein,  he  was  re- 
quired to  leaiTi,  and  was  instructed  in,  the  Greek  lan- 
guage, and  in  reading  the  Greek  Testament,  and  the 
works  of  such  Latin  and  Greek  authors  as  were  usual  in 
public  schools,  and  the  boys  were  divided  into  classes 
as  usual  in  such  schools ;  that  every  boy  was  also  in- 
structed in  the  principles  of  the  Christian  religion,  and 
required  to  read  the  Bible  and  New  Testament ;  that  on 
Dr.  BreretofCs  entrance  on  the  duty  of  master  of  the 
grammar  school,  in  1811,  he  found  Nathan  Joseph,  the 
8<m  o£Mi€had  Joseph  J  one  of  the  scholars  in  that  school ; 
that  Nathan  Joseph  (who  also  attended  the  writing 
school)  never  made  further  progress  than  learning  the 
Latin  grammar,  and  remained  altogether  not  more  than 
twelve  months  in  the  school,  when  his  father  took  him 
away ;  that  Michael  Joseph  requested  Dr.  Brereton  to 
dispense  with  Nathan  Joseph^s  attendance  in  school  at 
the  time  of  morning  and  evening  prayer,  on  account 
of  its  being  inconsistent  with  his  faith  as  a  Jew,  and 
for  the  same  reason  to  dispense  with  his  attendance  on 
the  Saturday^  being  the  Jewish  Sabbath,  and  also  on 
the  Jewish  holidays;  that  Nathan  Joseph  never  at- 
tended the  grammar  school  on  a  Saturday,  ^  nor  on 
certain  other  days  which  were  Jewish  holydays ;  that  he 
was  very  irregular  in  his  attendance  in  school,  of  which 
Dr.  Brereton  frequently  complained  to  Michael  Joseph, 
who  uniformly  described  his  absence  to  be  of  necessity, 
on  account  of  his  being  of  the  Jewish  persuasion ;  that 
no  boy  of  the  Jewish  persuasion,  except  Nathan  Joseph, 
L  1  2    ■  had 


496  CASES  IN  CHANCERY. 

1818.  had  at  any  time  applied  for  admission,  or  been  admitted, 
/^""ISalt  ^^  ^®  grammar  school,  during  the  time  Dr.  Brereton 
&c.  of  the  had  been  the  master  thereof:  that  all  the  boys  in  the 
Chamty.  writing  school,  without  exception,  were  educated  in  the 
principles  of  Christianity,  and  taught  to  read,  and  actu- 
ally read,  the  Bible  and  New  Testament,  and  learn  and 
repeat  the  Church  Catechism ";  that  no  boy  of  the  Jewish 
persuasion  had  applied  for  admission,  or  been  admitted, 
into  that  school,  during  the  time  W.  Massej/^  who  was 
appointed  in  December  18 14*,  had  been  the  master;  that, 
in  June  1815,  the  masters,  ^c.  founded  a  school  for  in- 
structing the  poor  boys  of  the  town  upon  Dr.  Bellas  sys- 
tem of  education,  by  the  name  of  a  preparatory  school, 
and  Jokn  Furze^  master  of  the  hospital  for  poor  children, 
was  appointed  master;  that  no  Jew  boy  had  ever  been 
educated  in  the  preparatory  school ;  that  on  the  after- 
noons of  Tuesday  and  ThurscUn/j  in  each  week,  being  the 
half  holydays  of  the  boys,  the  school  was  opened  for  the 
education  of  girls  residing  in  the  town,  in  reading,  writ^ 
ing,  and  arithmetic,  from  two  till  four;  that  two  daugh- 
ters of  Michael  Joseph^  three  daughters  of  Joseph  Lyofi^ 
and  two  daughters  of  Godfrey  JLeoi^  came  to  the  prepa- 
paratory  school,  for  education,  on  the  Tuesday  and 
Thursday  afternoons,  for  about  six  months ;  that  the  two 
daughters  of  Michael  Joseph  informed  Furze^  that,  .being 
Jewesses,  they  were  not  allowed  to  read  the  New  Testa- 
ment, and  he  permitted  them  to  read  the  commandments 
and  the  Bible  only;  that  the  children  oi  Joseph  Lyon  and 
Goc^rey  Levi,  being  little  children,  were,  on  the 
above  afternoons,  put,  with  children  of  the  same  dass,  to 
read  the  parables  and  miracles  of  the  New  Testament ; 
that  all  the  Jew  children  staid  away  fit>m  the  school  on 
certain  days,  which  were  Jewish  holidays,  and  neither  of 
the  Jew  children  remained  in  the  school  more  than  six 
months,  when  they  entirely  ceased  to  attend,  exc^t 
Sheba  Joseph j  who  remained  upwards  of  twelve  months* 

The 
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The  a£Sdavit  ofjohn  Whitehouse^  clerk  to  the  masterSj        1818. 

&c.  of  the  charity,  stated  that  he  was  of  the  ace  of  forty-   ^^^      -  "^ ' 
.1  V  1.  «    ,^     ,  ^    ,.1    ;      /«rtf  Matters, 

eight  years,  and  a  native  oi  Bedford,  out  of  which  he     &cofthe 

had  never  resided  for  six  months  together ;  that  he  ne-  c"*iuTy 
ver  knew  or  heard  of  any  Jew  residing  in  the  town  be- 
fore Michael  Joseph  came  to  reside  therein,  about  thirty 
years  ago,  since  which  time  other  Jews  had  come  to  re- 
side there;  and  that  in  November  1799  he  was  ap- 
pointed by  the  masters,  &c.  to  take  the  management  of 
die  English  or  writing  school  of  the  charity,  the  then 
master  being  incapacitated  by  age,  and  upon  his  decease 
in  180S«  the  deponent  was  appointed  master;  that  dur- 
ing the  time  he  officiated,  the  boys  in  the  school  were 
severally  instructed  in  the  principles  of  the  Christian  re- 
ligion, and  read  the  Bible  and  New  Testament,  and 
learned  and  repeated  the  Church  Catechism ;  that 
no  boy  of  the  Jewish  persuasion  was  ever  admitted  into 
the  school  for  education  before  the  deponent  officiated 
as  master,  and  the  only  boys  of  the  Jewish  persuasion 
who  were  admitted  whilst  he  was  master,  were  Joseph 
Joseph,  eldest  son  of  Michael  Joseph,  and  Lemuel  Lyorij 
son  oi  Joseph  Lyon ;  that  Michael  Joseph,  on  occasion  of 
bis  son's  admission,  requested  that  Joseph  Joseph  might 
not  be  desired  to  attend  the  morning  and  evening  prayers 
on  account  of  his  religion ;  that  the  deponent  did  not 
dispense  with  Joseph  Joseph's  attendance,  but  permitted 
him  to  sit  instead  of  kneel  during  such  prayers;  that  at 
the  request  of  Michael  Joseph,  the  deponent  permitted 
Joseph  Joseph  to  be  absent  from  school  every  Saturday^ 
being  the  Jewish  Sabbath,  and  also  on  such  days  as  were 
Jewish  holydays ;  that  Lemuel  Lyon  was  also  absent  every 
Saturday,  and  on  the  Jewish  holydays ;  that  neither  Jo^ 
seph  Joseph  or  Lemuel  Lyon,  on  account  of  their  reli- 
gion, ever  read  the  New  Testament,  or  learned  the 
Church  Catechism,  as  all  the  other  boys  did ;  that  in 
Jiiy  1809  the  deponent  was  appointed  by  the  masters, 

LIS  &c. 
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1818.       &c.  to  be  their  clerk,  and  thereupon  vacated  the  master- 
'  ship  of  the  English  writing  school ;  that  Bosma  Joseph^ 

&c.  of  the  *  a  daughter  of  MichaelJosephy  drew  for  and  received  the 
Chawty      carriage  portion  on  the  6th  of  January  1808,    and 
that  Elizabeth  Josephy  Maty  Joseph^  and  Hannah  Joseph^ 
three  other  daughters  of  Michael  Joseph^  had  also  since 
'  drawn   for  and  received  the  marriage  portions;   that 

Hannah  Joseph  and  Joseph  Joseph  drew  for  and  ob- 
tained the  beneficial  lot  to  be  boiind  apprentice,  and 
were  severally  with  the  consent  of  the  masters,  &c. 
bound  apprentice  to  their  father,  Mighael  Joseph  i  that 
Nathan  Joseph^  the  other  son  of  Michael  Joseph^  nUo 
drew  for  and  obtained  the  beneficial  lot,  and  was  with 
the  like  consent  bound  apprentice ;  and  Joseph  Joseph^ 
on  a  certificate  of  faithful  service,  received  the  usual  be^ 
nefaction  of  JO/.;  \iifit  Lemuel  Lyon  and  Elizabeth  J^fon, 
children  q{  Joseph  Lyon^  had  also  respectively  drawn  for 
and  obtained  the  beneficial  Ipt,  and  had  bemi  bound  ap- 
prentice ;  that  no  Jew  had  ever  been  proposed  or  elected 
a  trustee  of  the  charity,  and  that  no  Jew,  except  Michael 
Joseph^  had  ever  ballotted  on  the  election  of  any  trus- 
tee ;  that  no  Jew  girl  had  ever  received  any  portion, 
or  donation,  as  a  maid-servant,  or  on  going  to  service  ; 
that  no  Jew  boy  or  girl  had  ever  been  admitted  into  the 
hospital ;  that  no  Jew  had  ever  received  any  part 
of  the  monies  distributed  annually  for  the  relief  of  poor 
decayed  housekeepers,  and  other  proper  objects,  or 
been  admitted  in  any  alms-house  of  the  charity,  or 
otherwise  partaken  of  the  charity,  except  as  before  set 
fortli. 

The  regulations  for  the  management  of  the  school  an- 
nexed to  Dr.  Brereto7i's  affidavit,  contained,  among 
others,  the  following  articles  :  —  "  4.  Prayers  will  be 
read  every  morning  before  breakfast,  at  the  commence- 
ment of  the  school-time,  and  at  the  end  of  it  every  even- 
ing. 
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ing.     5.  Every  boy  will  be  eapected  to  •tteD4  mo6t        1918*  ^ 
punctually  at  the  above  stated  hours  (specified  in  the  j^  ^  iSwlbef^ 
third  article)  with  his  lesson  and  exercises  prepared*     &c.  of^ie- 
Names  will  be  called  over  at  the  commencement^  and      CHAKtrr. 
the    close  of  every  schools-time^    and  boys  absentiBg 
themselves  from  morning  prayers,  without  a  sufficient 
reason  sent  to  the  master  in  writing  by  their  parents  pr 
guardians,  will,  after  due  admonition  and  correction,  be 
liable  to  be  expelled  by  the  master.     6.  Saints'  days, 
and  every  Saturday  afternoon,  will  be  fixed  holydays." 

The  following  clauses  of  the  act  of  SS  Geo.  S.  were» 
in  addition  to  those  stated  by  the  petition,  the  subject  of 
observation  in  the  argument  and  judgment  The  clause 
regulating  the  election  of  trustees  directed,  that  they 
should  be  inhabitants  of  the  town  o(  Bedford^  who  bad 
resided  there  for  three  years,  and  be  seised  o^  or  entitled 
to^  a  freehold  of  the  yearly  value  of  10/.,  or  occupy  i| 
house  in  the  town  of  the  yearly  value  of  15/.,  cliosen  an- 
nually by  inhabitants  paying  scdt  and  lot 

The  trustees  were  required,  before  they  acted,  to  take 
and  subscribe  an  oath,  or,  being  one  of  the  people  called 
Quakers,  a  solemn  affirmation,  of  their  qualification,  and 
faithful  performance  of  the  duties  of  the  office ;  and  a 
subsequent  clause  directed,  that  the  monument  and 
statue  of  the  founder  should  be  supported  and  kept  in 
repair  from  die  rents  of  the  charity.  It  was  also  enacted, 
that  if  any  of  the  provisions  'Or  regulations  of  the  act 
should  at  any  time  prove  inconvenieiit  or  impracticable, 
or  if  any  doubts,  disputes,  or  difficulties,  should  arise, 
touching  the  application  of  the  rents  and  profits  of  the 
charity  estates,  or  the  construction  of  any  of  the  rules, 
orders,  and  directions,  contained  in  the  schedule,  or  af- 
terwards made  by  the  trustees,  it  should  be  lawful  for  the 
trustees,  or  any  eight  or  more  of  them,  to  prefer  a  peti- 

L  1  4  tion 
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1818.       tion  to  the  Lord  Chancellor,  or  the  Lord  Keeper,  or  the 

-       '    ^      Lords  Commissioners  of  the  Great  Seal,  who  were  there- 
Jn  re  Matterty 

Ac.  of  the     by  anthorised  and  directed  to  cause  the  same  to  be 

of  Cfaanteiy  should  think  fit  to  make  therein,  or  upon 
the  hearii^  thereof,  should  be  final  and  conclusive ;  and 
the  costs  and  expenses  to  be  incurred  by  every  such  pe- 
tition should  be  paid  out  of  the  reats  and  profits  of  the 
charity  estate. 

The  third  article  of  the  schedule  directed,  that,  at  the 
school,  all  the  children  who  should  resort  thereto  for 
education  should  be  instructed  in  grammar,  reading 
writmg^  and  other  useful  learning,  and  good  manners,  in 
such  manner  as  the  warden  and  fellows  ofNeuo  CoUegCf 
Oxfbrdj  the  visitors  of  the  grammar  school,  and  the  trus« 
tees  for  the  time  being  of  the  charity,  assembled  at  a 
general  meeting,  or  the  major  part  of  them,  should  di* 
rect.  The  fifth  article  required  the  master  and  usher  to 
be  fellows  of  New  CoU^e,  or  clergymen  of  the  Church 
of  England^  appointed  by  the  warden  and  fell6ws  of 
New  College.  The  ninth  article  directed  the  warden  and 
fellows  ofNeao  College^  on  the  first  Thursday  in  every 
Majf^  to  send  two  sufficient  visitors  to  the  grammar 
school,  who  should  publicly  examine  the  boys  in  their 
learning,^  and,  as  vbitors,  examine  into  the  conduct  of 
the  master  and  usher,  and  also  into  all  faults  and  ne- 
glects respecting  the  schopl,  and  make  a  report  thereof 
to  the  warden  and  fellows.  The  fourteenth  xuticle  di- 
rected the  residue,  if  any,  of  the  annual  sum  of  800/^  ap- 
plicable under  the  eleventh  article  (a),  to  be  distributed 
amongst  such  poor  maid-servants,  not  being  of  bad  re- 
putation, then  resident  in  Bedford^  as  should  have  been 
in  service  there  five  years,  and  should  have  been  married 

(a)  wfjilrip«479. 

within 
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williin  one  year  before  such  distribution.     The  thirty-        1818. 

first  article,  directing  the  erection  of  alms-houses,  for  the     ^  ""-  "  ^ 

^  , ,  ,  IV  In  re  Masters, 

reception  of  ten  poor  old  men  and  ten  poor  old  women,      j^c.  of  the 

housekeepers  of  Bedford^  with  certain  allowances,  re-      Bbdpord 

quired  the  persons  inhabiting  the  alms-houses,  if  able,  to 

go  every  Sunday  to  some  place  of  public  worship,  in  Bed' 

fardy  on  pain  ofJiability  of  removal,  for  neglect  of  at* 

tendance,  or  other  misbehaviour. 


The  Solicitor   General^    Mr.    PhiUimore^   and  Mr,       Aug.  7. 
Shadwellf  against  the  petition. 

To  entitle  themselves  to  the  relief  sought,  the  petition- 
ers mu^  show,  that,  at  the  date  of  the  foundation  of  this 
charily,  Jews  might  have  claimed  the  benefit  of  it.  That 
proposition  is  confronted  by  the  most  decisive  authorities. 
In  the  reign  o{  Edward  the  Sixth,  for  many  centuries 
preceding,  and  for  more  than  a  century  following,  Jews 
were  aliens  in  the  strictest  sense  of  the  term ;  though 
bom  in  this  country,  yet  professing  Judaism,  the  law  dis- 
tinguished them  as  alien  enemies.  Such  is  the  doctrine 
of  Calvin*s  case ;  and  though  the  terms  in  which  it  is  ex- 
pressed may  not  sound  decorous  to  modern  ears,  the 
Court  will  recollect  that  that  case  was  argued  before  the 
twelve  judges,  assisted  by  the  Lord  Chancellor ;  and  Sir 
Edward  Coke  remarks  the  singular  unanimity  of  the  de- 
cision, {a)  The  principle  thus  establised  by  the  highest 
legal  authority  is  this :  "  All  infidels  are  in  lavr  perpeiui 
inimici,  perpetual  enemies,  (for  the  law  presumes  not  that 
they  will  be  converted,  that  being  potentia  remotOy  a  re- 
mote possibOity,)  for  between  them,  as  with  the  devils, 
whose  subjects  they  be,  and  the  Christian,  there  is  per- 
petual hostility,  and  can  be  no  peace  —  2  Cor.  vi.  15. 

(9)  7  Co.  88.,  but  the  passage  dted  is  merely  a  dictum  oiCoke, 

Qua^ 
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In  re  Masters, 
&c.  of  the 
Bedfoap 
Charitt. 


Quas  autem  conventio  Christi  ad  Belial,  aut  quas  pars 
fideli  cum  infideli :  and  the  kw  saith,  —  Judaeo  Christi- 
aiium  nullum  serviat  mancipium,  nefas  enim  est  quern 
Christus  redemit  blasphemum  Christi  in  servitutis  vin- 
culo detinere  —  Register,  282.  (a)  Infideles  sunt  Christi 
et  Christianorum  inimici.  And  herewith  agreeth  the 
book  in  12  Hen.  8.  fpl.  4.  (A),  where  it  is  holden  that 
a  pagan  cannot  have  or  maintain  any  action  at  all.'*  (c) 

In 


(a)  A  writ  of  protection 
granted  to  the  prior  and 
brethren  of  the  hospital  of 
St.  John  at  Jerusalem^  in 
which  the  hospital  is  de- 
scribed as  founded  for  the 
defence  of  the  church  against 
the  enemies  of  ChrUt  and  of 
Christians. 

«  (J)  A    dictum    of    Brook 
Justice. 

[c)  TCo.n.  See  4flnst. 
155.  Mickelborne  v.  Michel- 
home.  **  Upon  a  motion  made 
for  consultation  upon  prohi- 
bition awarded :  It  was  said 
by  the  Lord  Coke,  that  no 
subject  of  the  king  may  trade 
with  any  realm  of  Infidels, 
without  licence  of  the  king, 
and  the  reason  of  that  is, 
that  he  may  relinquish  the 
Catholic  faith  and  adhere  to 
infidelism ;  and  he  said  that 
he  hath  seen  a  licence  made 
in  the  time  of  Ed,  3.,  where 
the  king  recited  that  he, 
having  special  trust  and  con- 
fidence that  bis  subject  will 
not  decline  from  his  faith  and 


religion,    licensed    him    {ui 
supra) ;  and  this  did  rise  upon 
the  recital  of  a  licence  made 
to  a  merchant  to  trade  into 
the  East  Indies.'*    ^Br^^n- 
lorv  and  Goldesh.  296.    Some 
important    remarks    on   the 
authority    of     these     dicta 
may  be  found  in  PoUexfen^z 
arguments  in   The   ea$e    of 
Monopolies^  East  India  Com- 
pany  v.  Sandys.    10  Houjeirs 
State  Trials,  4.40,  441.    For 
farther  comments  vide  post, 
p.  5 1 2.  et  seq.  In  Ramkissenseat 
v.BarkeTt  <*  The  exception  of 
the  plaintiff  being  a  Pagan 
was  taken,  but  on  argument, 
over-ruled."     1  Atk.  19.,  and 
see  a  pamphlet,  imputed  to 
P.  Carteret  Wehhcy  Esq.,  en- 
titled, **  The  question,  whe- 
ther  a  Jew,  born  within  the 
British  dominions,  was,  before 
the  making  the  late  act  of 
parliament,  a  person  capable 
by  law,  to  purchase  and  hold 
lands  to  htm  and  his  heirs, 
fairly  stated  and  considered," 
London,   1753,  p.  35.      "  A 
Jew 
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la  bis  Commentary  <hi  LiUkton^  Lord  Coke  states  this        1818. 
case :  "  A  Jew  bom  ia  England^  taketb  to  wife  a  Jewess  /,jy«M"te«. 


bom 


&c.  of  the 

BSOFORO 


Jew  brought  an  action,  and 
tbe  defendant  pleaded  that 
the  plaintiff  is  a  Jew,  and 
that  all  Jews  are  perpetual 
enemies  regis  and  religionis. 
Judgment  si  actio.  Curia^  a 
Jew  may  recover  as  well  as 
a  villein,  and  the  plea  is  but 
in  disability  so  long  as  the 
king  shall  prohibit  them  to 
trade ;  and  judgment  was 
given  for  the  Plaintiff."  Mich. 
36  Car.51  An  B.  Regis.  I  Lilly 
Praei.  Register  8.  The  ques- 
tioHyAc.  p.  41.,  So  Wells  V. 
WiUimms,  I  Lord  Raym.  26Q. 
De  Costa  v.  De  Paz^  ante^ 
p.487.  n.,  ViUareal  v.  Mellish^ 
post.  p.  533.,  and  many  other 
cases,  particularly  Lindo  v. 
Beiisarioy  1  Haggard'^  Re- 
ports, 216.,  and  Appendix, 
D^AguiUr  y.  UAguilaty  Id. 
184*  n«  Goldsmid  v.  Bromer, 
Id.3U.  In  The  Nabob  of 
Arcot  V.  the  East  India 
Company^  SBro.  C.  C.  292., 
I  Ves.  Jun.  871.,  12  Ves. 
Jun.  56*9  the  suit  was  %m* 
tained  by  an  alien  infidel. 

In  Osbome'%  case,  Pasch. 
51  Geo»  2«,  ^'Information  was 
prayed  for  publishing  an  ac- 
count of  a  murder,  committed 
by  several  Jews,  lately  ar- 
rived from  Portugal.  Chief 
Justice    objected    that    the 


generality  of  the  reflection 
made  it  difficult  to  say  who 
are  the  persons  meant  by  the 
paper  ;  Fazakerly  answered* 
that  by  proper  averments  in 
the  information  the  persons 
reflected  on  might  be  easily 
discovered,  as  in  Franklin^B 
case,  though  the  word  minis- 
ters only  was  used  in  the  libel, 
yet  by  suitable  averments  in 
the  information,  and  proof 
made  of  them  to  the  jury, 
they  found  those  ministers  of 
state  to  his  present  Majesty, 
and  the  Defendant  guilty. 

Trin.6Geo.2. 
The  paper  on  which  the 
information  was  prayed,  con- 
tained an  account  of  a  mur- 
der committed  on  a  Jewish 
woman  and  her  child,  by 
certain  Jews,  lately  arrived 
from  Portugal^  and  living 
near  Broad  Street^  because 
the  child  was  begotten  by  a 
Christian,  and  the  affidavits 
set  forth  that  several  persons 
mentioned  therein,  who  were 
recently  arrived  from  Por^ 
tugal^wid  lived  in  Broad  Street ^ 
were  attacked  bymultitudesin 
several  parts  of  the  city,  bar- 
barously treated  and  threaten- 
ed with  death,  in  case  they  were 
found  abroad  any  more. 

Strange 


Information 
for  a  misde- 
meanor in  the 
publication  of 
a  paper,  ac- 
cusing certain 
Jews  of  mur- 
der. 
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1818.  bom  also  in  England;  the  husband  is  converted  to  the 
^-  ^  ■  ^  Christian fidth,  purchaseth lands, and enfeo£Peth  another, 
*&c.  of  the  and  dieth ;  the  wife  brought  a  writ  of  dower,  and  was 
barred  of  her  dower;  and  the  reason  yielded  in  the  re- 
cord is  this :  Quia  vero  contra  justitiam  est  quod  ipsa 
ddtem  petat  vel  habeat  de  tenemento  quod  fuit  viri  sui^ 
ex  quo  in  conversione  sua  nolit  cum  eo  adhaerere,  et  cum 
eo  convertL*'  (a) 

In  the  earlier  periods  of  English  history  the  kings  of 
England  exercised  a  peculiar  jurisdiction  over  the  Jews : 


Strange  showed  cause 
against  the  information,  and 
that  it  could  not  be  granted 
as  for  a  libel,  because  it  not 
appearing  who  the  persons 
reflected  upon  are,  no  judg- 
ment can  be  given  for  the 
king;  as  in  King  v.  Orme 
Trin.  II  W.S.  (i)  where  an 
indictment  was  exhibited  for 
a  libel,  called  The  Ladies'  In- 
vention, and  alleged  to  be 
to  the  scandal  of  several  la- 
dies unknown;  and  after 
verdict  pro  Rege^  judgment 
was  arrested,  because  it  did 
not  appear  who  the  persons, 
reflected  on  were. 

Sedper  Cur.  Admitting  an 
information  for  a  libel  may  be 
improper,  yet  the  publica- 
tion of  this  paper  is  de- 
servedly   punish^le    in    an- 


information  for  a  misde^ 
meanour,  and  that  of  the 
highest  kind;  such  sort  of 
advertisements  necessarily 
tending  to  raise  tumults  and 
disorders  among  the  people, 
and  inflame  them  with  an 
universid  spirit  of  barbarity 
against  a  whole  body  of  men, 
as  if  guilty  of  crimes  scarce 
practicable,  and  totally  in« 
credible."  MSS.  and  see 
Anfm.2BamASS.  The Kuig 
V.  Osborne,  QBam.  166. 

(a)  Co.  Litt.  31  b.  See 
Jenk,  3  marg.  7W;y,  AngUa 
Judaica^  p.  230.  Mottoy  de 
Jure  Maritimoy  lib.  3.  c.  6. 
s.ll.;  but  "a  Jew's  wife 
might  have  dower  or  thirds 
out  of  her  husband's  credits 
and  chattels."  —  Madox^ 
Exchequer,  c.  7.  p.  168. 


(&)  1  Lord  Raynu  4$6. 


they 
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they  were  in  the  absolute  disposition  of  the  crown  (a) ;  and 
whatever  sums  the  necessities  of  the  monarch  required 
were  raised  by  seizing  their  lands,  though  the  lands  of 

aliens 


1818. 


In  re  Masters. 
&c.  ofthe 
Bedford 
Chaaity. 


(a)  Sciendum  quod  omnes 
Judsi  ubicuaque  in  regno 
Bunty  sub  tutela  et  defensione 
Begis  ligea  debent  esse,  nee 
quilibet  eorum  alicui  diviti  se 
potest  subdere  sine  Regis  li- 
centia.  Judsi  enim  et  omnia 
sua  Regis  sunt.  Quod  si 
quispiam  detinuerit  eos,  vel 
pecuniam  eorum,  perquirat 
Rex  si  Yult  tanquam  suum 
proprium." — Leges  Edwardit 
c.  29.  WUkins' Leges  A.S. 
SeldenOp.y.ilp.i5S2.  The 
authenticity  of  this  law  has 
been  questioned  by  Prynne^ 
Demurrer;  and  his  doubts  are 
supported  by  the  author  of 
the  able  and  learned  tract  al- 
ready cited,  The  question,  &c. 

In  Madox^B  account  ofthe 
<*  Exchequer  of  the  Jews," 
(History  of  the  Exchequer, 
c.  7.)  may  be  found  some 
curious  particulars  of  the  Ju- 
daical  revenue  of  the  Norman 
kings,  and  the  exactions  prac- 
tised on  the  Jews,  for  the 
benefit  of  the  royal  treasury. 
So  entirely  were  the  Jews  the 
property  ofthe  monarch,  that 
Henry  the  Third  actually  as- 
signed and  delivered  to  his 
brother,  Richard  Earl  of 
CamtoaU,  all  the   Jews   of 


England^  as  a  security  for 
the  repayment  of  a  debt  — 
89  Hen»  S.  Rex  omnibus, 
&c.  Noveritis  nos  mutuo  ac- 
cipisse  a  dilecto  fratre  et  fide- 
li  nostro  R*  comiti  Comubue^ 
quinque  millia  marcarum 
sterlingorum  novorum  et  in- 
tegrorum,  ad  quorum  solu- 
tionem  assignavimus  et  tra- 
didimus  el  omnes  Judnos 
noBtros  Anglia,  &c,  Madox^ 
Exchequer^  c.  vii.  p.  156. 
1  Rymer^  Fcedera^  S15. 

The  parliamentary  edition 
of  Rymer  contains  a  writ  is- 
sued in  the  ensuing  year,  De 
scrutando  areas  Judseorum 
pro  Ricardo  comite  Comubia, 
1  Rym.  387.  A  writ  of  the 
46th  oi  Henry  the  Third 
bears  the  following  title;  De 
scrutando  omnes  areas  Judie- 
orum,  ac  de  capiendo  omnia 
sua  bona  in  manus  regis  per 
totum  regnum.  1  /2ym.  407* 

The  nature  of  the  tolera- 
tion extended  to  the  Jewish 
worship  appears  in  the  fol- 
lowing record  of  the  87th 
year  of  Henry  the  Third,  — 
^<  Rex  providit,  quod  universi 
Jud«i  in  sinagogis  suis  cele- 
brent  submissa  voce,  secun- 
dum ritum  eorum,  ita  quod 
Christiani 
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1818.  ,    aliens  could  not  be  seized  withotit  inquest  of  office 

•^""w"*       found  —  Molloy  de  Jure  Maritimoj  1.  Tlii.  c.  6.     In  the 
In  re  Mastcn,  ,       ^.  •  .      ,      t  . 

&c.  of  the     reign  of  Edward  the  First,   they    quitted   this  coun- 

Chawtv,     ^^y^  whether  in  consequence  of  the  Statute  de  Juda-- 
ismo  is  uncertain  (a),  and  returned  not  till  the  Com- 
monwealth. 


Christiani  hoc  non  audiant." 
MadoXf  Exchequer^  169* 
1  Rym.  293.  But  one  of  the 
most  curious  facts  concern- 
ing their  religious  privileges, 
is  the  existence  of  a  bishop 
or  presbyter  of  the  Jews  who 
appears  to  have  been,  at 
some  times,  appointed  by  the 
crown,  at  others,  elected  by 
the  Jews,  subject  to  the  royal 
approbation.  The  principal 
records  on  this  matter  may 
be  found  in  1  %m.  95.  362. 
591.  Madoxt  Exchequer ^ 
c.  7-  P"  Vll*  Tovey^  Anglia 
Judaica^  53.  et  seq.  Selden^ 
Op.  iii.  p.  1583,  1584. 

(a)  The  statute  de  Juda- 
ismOf  or,  according  to  its  ori- 
ginal title,  de  la  Jeuerie, 
Statutes  of  the  Realm,  i. 
221.  passed  in  the  third 
year  of  Edward  the  First, 
Prynne^  Demurrer.  Tovey^ 
204.  232.,  concludes  with 
a  declaration,  that  the  per- 
mission to  the  Jews,  to  take 
lands  on  lease,  should  not 
continue  more  than  fifteen 
years  from  that  time ;  and  at 


the  expiration  of  that  period 
in  the  eighteenth  year  of 
Edward  tlie  First,  the  Jews 
of  England  were  banished. 
The  principal  records  con- 
nected with  that  event  seem 
to  have  perished;  but  writs 
0^  safe  conduct  remain, 
issued  in  that  year,  entitled, 
Salvus  conductus  pro  om- 
nibus Judeis  regnum  .eze- 
untibus  Rege  jubente;  and 
reciting,  cum  certum  termi- 
num  omnibus  et  singulis  Ju- 
dsis  regni  nostri  praefixerimus 
idem  regnum  exeundi,  &c. 
1  Rym.  736*  Towy,  240.  et 
seq.  In  page  244.  of  a  copy 
of  Tavey^B  Anglia  Judaica,  in 
the  possession  of  the  editor, 
is  the  following  manuscript 
note :  —  «*  Anno  1806,  3  Ed. 
Secundii"  (the  date  must  be 
incorrect,  Edward  the  Second 
having  ascended  the  throne 
in  1307,)  '<  circiter  festum 
Sancti  Johannis  Baptisti^  sex 
Judcei  venerunt  LondonuB, 
eo  quod  voluerunt  impetrari 
licentiam  a  Rege  in  AngUa 
commorandi ;  unus  oorum 
fuit 
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monwealth.  (a)  Throughout  that  long  intenral  no  Jew 
could  be  an  object  of  this  charity ;  nor  can  it  be  supposed 
that  Edward  the  Sixth,  a  most  religious  monarch,  de- 
signed to  found  an  establishment  for  the  support  of  infi- 
dels, by  letters  patent,  in  which  he  describes  himself  as 
Ecclesise  Anglicanse  supremum  caput.  Christianity  is  a 
part  of  the  law  o{  England  (6);  to  permit  Jews  to  enjoy 
the  benefit  of  the  charity,  would  be  indirectly  to  encou- 
rage a  mode  of  faith,  in  support  of  which,  according  to 
the  express  decision  of  Lord  Hardwicke^  this  Coart  will 
not  interfere,  {c)  The  letters  patent  specify  as  objects 
of  the  endowment,  the  instruction  of  youth  in  gramma- 
tica  literatura  et  bonis  moribus ;  and  though  in  a  know- 
ledge of  the  learned  languages  Jews  and  Christians  may 
agree,  they  differ  widely  in  their  interpretation  of  boni 


1818. 


Tn  re  Masters, 
&c.  of  the 
Bedford 

CHARItr. 


fuit  Physicus.  Annates  Civit. 
London.  Bib.  Cotton.  Otho. 
B.  iii.  The  statute,  1  Ed.  3. 
St.  2.  c.  3.,  Le  roi  veut,  que 
les  dettes  des  Jues  soient  per- 
donnez,  Stat,  of  the  Realm,  i. 
255.,  may  probably  be  under- 
stood of  the  debts  subsisting 
at  the  period  of  the  banish- 
ment of  the  Jews,  and  which, 
on  that  event,  became  pay- 
able to  the  crown,  Ryley^ 
Plac.  Pari.  129.  173.,  and 
seems  not  to  authorize  an  in- 
ference of  the  residence  of 
Jews  in  England  when  the 
statute  was  passed. 

(a)  During  the  protector- 
ate, an  address  was  presented 
on  behalf  of  the  Jews,  solicit- 
ing the  free  exercise  of  their 
religion;  a  measure  which 


Prynne  opposed  in  his  la- 
borious tract :  "  A  short  De- 
murrer to  the  Jews*  long  dis- 
continued barred  Remitter 
into  England.**  Of  the  pro- 
ceedings on  this  application, 
an  amusing  account  is  col- 
lected by  Dr.  Tovey^  wRo 
concludes  that  the  Jews  failed 
to  obtain  a  legal  establish- 
ment under  CromweU,  and 
that  their  return  occurred  in 
the  reign  of  Charles  2.  An- 
glia  Judaica,  259.  et  seq. 
an  opinion  supported  by  the 
author  of  The  Question,  &c. 
p.  36,  37.  See  also  1  Hag-^ 
gard*8  Reports,  App.nos.  1,2. 

(4)  Afite,  p.490.  n. 

(c)  De  Costa  v.  De  Paz, 
ante,  p.487.  n. 

mores : 
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In  re  Masters, 
&c.  ofthe 
Bedford 
Chabitt* 


mores :  the  good  morals  contemplated  by  the  founder 
were  such  as  conform  to  Christian  rules,  and  originate 
in  Christian  faith.  There  is  no  law  tolerating  an  infidel 
religion,  nor  has  any  statute  pa^ssed  since  the  return  of  the 
Jews,  and  now  in  force  (a),  exempted  them  from  the  dis- 
abilities to  which  at  the  common  law  they  are  subject 
In  the  debate  on  the  bill  introduced  in  a  late  reign,  for 
the  naturalization  of  the  Jews  (&),  a  question  arose  whe- 
ther Jews  bom  in  England  can  hold  real  property  as  na- 
tural-born subjects  ?  Mr.  Fazakerly  strongly  maintained 
the  negative  (c) ;  the  opposite  opinions  of  Pigot  and 
others  proceed  on  reasoning  obviously  inconclusive,  that 
they  know  no  statute  depriving  Jews  of  a  right  to  hold ; 
it  was  sufficient  to  know  that  there  is  no  statute  repealing 
the  disqualifications  of  the  common  law.  [d)    So  wide  is 

the 


(a)  1   Ann.  at.   1.    c.  SO. 
1  BL  Comm.  449<  13  Geo.  2. 

,c.  7.  8.  3.y  and  see  6  &  7 
W.  3.  c.  6.  ap.  Gibson  Cod. 
433. 10  Geo.  1.  c.  4. 26  Geo.2. 
c  33.  8. 18.  "  The  Plaintiff 
had  leave  given  by  the  Court 
to  alt^r  the  venue  from  Lon- 
don to  Middlesex^  because  all 
the  sittings  in  London  were 
on  a  Saturday^  and  his  wit- 
ness was  a  Jew,  and  would 
not  appear  that  day."  Barker 
y.  fVarr^f  2  Mod.  270. 

(b)  26  Geo.  2.   c.  26. .  re- 
pealed by  27  Geo.  2.    c.  1. 

.  An  account  of  the  debates  on 
the  latter  bill  may  be  found 
in  Lord  Orford's  Memoires,  i. 
310.  et  $eq. 

(c)  New     Parliamentary 
History,  xiv.  1406. 


(d)  Mr.  Webbers  tract  con- 
tains the  concurrent  opinions 
of  Sir  Robt.Raymondi  Serjeant 
Cheshire,  Mr.  Pigaty  Serjeant 
Whitaker,  Mr.  Keitlebi/,  Mr. 
Lutwichi  Mr.  Reeve^  Mr. 
Talboty  and  Sir  Clement 
Weargi  that  Jews,  natives  of 
England,  have  the  same  ca- 
pacity of  purchasing  and  hold- 
ing lands  as  other  subjects ; 
a  conclusion  supported  by 
fVebbe,  with  much  learning 
and  ingenuity. 

Mich.  21  Geo.  ^. 
**  A  question  having  been 
started,  on  occasion  of  the 
late  act  of  parliament  con- 
cerning the  naturalization  of 
the  Jews,  which  act  was  re- 
pealed this  session,  whether 
Jews 
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the  distinction  between  Jews  and  other  natives  ofEng"        1818. 
land,  that,  on  the  trial  of  a  Jew,  the  jury  is  chosen  de  me^  j^  ^  Hiastert 
dietatCj  half  Christians  and  half  Jews*  {a) 


It  is  in  evidence  that  no  Jew  has  ever  been  a  trustee 
of  this  charity;  the  first  statute,  ^  George  S^  required 
as  a  qualification  in  the  trustees,  that  those  who  were 
not  members  of  the  corporation  should  be -church- 
wardens ;  a  provision  which  necessarily  excluded  Jews, 
whose  exclusion  from  corporations  was,  as  appeals  in 


ftc.  of  thft 

BuroRO 

Cbautt. 


Jews  are  entitled  to  purchase 

and  hold  lands  in  England^ 

Wges,in  what  Lord    Temjdey  after  the  re- 

!^Te*t2^   peal  ofthe  act,  moved  in  the 

piaionstotbe  House  of  Lords,  that  some 

K*  ^       method  might  be  taken  to  as- 

ads.  .     ^,r  ,.  , 

certain  this  question ;    and 

that  for  this'  purpose  the 
judges  might  be  desired  to 
attend  and  give  their  opinions 
upon  it ;  which  was  opposed, 
and  the  motion  rejected,  for 
many  reasons,  but  particu- 
larly because  the  judges  are 
not  obliged  to  give  their 
opinions  to  the  house  upon 
such  extra-judicial  questions, 
where  no  bill  is  depending ; 
and  the  Duke  o^Argyle  men- 
tioned a  case  in  Queen  Anne'% 
time,  where  such  a  question 
being  put  ttf  the  judges, 
Lord  Chief  Justice  Ho//,  in 
the  name  of  himself  and  the 
rest,  insisted  that  they  were 
not  obliged  to  give  their 
opinicms  on  any  euch  ques- 
Vol.  IL  M 


tions,  and  his  objections 
were  allowefd  by  the  house." 
Mr.  Coxe'%  MSS.  E.  E. 

(a  ]  The  authorities  for  this 
practice  refer  to  times  be- 
fore the  banishment  of  the 
Jews,  1  Ryni.  151.  Dj^er^ 
144.  a.  n.  MadoXf  Exchequer ^ 
c.  ?.  p*  166*  et  seq.  Sdden 
de  S2fttedru$  Vet.  Hebr»y  Op. 
v.i.  p.  1469.  Id.  "Of  the 
Jews  sometime  living  in  Eng» 
land."  Op.  V.  in.  pi  1460. 
Barringtan  on  the  Siatutest 
225.  Concerning  the  judges 
appointed  to  '*  exercise  juris- 
diction in  the  afiairs  of  the 
Judaism,**  see  Madox,  Ex- 
chequer f  c.  7.  p- 159.  et  seq. 
4  Inst.  ^4.  Toveyy  Anglia 
Judaica,Xi.4iS.etseq.  Selden^ 
Op.  V.  iii.  p.  1459  — 1462. ; 
and  for  the  assembly  called 
the  Jewish  parliament,  Prynn^, 
Demurrer^  part  2.  p.  28.  et 
seq.  Twey^  Anglia  Judaica^ 
p.  110.  etseq. 
m  Blackstofie^ 
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1818»       Blackitane  {a)^  one  of  the  obje<:ts  of  the  corporation  act» 

/  f7]£iftai.  ^^^^^*  ^'  ***^*  ^  ^*  '^^  requisites  of  seisin  pf  a  free» 
&C.  of  Ac  hold  estate,  and  notice  in  the  parish  church,  obviously 
C^iir  '^^  ^  Christians.  In  the  objects  of  the  charity,  the 
requisition  of  the  Christian  and  surname  of  the  candi- 
dates ;  of  attendance  at  public  worship  on  Sundajf ;  of 
certificates  of  good  conduct  by  the  minister  of  the  parish ; 
and  the  provision  for  an  exhibition  to  scholars  going  to 
the  uniiversity,  are  all  inapplicable  to  Jews,  A  Jew  could 
not  perform  the  duties  of  an  apprentice  to  a  Christian,  the 
days  appointed  for  work  and  rest  being  difiPerent  in  the 
two  religions.  The  care  of  the  monument  and  statue 
of  Sir  IV.  Harper,  is  inconsistent  with  the  Jewish  faith. 
The  schoolmaster  must  be  in  orders:  would  it  be 
reasonable  to  require  a  clergyman  to  superintend  the 
education  of  persons  in  a  fidth  opposite  to  Christianily  ? 
The  general  expression,  good  morals,  is  defined  by  the 
subsequent  r^[ulation,  direcdng  removal  for  non-at- 
tendance at  churchy  as  a  species  of  mi&behaviour. 
Could  the  master  honestly  release  firom  the  obligation 
of  momiag  and  evening  prayers,  a  large  proportion  of 
the  sdiolars;  and  if  Jews  are  admissible^  a  majori^ 
iaight  be  Jews. 

Sir  Samud  JEtomiUy  in  reply* 

The  result  of  the  inquiries  suggested  by  the  Court  is, 
that  persons  pro&ssiug  the  Jewish  religion  have^  in 
almost  every  mode,  enjoyed  the  benefit  of  this  institu- 
ticm ;  have  been  educated  there,  placed  apprentices,  and 
lecdved-  the  reward  of  good  conduct ;  and  that  which 
the  counsel  on  the  other  side  suppose  impossible  has 
happened;  a  clergyman  of  the  church  of  Etigland  has 
certified  the  moral  merit  of  a  Jew,  thinking  it  prac- 

(a)  4  SI.  Cmm,  SS. 

ticable 
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ticab)^  fqr  a  man  to  b^  goo4  witl|o?)t;  being  a  Chrifftiaiv 

No  Jew  has  held  the  ofiBce  of  truste^^  bec^U9f3)  po  Jw  j'"^^^ 

has  resided  m  the  town,  who  was  not  an  object  of  the     &c.  oftb^ 

pharity* 


The  manner  ip  which  th^s  c^se  has  be^  KfgH^^ 
renders  it  pf  extreme  impor^c^;  lusd  if  ^e  ^optiri);^ 
advanced  at  the  bar  receive  the  saDP^pn  of  thf^  Qowptf 
this  will  be  ft  new  epoeh  in  the  jiMrispriidence  pf  th^ 
counts  «o  &r  as  poncems  reli^ous  opinions*  The 
SoUeitor-General  snpposes,  tha^  this  Court  will  not 
give  eQect  to  a  charity  fi>r  the  benefit;  of  Jews*  The  d^ 
cision  of  Lord  Harivpkke  in  Ih  Cqsta  y,  De  Pits;  {a\ 
proceeds  expressly  oxx  the  design  pf  the  institntipn  in 
that  case  for  the  propagation  of  the  Jewish  religion. 
What  would  b^  the  wnditipn  of  JewS)  if  neither  Jew 
nor  Christian  conld  e§^blisb  %  chftri]^  for  thi^  relief? 
It  is  sn^icient  thft(  there  is  npt  ^yen  f^  dictum  in  support 
of  that  doctrine. 

It  ha5  been  sf^d,  that  by  the  law  of  thb  country  Jews 
are  aliens,  and  disqualified  to  hold  re^l  {property. 
Whatever  might  have  been  tb§  Ppinion  pf  Mr?  Fmi^ 
kerh/j  who  was  alone  in  it,  on  that  point,  th^  nniv^rsal 
opinion  at  present  is,  that  Jews  born  in  thi?  country 
are  as  much  entitled  to  hold  and  enjoy  lands,  as  other 
natives,  {b)  No  one  ever  pbjeoted  tp  a  (i^le  b^oanse  the 
estate  had  belonged  to  a  Jew.  It  is  matter  of  fact  that 
no  such  notion  is  entertained  b^  the  present  Chief  Justice 
of  the  Swing's  Bench,  who  purchased  froni  a  Jew  thq 
hoiwa  in  which  he  now  resides.  On  any  other  soj^si? 
tion,  the  statute  IS Geo.^.  c.7.,  which  expressly  enacts 
that  Jews  residing  seven  years  in  a  British  colony,  and 

(«)  Ante,  p.  487.  (A)  Vide  ante,  p.  508.  n.  (d.) 

M  m  2  taking 
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1818.       taking  the  oaths  prescribed,  shair  be  deemed  natural- 
\^  ~       born  subjects,  would  be  nugatory, 
ftc.  ofthe 

Chawty.  ^^  ^  painful  to  comment  on  the  doctrine  cited  from 

^  Lord  Cok^s  report  of  Calvin's  case ;  a  doctrine  dis- 
graceful to  the  memory  of  a  great  man,  whose  latter 
years  redeemed  in  some  measure  his  failings  as  an  officer 
of  the  crown.  That  passage  has  never  been  cited  with- 
out reprobation.  In  Tke  East  India  Company  v.  Sandys^ 
Sir  George  Treby  condemned  it  in  the  strongest  terms. 
"  I  must  take  leave  to  say  that  this  notion  of  Chris- 
tians not  to  have  commerce  with  infidels  is  a  conceit 
absurd,  monkish,  fantastical,  and  fuiatical.  It  is  akin 
to  dominium  fundaiur  in  gratia"  {a) 

It  is  corrected  by  Sir  Edward  Littleton  as  a  known  er- 
ror; and  in  Omichund  v.  Barker  (J),  Chief  Justice  Willes 
rejected  it  with  indignation.  "  This  notion,  though 
advanced  by  so  great  a  man,  is,  I  think,  contrary  not 
only  to  the  Scripture,  but  to  common  sense  and  com- 
mon humanity;  and  I  think  that  even  the  devils  them- 
selves, whose  subjects  he  says  the  heathens  are,  cannot 
have  worse  principles ;  and  besides  the  irreligion  of  it, 
it  is  a  most  impolitic  notion,  and  would  at  once  destroy 
all  that  trade  and  commerce  from  which  this  nation 

(a)  10  HoweWi  State  Trials,  that  does  not  oblige  us  to  be 

392.  Fuftf  untoy  p.  502.  n.  enemies  to  their  persons;  they 

iff)  **  Turks  and  Infidels  are  are  the  creatures  of  God,  and  of 

not  perpetui  tnimici,  nor  is  there  the  same  kind  as  we  are,  and  it 

a    particular    enmity    between  would  be  a  sin  in  us  to  hurt  their 

them  and  us ;  but  this  is  a  com-  persons.     Per  LiiUeton,  (after- 

znon  error  founded  on  a  ground-  wards    Lord  Keeper   to    King 

less  opinion  of  Justice  ^roo^0(l);  C/^ar/^^  I.)  in  his  reading  on  the 

for  though  there  be  a  difference  27  jS.  3.  17.  MS."      i  Salk,  46. 

between  our  religion  and  theirs,  l  Atk,  21.  Wilies,  558. 

(1)  Ante,  p. 

reaps 
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reaps  such  great  benefits.     We  ought  to  be  thankful  to        1818. 
Providence  for  giving  us  the  light  of  Christianity,  which   r      Mstm. 
he  has  denied  to  such  great  numbers  of  his  creatures  of     &c.  of  the 
the  same  species  as  ourselves.     We  are  commanded  by      chawtt. 
our  Saviour  to  good  unto  all  men,  and  not  only  unto 
those  who  are  of  the  household  of  faith.     And  St.  Peter 
saith.  Acts,  x.  34,  35,  that     ^  God  is  no  respecter  of 
persons,  but  in  every  nation  he  that  feareth  him  and 
worketh  righteousness,  is  accepted  with  him.'     It  is  a 
little,,  mean,  narrow  notion  to  suppose  that  no  one  but  a 
Christian  can  be  an  honest  man.     God  has  implanted 
by  nature,  on  the  minds  of  all  men,  true  notions  of  vir«- 
tue  and  vice,  of  justice  and  injustice,  though  heathens 
perhaps  more  frequently  act  contrary  to  those  notions 
than  Christians,  because  they  have  not  such  strong  mo^ 
tives  to  enforce  them.     But  (as  St.  Peter  says)  there  ar% 
in  every  nation,  men  that  fear  God  and  work  righteous- 
ness ;  such  men  are  certainly^icfe  dignif  and  very  proper 
to  be  admitted  as  witnesses.     I  will  not  repeat  what  was 
said  by  Sir  George  Treby  in  the  case  of  monopolies  in 
the  State  Trials,  vol.  vii.  p.  502,  of  this  notion  of  Lord 
Cok^Sj  and  which  was  cited  by  one  of  the  counsel,  but 
I  think  that  it  very  well  deserves  every  epithet  that  he 
has  bestowed  on  it.     I  have  dwelt  the  longer  upon  this 
saying  of  bis,  because  I  think  it  is  the  only  authority 
that  can  be  met  with  to  support  this  general  assertion, 
that  an  infidel  cannot  be  a  witness.     For  though  it  may 
be  founded  upon  some  general  sayings  in  Bractart,  Fleta^ 
and  Britton,  and  other  old  books,  those  L  think  of  very 
little  weight,  and  therefore  shall  not  repeat  them.  First, 
because  they  are  only  general  dicta  i  and  in  the  next 
place,  because  these  great  authors  lived  in  the  very 
bigoted  popish  times,  when  we  carried  on  very  little 
jrade  except  the  trade  of  religion,  and  consequently  pur 
M  ro  s  notipni 
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,1^18.        nodohS  were  vety  nart*ow,  knd  su6h  as  I  hope  \^^ill  Aetef 
^'     V  '-^..    i^revail  again  tn  this  country/*  (a) 

Ac,  of  the 

dfibroAD  i|.  j^  s^} J  that  this  institution  Was  founded  by  lSdb)ard 

the  Sixth ;  dtid  that  establishing  a  charity  for  relief  of 
the  calainiti^s  incident  to  humah  nature,  h^,  as  a  reli- 
gious itilEin,  intended  io  confine  it  to  persons  of  his  patticu- 
lar  persuasion.  Ethkird  the  JKtth  Was  the  founder  dlso 
of  St.  Tkbmtt^^  Mbspitdt :  is  it  cbhteiided  that  a  sick  or 
wdttnded  J^W  i^  lidt  ddhlisslbl^  into  that  establishment)^ 
The  argument  that  nb  Jiersoh  dan  be  dn  dbject  bf  the 
charity,  Who  wais  not,  ttr  thight  Hbt  haVe  beeh,  in  the 
cbntenlpl&tibli  of  BdHoard  th^  Sixth,  wbldd  exclude  th^ 
members  bt*  all  subseqti^iit  sects.  IF  no  J^w^  are  eligi- 
ble b^Cdhse  hb  JdW^  Wfer^  re^iddtit  lii  Enghfid  during  his 
Mghj  dn  What  prinfciple  ban  Quakei^s  be  I'dfcielved  ?  Thfe 
st^ttit^^s  bfEUkdbHk  W^fe  pttsieA  dtiling  th^  6idk  bf  th^ 
Jiswsi  ^d  if  this  argument  is  f dlidj  tib  JeW  can  haV^ 
iht  bcrifefit  bf  the  pboi*  laWs.  JeWSj  hoWeVtJfj  ihbugh,  to 
theii*  cl'edit^  fhey  Commonly  m^htaih  their  bwh  pbdf, 

(a)  JViUeSi  54Ci  la  Camp-  90  HeimeU  SiiU6  TrialSi  9M. 
bell  V.  Hallf  Mr.  Hargrave  His  Lordship's  judgment  in 
having  cited  thd  distinction  that  case,  contains  the  fol- 
inentibhed  by  Lord  C^o^e  in  lowing  passage :  "Lawsot^a 
Crf/tiw'Stasi*,  between  "cbun-  tdnquered  cdUtitry  cbhd'nue 
tHeft  v«l8ted  in  the  king  by  uritil  ifadjr  kte  altered  by  the 
eonqtieftj  and  couiitriei  com-  conqueror.  The  justicd  alid 
ing  to  him  by  descent,'*  ad-  antiquity  of  this  maxim  are 
ded,  *^  in  reporting  this  doc*  incontrovertible ;  and  the  ab- 
trine,  Lord  Coke  mixes  with  surd  exception  as  to  pagans, 
itatibth^^distirititiDnbetwei^ti  in  Calvin  s  case,  shows  the 
ihfidel  ahd  Ch^Mtiari  cbbii^  tihiVeHdlity  of  (he  ibaxittt. 
tries,  which  is  now  justly  ex-  The  etception  cotald  not  ex- 
ploded.'* Upoii  which  Lord  ist  before  the  Ghrisdan  sril« 
Manffield  interposed,  '^  do  and  in  all  probability  rose 
not  ^uote  the  distinction  for  from  the  mad  enthusiasm  of 
the  hbnour  of  Lord  Coke.'^  the  crusades."  Id.  323. 

are 
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are  compelled  to  contribute  to  the  poor^s  rat6,  and  must       1414. , 
dther  scire  the  offices  of  churchwarden  and  overseer,  or  ff^^!^^^Li 
fine  for  not  serving.   '  At.  of  tha 

.  If  Lord  Coke's  doctrine  is  pursued,  we  must  proc«^ 
to  some  of  our  early  writers,  who  declare  that  the  mar- 
riage of  a  Christian  with  a  Jewess,  is  ft  Capital  offence 
puniflhable  by  a  cruel  death*  {a)  On  the  same  aatharlly, 
no  Jew  can  have  the  benefit  of  clergy.  **  II  h^th  ho^ 
said,  that  Jews  and  other  infidels,  and  heretics,  were 
not  capable  of  the  benefit  bf  dergyi  till  afier  the  atafute 
5  Anne^  c.  6.  as  being  under  a  legal  incapacity  for  or- 
ders. {b\  But  I  much  quegtion  "wh^tber  this  Was  ^er 
ruled  for  law^  since  the  iatroduotion  af  the  J^s  inlt 
Engtand^  in  the  Ume  of  (Miver  Cromwell,  For^  if  ^ 
iwere  the  case^  the  Jews  are  still  in  the  same  pr^disa^ 
l^en^  which  every  day's  experienee  will  cantradioti 
)he  statute  of  queen  Anne  having  certain^  made  no  alt 
^ration  in  this  respect^  it  only  di^ensing^with  the  Ae* 
cessirjT  of  reading  in  those  p^tsonsi  whoy  i^  case  they 
could  read,  were,  before  the  actf  entitled  to  the  heafifit 
^f  clergy."  {c)  Such  is  the  doctrine  of  Bku^Umie.  On 
their  re-admission  to  this  country^  after  the  virtual  rspeal 
of  the  flagrant  act  of  injustice  which  bad  banished  thw^ 
the  Jews  were  restored  to  the  privileges  of  other  sijilgeqtii 
and  became  entitled  to  the  benefit  of  all  institutions  not 
confined  to  members  of  the  established  church. 

The  duty  of  rq>airing  a  monument,  is  not  inconsist- 
ent with  the  Jewish  religion^  which  permits'  statues  for 

(a)  s  Imt.  S9.   CoDtrahentei       ib)  8  &/.  P.a^rs.  siftni^. 
cum  Judaeis  vel  Judaeabus,  ia    P.  C.  SSS.  Fott.  506. 
lerttt  vivi  confbdlahtUJ'.'*    Flefd,       (c)  4  Bt,  tWiw.  S71,  S7S.     * 
Hl^  f.  e.  57.    (Bee  Bmrtingtmi  bn 
Urn  SiatuUs,  882. 

M  m  4  temporal 
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181&      temponl  purposes;   the  second  commandoient  is  as 

^-   -  much  adopted  by  Christians  as  by  Jews.    The  aigumoit 

Ac  of  the  'that  Jews  cannot  be  trustees,  because  they  cannot  be 

Chau  ^    members  of  a  coijKwadon,  proves  too  much,  and  would 

require  the  exclusicm  of  aU  dissenters. 

The  Lord  Chakceixor. 

He  prescrilied  form  of  oath  supposes  that  a  quaker 
may  be  a  trustee* 

Ai]gument  in  rqfily  resumed. 

The  framers  of  the  Articles  could  scarcely  have  takoi 
so  much  pains  to  omit  the  use  of  the  term  Churdi,  in 
requiring  attendance  on  public  worship,  except  with  die 
purpose  of  not  excluding  sectaries.  The  synagogue  is 
<^n  every  day,  and  a  Jew  might  attend  worship  there 
cm  Simiay.  The  phrase  <*  Christian  name,"  has  been 
relied  on.  If  Christian  name  means  baptismal  name^ 
Anabaptists  are  excluded.  No  one  who  reads  the  regu- 
lation can  &il  to  understand  that  the  design  was  merely 
to  designate  the  person  with  certainty,  and  that  the 
Christian  name  is  used  only  as  a  familiar  description  of 
the  name  which  distinguishes  the  individual  from  all 
other  members  of  his  fiunily.  The  comprehensive  words 
<*  all  children  of  inhabitants,  and  children  of  all  persons,'' 
&c,  afford  a  much  stronger  inference  of  the  intention 
of  thie  founder,  that  tliere  should  be  no  exclusion.  The 
only  description  relative  to  admission  into  the  alms- 
houses, is  of  persons  advanced  in  lif^  and  wanting  aid. 

The  doctrine  of  the  other  side  amounts  to  this,  that 
Jews  reside  here  only  by  sufferance,  with  all  their  landed 
property  at  the  pleasure  of  the  iwwn,  excluded  from 
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the  benefit  of  every  charity,  in  the  condkion  of  perse-        1818. 

cuted  aliens.  '  -  ^^ 

In  re  Masten» 

&c.oftbe 

ne  Lord  Chancellor.  BsuromD 

Chautt. 

What  interest  in  the  question  have  the  gentlemen  of 
the  synagogue,  who  join  in  the  petition  ?  Every  person 
possessing  the  character  of  an  inhabitant  of  Bedford, 
and  describing  himself  as  an  object  of  the  cfaari^,  is  en- 
tided  to  apply  to  the  Court ;  but  how  can  I  hear-  persons ' 
representing  the  synagogue  ?  How  can  I  notice  the 
body  called  the  Jews'  Synagogue? 

Argument  in  reply  resumed. 

That  objection,  at  the  utmost,  renders  those  persons 
siqpeifluous,  and  the  petition  must  be  considered  as  that 
of  the  other  petitioners ;  but  as  any  one  may  be  a  relator 
in  an  information,  so  any  one  may  be  a  petitioner  under 
the  new  act  (a)  The  members  of  the  synagogue  appear 
in  their  individual  character,  and  the  words,  *<  elders  of 
the  synagogue,''  are  merely  descriptive. 

The  Lord  Chancellor. 

Under  which  act  is  the  petition  presented  ? 

Sir  Samuel  RomiUy, 
Under  both  acts. 

The  Lord  Chancellor. 

I  doubt  whether  the  petition  can  be  received,  either 
ynder  the  particular  act,  or  under  the  general  ^ct, 

(a)  5$  Qe9. 9,  c,  XOU 


CASES  IN  CHANCfiRY. 

The  Lord  CHANCEttott. 
In  re  Masters, 

Ac,  of  the         I  am  perfectly  satisfied  that  Jew  boys  cannot  be  ad- 
OBAftiTT.     mitted  into  the  school ;  whether  the  other  provieion^  of 
Aug-AS.      the  charity  are  applicable  to  Jews,  is  a  question  on  which 
i  have  Mi  (julte  fot^med  hn  opinion. 


like  Lord  Chancellor.  .  ,  , 

1819. 

May  1.  There  is  a  question  iti  thii  Cftse  tb  iffblth  I  ftiUst  de* 

sire  an  answer,  why  the  gentlemen  of  the  synagogue  are 

Persons  pre-     petitioners  ?     Under  Sir  SitinM  Bmiatf^  atit  (ti\    Sup- 
sentingape-  .        .  .  .  .  ,  .  _  ,  ,  ,        *^,  ^   '         ^ 

tition  under      posing  this  a  petition  which  could  be  authorised  by  that 

c!*ioi!  muit^*  B©t,  (a  point  on  which  I  ijhall  hereafter  reiharkj)  rto  per- 

have  a  direct    ioh  Ckk  petition  who  has  ilot  a  dlhsct  iftltei^t  ih  tbe 

chS '°  '^"^  BhaHty*    The  act,  indeed,  authorised  "  aiiy  tWo,  or  ftiote 

p^sons)"  to  present  a  petition ;  but  I  coneeivej  Aat  thcMe 

words  mudt  be  understood  td  mean  persibns  h^vijhg  ah 

interest 


The  Lord  Chancellor. 

May  4.  The  petition  proceeds  on  an  allegation,  that  the  peti- 

tioners are  entitled  to  relief,  either  unde^  the  act  relative 
to  this  particular  charity,  or  under  the  general  act>  or 
One  act  giving  under  both  those  acts.  The  petitioners  must  elect  on 
tioVanTan^  ^^^^^^  *^^  ^^^y  will  proceed;  and  for  this  reason :  under 
Sj7u!Sd&"  ^^^  Paiticular  act  the  judgment  of  the  Lord  Chancellor 
tion  subject  to  i«  ^^^  \  undet  Sir  Samuel  Bomilh/^  act  It  is  subject  to 
S)Sca5npt  «PP^^^»  th6Cou«,  tfierefore,  tannot  proceed  on  bofli 
proceed  on 
both  acts. 

(a)  52  Geo.  5,  c.  101. 

acts; 
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nets;  the  judginent  catinot  be  both  fiiikl  iuld  ntit  find.        ISld. 
1  cannot  give  judgment  in  two  jutisdictions.  r\if  tit 

&c.  otihe 
If  the  petitlonfers  JDi'octefed  titid^l-  the  Bedfatd  tharity     CnlnM. 
dct,  thdir  ttffidflvits,  which  ar6  unstamped,  cAnridt  be 
redd  i  it  is  only  under  Sir  Samud  Bomilh/'s  ttct  that  they 
Bte  ailtborised  to  read  affidavits  without  a  stamp,  {a) 

A  third  point  i&,  Whdt  feason  ii^th^i'^  fbt'  j^efmiltillg 
the  elders  of  the  Jewish  synagogue  in  London  to  become 
t^^titioner^  ? 

Ahother  cjtiestioh  alib  tequilas  toHfeid^riitibn,  whe- 
thei"^  f^gafd  beiti^  had  to  tlie  ii^tiii'^  erf*  this  dfl^e^  #hl(sti 
ifcris^,  iidt  dh  ihisbotldubt,  but  dti  dbubt  df  the  COh- 
stftittlioit  dftlie  drtid^s,  th^  Cburt  pd^s^^e§  jiirisdkiioti 
Udd^r  th^  ^^1-dcUldi-  Mdi$  eiicept  6h  the  peMm  bt  the 
tnWt^^? 

Mh  HedM  in  ^UJ^pdH  df  th«  petitidti. 

Under  the  Bedford  charity  act,  any  person  whatever, 
with  tte  consent  ot  His  Majesty's  Attorney  General, 
may  apply  by  petition,  (i)  iSir  Samuel  Itomitys  act  is 
susceptible  of  a  like  construction.  The  words,  "  any 
persons,**  compreliend  persons  who  may  not  have  an  in- 
terest. In  the  instance  of  charities  for  relief  of  the 
blind  or  the  poor,  it  has  been  the  practice  to  receive  the 
petition  of  the  minister  of  the  parish;  and  on  behalf  df 
orphans  seeking  the  benefit  of  a  charity  for  fatherless 
children,  the  Attorney  General  rilay  proceed  without  a 
relator. 

The  Lord  Chancellor. 

The  petition  of  the  minister  pf  the  parish  is  received, 

(o)  59  Geo,  3.  c.  101 .  f.  3.  (b)  See  the  clause,  ante,  p.  477. 

because     • 
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1819.       because  the  poor  may  be  burdensome  to  bim ;  and  there 

/^^Mters   ^  "®  doubt  that,  though  a  relator  is  commonly  required 

&c.  of  the     for  the  purpose  of  securing  costs  (a),  the  Attorney  General 

CHiuirrT.     ""^y»  ^^^  pleases,  proceed  without  a  relator.     The  pe- 

The  Attorney   titioners  must  make  their  choice  between  the  acts ;  and 

mocked  ^X  ^^  ^®y  Proceed  on  the  Bedford  charity  act,  the  offioe- 

out  a  relator,    copy,  of  the  affidavits  must  be  stamped.     When  they 

have  declared  their  election,  I  will  decide  the  question 

as  if  the  other  act  h^  not  been  mentioned. 

Another  matter  may  deserve  consideration.  I  have 
not  found  any  actual  refusal  to  give  the  benefit  of  this 
charity  to  any  individual  except  Sheba  Lyon.  I  wish  to 
know  whether,  supposing  that  any  thing  can  be  done  on 
the  petition  of  persons  not  trustees,  I  can  give  to  the 
petitioners  all  that  their  petition  seeks  ?  It  was  argued^ 
that  persons  of  the  Jewish  persuasion  are  entided  to  the 
benefit  of  all  the  distributions  to  be  made  of  this  cha«- 
ritable  fund,  or  if  not  to  all,  at  least  to  a  part;  and  the 
petition  prays  that  they  may  be  declared  entitled  to  all. 

A  doubt  has  also  occurred  to  me,  whether  admissibi- 
lity into  the  school  is  within  my  exclusive  jurisdiction; 
whether  it  does  not  belong  to  the  visitors,  the  warden, 
and  fellows  of  'Sem  College  ?  They  have  introduced  a 
variety  of  regulations  for  the  conduct  of  the  boys'  school, 
with  which  no  Jew  boy  could  comply.  Without  now 
giving  final  judgment,  I  have  no  doubt  that  a  Jew  boy 
cannot  have  the  benefit  of  that  school,  because  he  cannot 
comply  with  those  regulations. 


iXf^y  8.  Mr.  Bell^  for  the  petitioners,  declared  their  election  to 

(0)  Some  caaes  concermn^  relators  fM*e  collected,  mic^  v.  {« 

proceed 
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proceed  under  the  Bedford  charity  act,  and  suggested,-        1819. 
that  the  petition  should  stand  over,  in  order  that  the  jJ^Tltosi^ 

affidavits  might  be  stamped.  &c.  of  the 

Bedford 
Chabztt. 
Mr.  Shadwell  against  the  petition,  proposed  that  the 

statement  of  the  affidavits  should  be  taken  as  true. 

The  Lord  Chancellor. 
That  cannot  be  done. 

The  question  was  argued  on  comprehensive  principles, 
but  is,  in  fact,  no  more  than  this.  What  is  the  meaning 
of  these  instruments?  And  I  think  that  I  need  not 
much  concern  myself  with  general  doctrines. 


The  affidavits  on  both  sides  were  afterwards  stamped. 


The  Lord  Chancellor. 

I  have  before  me  the  petition  of  some  residents  of  the  May  ii. 
town  of  Bedford^  and  also  of  persons  not  resident  there ; 
and  without  inquiring  whether  the  last  ought  to  have 
been  joined,  I  will  consider  it  only  as  the  petition  of  the 
former.  The  petition  claims  relief  under  one  or  other 
of  the  acts  of  Parliament;  but  I  now  understand,-  tliat 
the  petitioners  rely  on  the  Bedford  charity  act;  not  in- 
sisting on  the  other;  and  I  am  quite  content  to  take  it 
in  that  way,  without  giving  them  the  trouble  of  amend- 
ing the  petition;  it  can  easily  be. recorded,  that  the 
judgment  of  the  Court  proceeded  on  the  Bedford  act : 
but  then  arises  a  question,  whether,  on  that  act,  the  ap- 
plication is  right  in  form  ?  whether  the  best  course  of 

proceeding 
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}819*       proceeding  will  not  be,  that  a  short  petition  should  b^ 

"^^  ^  M  St  ^     Pl'ep^nted  by  the  trustees,  stating,  that  doubts  had  aris^ 

$c.  of  tile     on  tlie  construction  of  the  act  in  regard  to  JewSy  m4 

C«  WTY,     submitting  to  the  Court  what  they  take  to  be  the  true 

exposition,  as  far  as  those  persons  are  concerned  ?    On 

the  letter  stated  in  the  petition,  as  on  a  grqat  deal  urged 

to  me  in  argument,  those  liberal  ideas  about  worshipping 

God  in  church,  chapel,  or  synagogue,  |  purppse  to  make 

no  observations ;  it  is  not  necessary.     The  decision  in 

De  Costa  v.  De  Paz,  has  established,  that  no  one  cui 

An  institution  found,  by  charitable  donation,  an  institution  for  the  pur- 

the^Jewish^     P^^®  ^^  teaching  the  Jewish  religion ;  but  it  is  quite  a 

religion,  is       diffferent  question,  whether  property  can  be  given  to  per- 

wh^er  pro-    ^''^  charitable  acts  to  persons  who  happen  to  be  Jews ; 

perty  can  be    and  it  appears  to  me,  that  the  present  is  a  mere  question, 

form  cha-        whether  these  individuals  are  or  not,  within  the  four  cor- 

Jew  ^^is*a^dif^  ncrs  of  this  act  of  Parliament,  objects  of  the  charity 

ferent  ques-     thereby  given  ?     I  have  no  concern  with  general  prin- 

^^"'  ciples ;  I  am  <mly  to  construe  the  act. 

On  behalf  of  any  persons,  objects  of  this  charitable 
institution,  the  mode  of  proceeding,  independent  of  the 
course  provided  by  the  act  of  Parliament,  would  be  by 
informatioo ;  if  this  is  a  case  within  the  intent  of  the  act 
pf  5S  Geo.  S.  c.  101.,  the  Court  might  proceed  on  a  peti- 
tion presented  in  the  mode  prescribed ;  if  the  present 
proc^ing  is  to  be  considered  as  dependmg  for  validity 
^  the  jurisdiction  given  to  the  Court  under  the  Bedfiird 
charity  act,  it  th^i  becomes  necessary  to  inquire,  in 
what  cases,  and  by  what  form,  this  Court  is  to  be  ap- 
plied to,  recollecting  the  weight  and  effect  of  the  pro- 
ceeding, if  correct  ?  Whether  the  trustees  w^e  right  or 
wrong  in  so  doing,  I  mean  to  intimate  no  opinion ;  bat 
for  some  years  they  admitted  Jews  and  Jewesses  to  the 
b^oefit  of  the  charity ;  they  state,  that  they  have  since 

been 
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be^ii  advi«cd,  that  they  ought  not  to  continue  that  prpc*  ISlpi 
tice  5  and  a  question  which  I  should  wish  to  suggest  for  \^*^ 
their  consideration  isj  whether  they  would  proceed  un*  &c.  of  the  ' 
der  a  ckuse  in  the  act,  which  authorises  them  to  present  ch^r???, 
a  petition  to  the  Chancellor;  a  proceeding  which  would 
render  the  order  of  the  Court  unquestionably  valid,  {q) 
Under  that  clause,  when  these  doubts  and  difficulties 
arose,  the  trustees  had  it  in  their  power  to  ask  from  tb^ 
Court  an  exppsition  of  the  rules  and  orders,  and  the 
different  passages  in  the  schedule  to  the  act,  which 
would  have  served  to  them  as  a  guide,  with  respect  to  those 
doubts.  The  letter  written  from  the  trustees  to  one  of 
the  elders  of  the  synagogue,  refers  it  to  those  who  claim 
the  benefit  of  the  charity,  to  take  such  steps  as  tb^ 
think  proper,  for  asserting  their  rights.  The  question 
then  arises,  laying  out  of  the  case  the  52  Geo,  3.  c.  101,, 
within  which  it  would  be  extremely  difficult  for  the  pe- 
titioners to  bring  themselves,  and  if  the  application 
is  not  under  the  clause  which  I  have  just  stated, 
whether  the  petitioners  have  any  efiectual  mode  of  pro- 
ceeding, except  by  information  ?  The  question  would 
be,  whether  the  next  clause  {b)  was  meant  to  apply  to  a 
case  where  there  had  not  been  misconduct  or  misde- 
meanor in  the  trustees,  but  where  they  acted  erroneously, 
if  you  please,  on  doubts  and  difficulties  which  they  felt 
with  regard  to  the  construction  of  the  act  of  Parliament  ? 
The  terms  of  that  clause  contemplate  acts,  not  of  the 
body  of  trustees,  but  of  individuals  being  trustees ;  the 
language  applies  not  to  corporate  bodies  at  all ;  I  cannot 
examine  them,  and  the  usual  process  is  not  applicable. 

The  difficulty  which  I  have  on  this  is,  whether,  in  an 
application  of  this  sort,  this  clause  authorises  a  proceed- 
ing of  this  summary  nature  against  a  corporate  body, 

(a)  See  the  clauie,  gnic,  p.  ;499>  500.         (6)  Ante,  p,  477. 

with 
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.  1819.        with  respect  to  a  matter  which  consists  not  in  misconduct, 

,^     vr't'     ^^  misdemeanour,  or  wilful  misapplication ;  not  in  a  case 

&c.  of  the     ^  which  the  Court  can  examine  individual  trustees,  but 

Chabity.      ^  doubts  and  difficulties,  with  respect  to  which  there  is 

a  provision  in  the  former  clause  ?    I  submit  it,  therefore, 

to  the  trustees,  whether,  in  order  to  have  this  point 

settled,  they  would  not  better  present  a  petition  under 

that  clause?    The  strong  inclination  of  my  opinion,  on 

looking  into  the  act  of  Parliament,  is,  that  I  have  not 

jurisdiction  in  this  case  under  the  other  clause.  . 

Mr.   Bell,  —  Even  on  an  information,  the  question 
•    might  arise,  whether  your  Lordship  would  not  quit  the 
judicial  character  of  Lord  Chancellor,  and  pronounce  an 
opinion  in  your  visitatorial  character  of  Lord  Chancel- 
lor? 

T/ie  Lord  Chancelior. 

,   Then  the  preliminary  question  would  arise,  whether  I 
have  a  visitatorial  character? 


A  petition  was  afterwards  presented  by  tlie  masters, 
governors,  and  trustees  of  the  Bedford  charity,  praying 
a  declaration  whether  the  poor  inhabitants  of  the  town  of 
Bed/brd,  who  were  of  the  Jewish  persuasion,  were  enti- 
tled, with  Christians,  to  the  benefit  of  the  Bedford 
charity,  for  themselves  or  their  children ;  or  to  what  ex- 
tent, and  in  what  respects,  if  any,  they  or  their  children 
were  entitled  to  the  benefit  of  such  charity. 


The  Lord  Chancellor. 

Aug.  95.  This  case  came  originally  before  the  Court,  on  a  pe- 

tition 
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tition  presented  by  certain  persons  residentin  the  town  of       1619^ 
^^c^^/andbycertain  other personsdescribing themselves   -.^jj|  ~^ 
as  elders  of  synagogues  in  London  ;  and  it  was  insisted,      &e,  of  the 
that  the  petition  might  be  sustained,  eidier  on  the  ad     o^^ity, 
called  Sir  Sa$miel  Bjomitbf%  act,  or  on  the  act  r^[ulating 
the  Bedford  charity.    There  were  difficulties  in  that  way 
of  considering  the  case.    If  the  matter  was  contested^ 
whether  the  corporation  were  trustees  for  Jews  as  well  as 
Christians,  great  doubt  arises  whether  the  petition  could 
be  sustained  under  the  first  act;  and,  under  the  second, 
it  was  extremely  doubtiiil  whether  the  Chancellor  had 
authority  to  proceed  in  this  summary  way  by  petition,  in 
a  case  where  the  trustees  were  not  accused  of  misconduct 
It  would  be  difficult  to  represent  this  as  a  case  of  mis- 
conduct, within  that  clause.    Another  difficulty,  which  I 
continue  to  think  very  considerable,  is  this :  if  Jews,  in- 
habitants oiBedfordy  claiming  to  be  objects  of  the  cha- 
rity, could,  as  inhabitants  of  Bedford^  establish  in  them- 
selves the  character  of  cesttns  que  trust  of  this  charitable 
fund,  yet  I  cannot  comprehend  on  what  prmciple  the  pe- 
titioners, describing  themselves  as  elders  of  the  congre- 
gation of  Dutch  and  German  Jews,  assembling  at  certain 
synagogues  in  London^  have  a  right  to  present  a  petition. 
Those  who  are  interested  in  the  fund,  provided  Sir  &r- 
muel  BjomiUj/%  act,  or  the  Bedford  charity  act,  apply  to 
this  case,  namely,  persons  residing  at  Bedfordj  are  enti- 
tied  to  the  summary  interference  of  the  Court,  but  I  know 
not  on  what  ground  these  gentlemen  residing  in  London 
can  appear  as  petitioners.     To  receive  their  petition 
would  be  to  give  a  sort  of  corporate  character  to  indivi- 
dual petitioners,  which  this  Court  would  not  allow  to  be 
sustained.  The  Bedford  charity  act  authorizes  the  Court,  Penons  pn- 
in  the  mstance  of  misconduct  of  the  trustees,  to  interfere  Son*Imd»*^* 
on  the  petition  of  any  person  or  persons ;  but  I  appre-  aa  act  em- 
hend,  that,  in  judicial  construction,  these  expressions  ^f^voa 

must  be  understood  to  mean,  not  persons  having  no  in-  or  penous 
tr       TT  XT  whomioever' 

Vol.  II.  Nn  terest, 
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ISIOl       ter^^  but  persons  who  have  an  interest  in  the  fiind    If 

~  j-T^  the  petitioQers  tesidait  in  Bedford  could  have  established 

^.  of  the     tjieir  title  as  objects  of  the  charity,  still,  as  to  the  other 

BmoMB      petitiimers,  it  would  have  been  the  duty  of  the  Court  to 

to  petitioa       dismiss  the  petition  as  a  matter  of  course.     These  dim- 

agamsttros-     cuUie%  however^  are  removed  by  the  petition  whidi  the 

^,mutthe     trustees  have  preferred, 
interested  in 

This  charity  bad  its  foundation  in  letters  patent  of 
Edward  the  Sixth,  who  founded  a  grammar  school  at 
Be^ord  as  in  many  other  parts  of  the  kingdom^  and  this 
is  the  foundation  of  a  school,  pro  institutione  et  instruct 
done  puerorum  et  juvenum  in  grammatica  literatura  et 
Ixmis  moribus.  (a) 

The  Lord  Chancellor  having  remarked  that  the 
phrase  ^'boni  mores"  admitted  various  constructions  in 
classical  writers,  and  referred  to  the  acts  of  1764  and 
1793,  observed  on  the  clauses  authorising  applications  to 
the  Court*  Attending  to  the  language  of  the  enactments 
with  respect  to  cases  in  which  all  die  trustees  ought  to 
apply  in  a  summary  way^  and  of  these  enactments,  on 
th^  authority  of  which  the  former  petition  was  presented, 
it  appears  to  me  that  the  letter  was  not  designed  to  au- 
thorize a  petition  for  the  construction  of  provisions  on 
which  doubts  arose^  The  former  enactment  beijc^  ap- 
propriated to  that  purpose,  this  clause  authorizes  the 
Attorney-General  to  interpose  if  a  trustee  misconducts 
himself,  which  he  could  hardly  be  said  to  do  when  he 
was  honajide  construing  the  act.  I  also  think  that  the 
words  ^^  any  persons"  must  mean  persons  interested,  and 
therefore  that  the  elders  of  the  London  synagogues  had 
no  authority  to  petition. 

{a)  Vide  tbe  Letters  patent^  (X$U^  p.  472.  ei  seg. 

His 
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Hia  Lordship  having  stated  the  pronrioiis  of  Aa  aeti       14It» 
of  parliament,  and  of  the  schedule^  proceeded  thns:      ^    MMt««.' 


I  have  detailed  both  the  acts  and  the  provisions  ooiw-  q^[J^ 
tained  in  the  schedule,  for  the  purpose  of  presentiDg  ta 
my  own  attention,  at  least,  the  clauses  on  which  observ- 
ation was  made  in  the  course  of  the  aqpment  It 
ajppem  that  until  about  thirty  years  ago,  for  leasona 
stated  in  that  affidavit,  there  never  was  any  distribution 
of  these  funds  to  the  children  of  Jews,  nor  any  ^ipli- 
cation  by  Jews  on  behalf  of  their  children ;  that  within 
the  last  thirty  years,  some  parts  of  the  profits  of  these 
estates  have  been  applied  in  favour  of  some  children  of 
the  few  Jews  residing  in  the  town ;  but,  that  on  the 
application  of  the  petitioner,  Isaac  Ia/oa  Goldmkhf  the 
trustees  dedared  that  they  did  not  think  themselvear 
aothoriaed  to  make  application  of  the  funds  among  the 
children  of  Jews. 

Many  arguments  were  addressed  from  the  bar  cm  the 
practice  and  principle  of  toleration.  I  apprehend  that 
the  premit  question  is  perfectly  simple  in  its  nature^ 
and  neither  more  nor  less  than  this,  whether  the  letters 
patent  of  Edward  the  6th,  and  these  acts  of  parliament 
have  or  not  comprehended  within  the  true  construction 
of  thdr  provisions  persons  of  the  Jewish  persuasion  ? 
Whatever  my  sentiments  mi^  be  of  the  opinions  ex^ 
pressed  in  some  clauses  of  the  letter  written  on  that 
occasion,  I  apprehend  that  it  is  the  duty  of  every  judge 
presiding  in  an  English  Court  of  Justice^  when  he  is 
told  that  there  is  no  difference  between  worshipping  the 
Supreme  Being  in  chapel,  church,  or  synagogue,  to 
recollect  that  Christianity  is  part  of  the  law  of  Eng-^  ChrittUnitv  is 
land  {a) ;  that  in  giving  construction  to  the  charter  and  ^s^^^^ 

(a)  Fide  anU,)^.  490.  n. 

N  n  2  the 
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1819.       the  acts  of  parliament,  he  is  not  to  proceed  on  that 

^^     w  principle  farther  than  just  construction  requires ;  but  to 

In  re  Masters,  \        ^  ^  ^  ' 

&c  of  the     the  extent  of  just  construction  of  that  charter  and  those 
CHm^.     *^>  ^®  ^  "®*  *^  liberty  to  forget  that  Christianity  is 
the  law  of  the  land. 


A  grammar 
school  is  a 
school  for  in- 
strucdon  in 
the  learned 
languages. 


With  respect  to  usage,  as  far  as  usage  is  to  be  looked 
to  for  an  exposition  of  the  charter,  it  may  be  convenient 
first  to  consider  it  with  reference  to  the  question  whe- 
ther Jew  boys  can  be  admitted  to  the  school,  and  next 
to  the  admission  of  Jewish  maidens.  I  am  not  sure 
that  the  first  question  does  not  belong  to  the  visitors  (a) ; 
but  I  have  no  difficulty  in  giving  my  opinion  on  it. 

An  observation  not  without  weight  is,  that  this  school 
was  founded  as  a  grammar  school,  by  Edward  the  6tb, 
who  founded  many  throughout  the  kingdom,  and  the 
words  grammar  school  have  generally  been  construed 
to  mean  a  school  for  instruction  in  the  learned  lan- 
guages {b) ;  but  I  believe  that  it  has  been  the  practice 
fix>m  the  beginning,  and  I  hope  that  it  still  continues, 
and  will  long  continue,  that  in  these  schools  great  care 
is  taken  to  educate  youth  in  the  doctrines  of  Christianity ; 
to  teach .  them  their  duty  to  God  and  their  neighbour, 
in  the  terms  in  which  those  duties  are  taught  in  the 
Catechism ;  and  I  remember  the  time  when  boys  so 
educated  were  attended  to  church  eveiy  Sunday  by  their 
master;    thereby  giving  to  them   the  opportunity  of 


(a)  Lord  Hardwicke  declined 
to  interfere  in  regulating  the 
school  of  this  charity,  but  con- 
trouled  the  application  of  the 
revenue.  '  Attome^'General  v. 
Corporation  of  Bedford,  2  Ves. 
SOS.  See  the  cases  collected  in 
The  Attorney-General  v.  Dixie, 


13  Vet,  519.  Ex  parte  Berk- 
hampstead  Free  School^  2  Fes.  /jr 
Bea.  154. 

{b)  The  Attorney-General   v. 
IVhiteiy,  11  Vet.  241.'     The  At- 
torney-General y  Hartley,  2  Jac, 
4-  Walk.  555. 


learning 
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learning  the  principles  of  that  establishment  which  the        1819. 

law  certainly  favors.  - 

In  re  Masters, 
&c.  ofthe 

The  result  of  the  affidavits  is,  that  it  does  not  appear      ^^^^^^ 

that  any  Jew  ever  partook  the  benefits  of  the  charity, 

till  within  the  last  thirty  years ;  that  a  Jew  has  voted  in 

the  choice  of  trustees,  being  canvassed  for  his  vote  by 

one  of  the  aldermen  of  Bedford^  and  that  two  or  three 

Jewish  children  have  been  admitted  into  this  school,  (in 

what  manner  conducted  will  be  seen  presently,)  that 

they  have  not  received  the  benefit  of  other  parts  of  the 

charity,  the  affidavits  accounting  for  that,  because  from 

their  circumstances  of  age  or  otherwise,  they  were,  not 

in  a  situation  to  solicit  charitable  assistance,  or  to  be 

appointed   trustees.     Here  are  the  regulations  of  the 

school  approved  by  the  warden  and  fellows  of  New 

College;  and  I  can  find  nothing  to  raise  an  argument, 

that  would  authorize  me  to  say,   that  they  have  not 

authority  to  make  regulations  for  the  conduct  of  the 

school.     Even  though  the  charter  and  the  acts  had  not 

excluded  Jews,  the  charter  and  the  acts  giving  to  the 

warden  and  fellows  the  power  of  making  r^ulations,  if 

these  regulations,   in  a  Christian  country,  -  operate  to 

exclude  Jew  boys,  it  will  remain  to  be  considered, 

whether  that  is  not  a  due  exercise  of  visitatorialautho^ 

rity,  and  such  as  must  be  submitted  to  ? 

There  is  another  way  of  considering  it;  Whether  the 
visitors  have  not,  in  excluding  Jews,  rightly  construed 
the  charter  and  the  acts  ?  I  have  no  doubt  that  Edward 
the  6th  had  not  any  intention  for  the  education  of  Jews. 
Whatever  may  be  our  sentiments,  it  does  not  appear 
to  me  that  they  were  within  the  scope  of  the  charter, 
nor  do  I  think  that  they  are  within  the  scope  of  the 
acts;  the  acts  could  not  mean  to  comprehend  persons 
who  were  not  comprehended  by  the  charter.  How  is 
Nn  S  it 
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181&.  it  potttbk  that  the  education  of  boys  professbig  Ouib- 
*  ^  Ut^ten  ^^^^  ^^^  ^^  ^y^  professing  Judaiim,  can  proceed 
Ac.  of  tht  together?  It  is  in  evidence,  that  Jew  boys  were  absent 
cSmtt.  ^  Jewish  holidays,  and  while  the  New  Testament 
was  read.  They  cannot  comply  with  the  regulations 
for  education  at  this  schooli  in  what  must,  accord- 
ing to  the  construction  of  the  charter^  be  hdd  to  be 
boni  mores ;  the  master  always  chooses  ihe  Lfttin  and 
Greek  booksi  and  I  know  none  of  the  grammar  scfaoob 
in  which  the  New  Testament  is  not  taught,  either  in 
Latin  or  in  Greek.  In  prescribing  die  school  hoursi 
directions  are  ps^n  for  the  attaidanoe  <^  the  boys,  cti 
every  day  in  the  week,  except  Sunday  /  it  is  imposslUe 
that  Jew  boys  can  ^ve  that  attendance^  consistently 
with  the  observance  of  Jewish  holydays.  Prayers  are 
to  be  read  every  morning.  What  kind  of  prayers  ? 
They  are  prayers  in  a  grammar  schooly  where  the  master 
18  a  dergymarti  and  where  the  scholars  are' to  have  ex- 
hibitions to  the  universities^  to  which  it  is  impossible 
that  imy  Jew  boy  can  be  itont  It  is  not  necessary  to 
go  through  all  these  particulars,  because  it  seems  to  me 
that  Jews  resident  at  Bed/brd^  acting  conscientiously, 
could  not  permit  their  sons  to  attend  this  school.  I  am 
therefore  dearly  of  opinion,  that  there  is  no  pretence 
to  say  that  they  are  entitled  to  attend* 

With  respect  to  the  other  objects  of  the  charity,  the 
only  question  before  me  relates  to  Jewish  maidens.  First, 
can  it  be  that  at  the  time  of  the  letters  patent,  Jew  girls 
w^e  within  their  scope  and  meaning  ?  Next»  if  it  is 
clear  that  boys  must  be  educated  in  the  principles  of 
Christianity,  is  there  any  thing  in  the  Charter  to  au- 
thorize me  to  say,  that  it  being  the  intention  to  found 
an  institution^  a  great  object  of  which  was^  education 
of  boys  in  the  Christian  religion,  other  objects  of  the 
charity  were  to  be  persons  not  professing  Christimiity? 

Various 
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Various  arlides  interspersed,  all  tend  to  shevr  that  the  fSl9. 
design  of  the  charity  was  to  benefit  persons  professiBg  "  _j_  ^  * 
the  Christian  religion.  I  shall  mention  only  one;  that  fc.tiftlie  ' 
girls  are  required  to  send  in  their  Christian  names.  It  ^^^ 
is  said  that  Christian  name  means  only  first  name^  and 
that,  on  the  other  construction,  an  Anabaptist  could  not 
|)e  admitted.  Be  it  so,  but  I  apprehend  that  Christian 
name  means  something  which  a  Jew  would  say  does  not 
belong  to  him.  I  apprehend  that  Christian  name  does  not 
necessarily  mean  baptismal  name.  Though  Anabaptists 
do  not  baptize  until  later  in  life  than  other  Christians,  I 
think  that  the  name  which  they  give  to  their  children  is, 
in  a  sense,  a  Christian  name.  Another  circumstance  is, 
that  the  children  are  to  attend  public  worship  every 
Sundat/.  It  is  stated,  and  I  doubt  not  truly,  that 
Jewish  children  do  attend  worship  every  Sunday  ;  but 
can  any  one  contend  that  the  words  of  the  letters  patent, 
attending  worship  every  Sunday^  mean  more  than  at- 
tending on  a  day  on  which,  under  the  Christian  religion, 
attendance  at  worship  is  more  imperative  than  on  any 
other  day?  * 

Mr.  Healdn    Another  question  rehites  to  apprentice 
tees. 

The  Lord  Chanceixor. 
I  think  that  the  same  thing. 

The  petition  of  the  trustees  having  been  presented  to 
me  since  the  argument,  I  mean  to  declare  my  opinion 
that  Jews  are  not  objects  of  the  charity,  but  having, 
heard  no  argument  on  this  petition,  I  intend  not  to 
direct  the  order  to  be  drawn  up,  without  giving  an 
opportunity  of  re-arguing  the  case,  if  the  parties  desire  it. 
N  n  4  Mr.  Heald 
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Mr.  Hnitd  iqpplied  for  the  costs  of  the  proceedingi 
as  settling  an  important  question* 

2^  Lord  Chancellor. 

I  doubt  whether  I  have  power  to  give  costs.  The 
trustees  will  take  their  costs  under  the  act,  without  my 
order.  On  the  first  petition  I  could  have  made  no 
order.  I  do  not  apprehend  that  in  this  summary  juris- 
diction I  can  give  costs,  unless  the  act  of  parliament 
authorizes  me ;  in  a  cause  I  have  power  to  give  them, 
but  not  on  proceedings  m  this  summary  jurisdiction,  (a) 


"'  '<  His  Lordship  doth  declare  that  the  poor  inhabitants 
of  the  town  of  Bedford  who  are  of  the  Jewish  persuasion 
are  not  entitled  to  any  benefit  of  the  Bedford  charity  in 
the  sidd  petition  mentioned,  for  themselves  or  their 
children."    B^.  Lib.  A.  1818.  fol,  2081—2083. 


(a)  Tbe  foUowing  accoant 
of  a  decision  connected  with  the 
doctrine  diMUsaed  in  the  pre- 
ceding case,  b  extracted  from  a 
MS.  in  the  poisesrion  of  the 
Editor,  and  agrees  nearly  ver* 


batim  with  a  note  among  Lord 
Colchestet's  MSS.  A  very  impefw 
feet  report  of  the  proceedings 
occurs  in  S  Atk,  14.  under  the 
title  of  Mettitk  v.  Da  Casio. 
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ViLLAREAL  V.  MEX4iISH. 

In  Chancery^  nth  March^  1737. 
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In  re  Masten, 
&c.  of  thQ 

BSOFOBD 

Chautt, 


The  Defendant,  Mrs. 
MeUishf  was  the  daughter 
of  Mr.  Da  Costa  a  Jew,  and 
having  married  Mr.  ViUareal 
a  Jew,  had  by  him  two  chil- 
dren, one  of  whom  is  near 
nine  years  old,  and  the  other 
about  eight,  and  Vfflareal 
dy^ngf  a  bill  was  brought  in 
this  Court  touching  the  chil- 
dren's  estate,  &c.  a  decree 
thereon,  and  the  fortune  of 
the  two  children  appeared  to 
be  27»0007.  each.  After- 
wards a  treaty  of  marriage 
waa  had  between  the  mother 
and  one  Mr.  Mendez,  and 
thereuponDa  Co^a  her  father 
prevailed  on  his  daughter  to 
assign  over  the  guardianship 
of  the  two  children  to  hiro, 
and  to  agree  that  if  the  two 
children  died  during  their 
minority,  he  should  have  a 
moiety  of  their  fortunes. 
The  treaty  of  marriage  after- 
wards breaking  off,  she  mar- 
ried Mr.  Mellish  without  her 
father's  consent,  and  became 
a  Christian,  and  Mr.  Da  Costa 
having  possession  of  the  two 
children,  refused  the  mother 
to  visit  them,  without  a 
French  woman  being  with 
thero^  &c.    Thereupon  Mr. 


Mellish  and  wife  preferred 
this  petition  to  be  restored 
to  the  guardianship,  or  that 
she  might  have  liberty  to  see 
the  children  without  inter- 
ruption alone,  and  the  chil- 
dren liberty  to  visit  her. 
Another  petition  was  pre- 
sented on  behalf  of  the  two 
children,  praying  that  the 
Court  would  give  proper 
directions  for  their  education, 
&c. 

Mr.  Bratone  for  Mr.  Mel' 
lish  et  uf .  This  assigning 
the  guardianship,  is  void  by 
the  mother,  it  being  a  per- 
sonal right  without  any  inter- 
est, but  for  the  good  and 
benefit  of  the  infants,  &c. 
and  as  it  cannot  be  trans- 
ferred, so  neither  can  it  be 
renounced.  Vaugk.  177. 
Bedell  v.  Constable. 

Mr.  Thomas  Clarke  for  the 
two  children.  They  have  a 
right  to  the  mother's  care, 
unless  she  be  disabled  or  dis- 
qualified, which  is  not  in  this 
case,  unless  by  the  deed,  by 
which  it  is  pretended  the 
mother  has  assigned  her  right 
of  guardianship ;  and  as  to 
the  deed  itself,  as  it  is  of 
9uch  a  nature  as  the  Court 
would 


ViUared 

MeUiifi. 
V,f  the  daugh- 
ter and  widow 
of  a  Jew,  hav- 
ing agreed 
with  her  Ei- 
ther, that  he 
should  have 
the  care  of  the 
persons  and 
estates  of  her 
two  infant 
children,  and 
in  the  event 
of  their  death 
during  mi- 
nority, should 
receive  a  mo- 
iety of  their 
Property,  and 
avmg  ab- 
jured  Judaism 
and  married  a 
Christian,  on 
the  petition 
of  the  chil- 
dren the 
Court  ordered 
that  they 
should  be  de- 
livered to  their 
mother,guard- 
ianship  not  be- 
ing assignable, 
and  the  agree- 
ment not  pur- 
porting to  be 
an  assignment, 
and  the  right 
of  the  mother 
to  be  guardian 
continuing 
notwith- 
standing her 
second  mar* 
ria^, 
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1S19.        would  not  carry  into  execu- 
^  '    -  '  ^      tion,  so  by  the  same  reason 
Jnj^e  Masten,  ^j^^  ^^^^^t  will  not  suffer  it  to 
be    made    use    of    in  bar. 
Ploxvd.  gQ*.    Osbom  v.  Car- 
den,  Barret  v.  Lady  Penham, 
guardianship  not  assignable, 
V.  Ca.in  Dam.Ptoc  1724.(a) 
As  to  what  may  concern  the 
religion  of  the  infants,Xhough 
that  should  be  the  choice  of 
every  person ,   yet  as  here 
they  cannot  choose,  and  as 
the  method  of  education  will 
naturally  affect  religious  prin« 
ciplesi  therefore  care  should 
be  taken  of  such  education ; 
but  considering  the  temporal 
advantages  only  of  the  chil- 
dren, the  education  in  Juda- 
ism will  affect  their  fortunes, 
and  the  consequence  of  the 
children  continuing  with  the 
grandfather,  being  educating 
them  in  a  different  religion 
from  the  parent,  so  that  will 
lay  a  foundation  for  that  dif- 
ference in  a  family,  which  is 
too  common  upon  account  of 
their  difference  in  religious 
principles,  and  especially  in 
Jewish  families ;  as  appears 
by  the  provision  made  by  the 
legislature  for  allowance  by 
.Jewish    parents   to   convert 
Christian     children ;      Stat, 
1  Ann.  c.  30. 


Mrs.  MeUish  by  affidavit, 
said  she  was  baptized  28th  of 
March  1735,  and  that  her  fa- 
ther Mr.  Da  Costa  was  a  Jew. 

.  Mr.  Talbot  for  the  children. 

Vaughan,  181.  The  one 
child  here  is  a  daughter,  and 
the  other  a  son.  The  daugh- 
ter, as  a  Jewess^  may  be 
married  improvidently,  the 
son  will  be  under  incapaci- 
ties, by  our  law  as  a  Jew, 
can  enjoy  no  offices,  &c 

Mr.  Attorney  General^  for 
Mr.  Da  Costa.  Mr.  Villareal, 
the  former  husband,  died  in 
1730.  Mr.Da  Costa  has  had 
the  care  of  the  children  under 
the  Deed  of  Agreement  in 
1734*,  without  any  complaint 
by  the  children  or  the  mo- 
ther, till  this  petition.  Agrees 
a  guardianship  cannot  be  as- 
signed in  law ;  but  it  does  not 
follow  but  that  the  plaintiff, 
having  such  right,  may  agree 
that  another  proper  person 
should  exercise  that  authority. 
Debts  are  not  assignable  at 
law  otherwise  in  this  Court, 
and  this  petition  is  to  set 
aside  her  own  agreement. 
This  Court  is  not  bound  to 
interpose  in  such  cases.  Case 
of  Mr.  Hopkins  (b),  having 
given  to  two  of  the  daughters 
of  Mr.  Jepp  about  10,000^, 


(a)  Reynolds  V.   Lady  Teyn- 
ham,  9  Mod.  40.     Lady   Teyn- 
*  ham  V.  Dacre  Barret  Lennard^ 
4  Bro.  P.  C.  502. 


(b)  Ex  parte  HopMnSj  Z  P.  W. 
151. 


a  piece, 
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apiece,  imd    the   executor 
having  the  custody  of  the 
two  children ;  the  Ather  pe- 
titioned to  have  the  childreA 
educated,  ftc,  but  the  Lord 
Chancellor  King   dismissed 
the  petition^  and  said  if  the 
father  could  recover  the  po- 
session  of  the  children  at  law 
he  might*    The  objection  to 
the  father  was  his  being  a 
farmer  in  the  country,  im- 
proper, &c.    As  to  the  chil- 
dren's petition,  it  is  said  they 
are  not  bound  by  the  mo- 
ther's agreement :  and  that 
no  objection  lies  against  her  { 
but    here    by    her    second 
marriage  she  is  not  iui  juris, 
and  the  children  will  come 
under  the  power  of  the  father 
in  law.    The  next  objection 
is  that  the  mother  is  now  a 
Christian;  this  is  a  popular 
argument,  but  we  are  not  to 
be  wiser  than  the  law ;  and  it 
was  thought  one  of  the  hard* 
est  parts  of  the  persecuting 
of   Protestants  abroad,    the 
taking  away  the  children,  and 
putting  them  under  a  different 
education  }  and  if  the  Court 
should    interpose    in    such 
cases,  is  afraid  no  children 
would  be  suffered  to  be  edu- 
cated otherwise  than  accord- 
ing to  the  legal  establishment. 
The  foundation  of  the  statute 
1  Annm  was,    that   children 
should  be  left  free  without 
force  in  their  choice  of  re- 
li^on.  The  Statute  12  Car.  2. 


c.  2^.  s.  8,  9«,  which  gives 
power  to  the  father  to  devise 
the  guardianship  of  a  child, 
takes  no  notice  of  the  mother. 
The  deed  and  agreement 
between  Mr.  Da  Costa  and 
his  daughter  Mrs.  Mellish 
read,  dated  3d  of  May  1734. 
She  agreed  that  if  her  two 
infant  children  should  die 
infants  intestate,  he  should 
be  entitled  to  an  equal  moiety 
with  her,  and  that  she  and 
all  persons  who  should  be 
entitled  to  the  guardianship 
of  the  two  children,  should 
permit  Da  Costa  to  have  the 
care  of  their  persons  and 
estates.  On  the  back  of  the 
deed  is  an  indorsement,  dated 
March  nS5y  by  Mr.  Mellish 
and  Mrs.  Villareal  (then  his 
wife),  whereby  they  con- 
firmed and  ratified  the  deed. 
A  deed-poll  signed  by  Mr. 
Da  Costa  whereby  he  agrees 
to  permit  Mrs.  Mellish  to 
visit  the  children  at  his  house. 
Affidavit  of  Mr.  Da  Costa  of 
the  occasion  of  making  the 
deed,  on  treaty  of  the  daugh- 
ter's marriage  with  Mr.  Men* 
deXf  and  her  free  act,  and 
never  refused  her  to  visit  the 
children ;  also  affidavit  of 
Mr.  Da  Costa^s  care  of  the 
children. 

Mr.  Fatakerly  and  Mr. 
Murray  on  the  same  side. 
The  guardianship  of  the  mo- 
ther is  little  regarded  by  the 
common  or  statuf^e  law  of 
this 


1819. 


In  re  Master^ 
&c.  ofthe 
Bedfoeo 

CHA&ItV. 

VUtareal 

v. 
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1819*        this  kingdom ;  and  wisely  so ; 

,  ^■■■^r^*^      because  the  mother  by  se- 
In  re  Manen,  ,  ^     v        ir 

&c.  ofthe  ^^'^^  marriage  puts  herself 
under  the  power  of  anotlier ; 
and  her  affection  often  alien- 
ated from  the  children  of  the 
first  husband,  to  those  of  the 
second.  Instances  in  the 
guardianship  in  socage,  cus- 
toms of  London^  &c.  Case 
of  Lord  Mansellf  who  being 
about  14,  would  have  chosen 
his  mother  (who  was  then 
married  to  a  second  husband) 
to  be  his  guardian ;  but  Lord 
Talbot  refused  it,  but  upon 
other  persons  of  honour  being 
joined  with  the  mother's 
husband.  Though  a  guar- 
dianship cannot  be  assigned, 
yet  it  may  be  renounced; 
and  in  case  of  an  action  at 
law  by  the  mother  here,  the 
deed  would  bar.  This  is  not 
such  a  case  as  the  court 
should  interpose  any  extra- 
ordinary power;  and  the 
giving  the  guardianship  here 
to  the  mother,  would  in  truth 
be  giving  it  to  the  father-in- 
law  ;  because  she  is  in  potes' 
tote  vtVi.  This  is  a  general 
question,  whether  this  Court 
will  interpose  to  give  a  guar- 
dian to  children  upon  account 
of  religion?  The  children 
here  as  much  (a) 

as  they  can 
be,  considering  their  tender 


years.  The  father  here  might 
have  devised  the  guardian- 
ship,   upon   the  statute   12 
Car.  2*^  though  Roman  Ca- 
tholics    are    excepted,    for 
political  reasons.     The  true 
point  is,  whether  this  Court 
will  change  the  education  of 
the  children,  on  this  case,  so 
as  to  change  their  religion  ? 
The  Lord  Chancellor. 
It  is  with  reluctance  he  is 
obliged  to  determine  ques* 
tions  of  this  sort,  in  family 
disputes,  and  more  disagree- 
able   where  they  relate    to 
religious  matters ;   but  when 
it  becomes  necessary  he  must 
do  it.     Here  are  two  peti- 
tions,  first  by  the  mother, 
second  by  the  children.     As 
to  the  mother's,    her  claim 
must    be     considered    first. 
Her  claim,  as  before  the  deed 
of  1734*,  is  clear,  and  a  right 
in  her.     It  has  been  truly 
said  that  the  right  of  guar- 
dianship of  the  mother  differs 
from  that  of  the  father;  she  Amot^ 
cannot  devise,  as  the  father  ^^ , 
may     by     the     statute     of  testameD- 
Car.  2.(h)       The  mother's  ^P*' 
right  abstracted  from  socage, 
(which  is  not  here  the  case, 
there  being  no  lands,)  arises 
from  nature.  She  has  a  right  Right  of 
to  the  custody  of  the  persons,  thcmotha 
and  care  of  the  education ;  2^^' 
and     this    in    all    countries  nature 


(a)  A  blank  occurs  here  in  the    177. 
original  MS.  519. 

(fi)  Bedell  y.  Constable,  Vaugh.    ' 


Ex  parte  Edwards,  5  Atk. 


where 
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tvhere  the  laws  do  not  break 
in.  The  grandfather  has  no 
light  to  interpose,  otherwise 
than  as  the  mother  being  his 
daughter,  owed  a  duty  to 
him.  It  must  be  admitted 
likewise,  that  the  mother  had 
no  right  to  assign  the  guar-* 
ardian-  dianship ;  no  guardianship 
P^l^  assignable  except  in  chivalry. 
Lord  Vaughan  in  Bedell  v. 
Constable^  calls  it  a  private 
office  of  personal  trust«  (a) 

Next,  how  it  stands  under 
the  deed  of  Mai/  1734r.  It 
must  be  agreed  that  that 
does  not  transfer  the  guar- 
dianship. As  to  the  differ- 
ence that  though  things  may 
not  be  assignable  at  law,  yet 
they  may  in  equity,  that  is, 
where  they  consist  in  interest ; 
and  therefore  guardianship  is 
no  more  assignable  in  equity 
than  at  law;  and  the  deed 
here  does  not  use  words  of 
assigning,  but  is  an  agree- 
ment that  the  grandfather 
should  have  the  actual  care 
and  education,  and  that  she 
would  not  interpose.  It  is 
therefore  clear  that  Mr.  Da 
Costa  has  gained  no  right  to 
the  guardianship  under  this 
deed,  but  to  clear  the  mother, 
&c«     It  seems  a  little  strange 


(o)  Vaugh.  177.  Eyre  v. 
Counteu  of  Shaftesburt/,  2  P.  W. 
121.  Earl  of  Shaftesbury  v. 
Shaftesbury,  GUb.  Rep,  in  Eq, 
172. 


to  come  into  a  court  of  equity 
to  pray  contrary  to  the  agree- 
ments of  the  party ;  and  much 
less  can  the  court  set  aside 
the  agreement  in  this  sum- 
mary way.  No  imputation 
on  the  behaviour  of  Mr.  Da 
Costay  and  therefore  no 
ground  to  relieve  Mrs*  Mel-^ 
lUh  on  her  petition,  and  her 
petition  therefore  dismissed ; 
but  as  to  the  petition  of  the 
infants  another  consideration. 
Objection  to  this  that  it 
comes  from  the  mother ;  but 
though  it  may  be  so,  yet  as 
this  comes  before  the  court 
in  a  case  where  the  court  has 
given  directions  touching  the 
estate  of  the  infants,  the  court 
ought  to  interpose,  from 
whatever  hands  it  comes, 
though  from  a  mere  stranger; 
and  so  it  was  done  in  the  case 
ofLordDtidlei/  to  controvert 
the  accounts  of  the  receiver. 
Here  are  two  questions ; 
first,  whether  in  the  power 
of  the  court  to  give  any  di- 
rections to  deliver  them  to 
the  mother  ?  Whether  pro- 
per? As  to  the  first,  the 
power,  has  no  doubt  of  it, 
though  no  cause  depending, 
as  was  Mr.  Barrett  and  Lady 
Tej/nham's  case.  (&)  As  to 
the 

(b)  Reynolds  v.  Lady  Tcyn* 
haviy  9  Mod,  40.  Lady  Teyn* 
ham  V.  Dacre  Barrett  Len- 
nard,  4  £ro.  P,  C.  302.  See 
ex  parte  Salter,  2  Dick.  769. 
5  Rro. 


1819. 


In  re  Masters, 
&c.  of  the 
Bedford 
Charity. 

VUlareal 

V. 

MeUisK 


Orders  rela- 
tive to  the 
guardianship 
of  infants 
without  a 
cause  depend- 
ing. 
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In  re  Masters  , 
&c.  ofthe 
Bedford 
Chaaity. 

ViUaretd 

MM$k. 

Right  of  guar- 
dianship not 
decided  on  ha- 
beat  corpus. 


the  interposition  of  eourts  of 
law  on  Habeas  Corpus,  tho 
courts  of  law  have  nothing  to 
do  about  the  right  of  guar- 
dianshipy  but  as  to  the  liberty 
of  the  party  only  (a);  and 
there  are  proper  writs,  as  ra- 
vishment of  ward|  &c«  and 
Habeas  Corpus  is  only  for 
the  court  to  take  care  that 
the  party  be  not  confined 
contrary  to  law. 

Secondly,  as  to  the  discre- 
tion of  the  court ;  and  holds 
that  he  is  bound  to  interpose. 
Has  declared  that  the  deed 
passes  no  right,  but  that  it 
still  remained  in  the  mother ; 
and  whatever  the  mother  has 
done,  if  she  neglects,  tlie 
children  may  complain,  or 
any  one  for  them.  Much 
has  been  said  on  the  point  of 
religion ;  holds  the  true  state 


of  the  qucstioii  to  be,  whether 
this  court  shall  not  take  the 
infants  out  of  the  hands  of  a 
person  who  has  no  right  of 
guardianship,  and  put  them 
into  the  hands  of  the  person 
who  has  the  right,  and  is  of 
the  religion  of  this  coimtry  ? 
Do  not  by  any  means  faitend,  TVCori 
but  declare  the  contrary,  to  ^^ 
take    the   children  of  Jews^is^- 
from  their  parents,  any  fiiir- feit  v^ii 
ther  than  as  required  by  the  *!*^ 
act  of  parliament.  (4  )  ^jj^ 

It  has  been  said,  that  the  Jev^  &r> 
father  of  the  children  was  a*?*^^ 
Jew.'  I  see  nothing  to  ^re^^^sas^ 
vent  the  father  from  devising; 
but  the  father  being  dead, 
and  not  having  disposed  of^*^^ 
the  guardianship,  the  father's  tliej;er- 
right  devolves  to  the  mother,  (fisi^ 
and  she  is  here  of  the  religion  ^fSi 
of  tlie  country,   and  there- stBtme 

c.  24. 


5  Bro,  C.  C,  500.,  where  some 
earlier  authorities  are  collected. 
Spencer  v.  JEarl  of  Chesterfieldy 
Amb.  146.  Ex  parte  The  Earl  of 
Ilchester,  7  Ves.  348.  Eyre  v. 
The  Countess  of  Shaftesbury^ 
S  P.  W,  102.  O'Keefe  v.  Casey^ 
1  Schoales  ^  Lefr.  106.  Ex 
parte  IVoolscombCf  1  Mad,  21  J. 
Ex  parte  Mayerscougk,  1  Jac. 
and  Walk.  151.  In  ex  parte 
Hopkins,  3  P.  W,  151.  Lord 
Chancellor  King  declined  to  or- 
der, on  petition,  the  delirery  of 
infants  to  their  father. 

(a)  The  decisions  on  this  point 
seem  not  perfectly  consistent. 
Rex  V.Johnson,  Lord  Baym,  1334. 


8  Mod.  214.  1  Sir.  579.  Rex  v. 
Smith.  Rtdgetvqy,  Rep.  Temp^ 
Hardwlckcy  149.  2  Sir,  9S2. 
3  P.  W.  15S.  n.    Rex  v.  Delaval, 

3  Burr.  1455.  1  BL  410.  Rex 
V,  Hopkins,  7  East,  579. 

{b)  On  a  IhU  by  a  testamentaiy 
guardian  against  a  trustee,  the 
answer  of  the  Defendant,  rcpre* 
senting  the  Plaintiff  as  an  unfit 
person  to  have  the  management 
of  the  minors,  '*  being  a  man  of 
small  fortune  and  increasing  fa> 
mily,  and  also  a  sectary,*'  was  de- 
dared  scandalous  and  impcrti* 
nent.  Cor^  v.  Totienkam,!  iM 

4  Beatl.  59. 

fore 
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fore  no  reason  to  take  the 
right  from  her. 

As  to  the  statute  1  Anne, 
though  the  present  case  is 
not  within  the  provisions  of 
it,  yet  die  reason  weighs; 
for,  if  a  Jew  child  become 
Christian,  the  act  of  parlia- 
ment takes  away  the  father's 
power,  and  as  the  children 
here  are  of  such  tender 
years  that  they  cannot  choose 
for  themselyesy  should  not 
the  Court  interpose  to  assist 


in  restoring  them    to    their         1819. 
rightful  guardian  ? 

No  person  has  greater  re- 
gard to  conscience,  but  holds 
likewise  that  the  Christian  re- 
ligion is  part  of  the  law  of 
the  land,  and  so  held  and 
declared  by  Lord  Chief  Jus- 
tice Hale^,  in  the  case  of  the 
King  V.  Taiflor,  1  Vent.  193. 
3  Ke6. 107. 

Order  the  children  to  be 
delivered  forthwith  to  the 
mother,  (a) 


In  re  Masten, 
&c.  oftbe 
Bbdfokd 
Charity. 

VUlareel 

Meiliih. 


{a)  On  the  power  of  the  mo-    cond  marriage,    see  Poiiinger  v. 
ther  as  guardian  of  her  infant     Wightmany  3  Mer.  67. 
children,  notwithstanding  a  se- 


THOMAS  HAWKSHAW, 


Plaintiff,        iglg. 


WILLIAM  PARKINS  and  JOHN  THOMPSON, 

Defendants, 


Jw/v,2l,25. 


.18. 
1819. 
Feb.  27. 

rjlHE  bill  filed  on  the   10th  oi  June   1818  stated,  Demurrer  to 
**•    T!\\2Lt  one  Daniel  Renchet*^  late  o(  Bed/ord  Street,  surety, stating, 

in   the 'County  of  Middlesex,   coal  merchant,    but  now  that  two  part- 
•^  ners  havmg 

agreed  to  exe- 
cute a  release  to  the  principal,  in  consideration  of  an  assignment  of  his  effects, 
one  alone  executed  the  release,  overruled.  Whether  a  release  so  executed  binds 
all  the  partners,  quaere. 

A*wnt  of  injunction  issued  after  execution  is  in  the  same  form  with  the  common 
writ  before  execution. 

The  l^laintiff,  in  equity,  having  been  taken  in  execution,  and  discharged  by  a  judge 
of  the  court  of  law,  on  payment  into  the  hands  of  the  Master  of  that  court,  of  the 
amount  of  the  sum  indorsed  on  the  writ,  with  sheriff^'s  poundage ;  and  the  common 
injunction  having  afterwards  been  issued ;  on  motion  to  dissolve  the  injunction,  it 
was  ordered,  that  the  Plaintiff  might  apply  to  the  court  of  law  for  payment  to  him 
and  to  die  Defendants,  of  the  sum  paid  into  the  hands  of  the  Master,  that  sum, 
when  received,  to  be  paid  into  the  bank  to  abide  the  event  of  the  ca^se. 

abroad. 
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1818.  abroad,  and  out  of  the  jurisdiction  of  the  court,  some- 
tinie  in  the  year  1810  represented  to  the  Pl&intiff  that  he 
had  considerable  dealings  with  the  Defendants,  who  car- 
ried on  trade  as  coal  merchants  at  iheAdelphi;  and  that 
he  could  obtain  a  considerable  enlargement  of  his  credit 
with  the  Defendants,  if  he  could  procure  some  respect* 
able  person  to  jom  him  in  a  security  to  them  by  way  of 
bond,  and  he  requested  Plaintiff  to  join  him,  upon  an 
assurance  that  no  risk  was  likely  to  be  incurred  in  so 
doing,  as  the  credit  allowed  by  the  Defendants  to 
Eencher  was  small,  and  the  settlements  frequent ;  that 
the  Plaintiff,  influenced  by  such  representations  and 
assurance,  and  being  willing  to  accommodate  Renchetj 
consented  to  join  in  such  security,  and  for  that  purpose 
executed  with  Bencher  a  joint  and  several  bond  to  the 
Defendants,  dated  the  1st  oiMay  1810,  in  the  sum  of 
500/.  conditioned  to  be  void  on  payment  by  the  Plaintiff 
and  Rencher  or  either  of  them  of  the  sum  of  250/.,  or 
any  less  sum  that  should  or  might  thereafter  become 
due  from  time  to  time  for  coal  delivered  to  Rencher  by 
the  Defendants;  that  some  time  in  1816  Rencher 
having  become  embarrassed  in  his  circumstances,  en- 
tered into  a  composition  with  the  Defendants  and  his 
other  creditors,  whereby  they  agreed  to  accept  an  assign- 
ment of  his  property,  and  in  consideration  thereof  to 
execute  a  release  of  their  several  demands ;  that  on  the 
27th  of  August  1816  an  indenture  of  that  date  was 
executed  by  Rencher  of  the  first  pait,  C  G.  a  creditor 
of  Rencher  of  the  second  part,  and  the  Defendants,  and 
JV>M.f  and  M.  his  son  and  copartner,  being  bondjide 
creditors  of  Renchc7\  of  the  third  part,  whereby  after 
reciting  that  Rencher  stood  indebted  to  the  parties  of 
the  second  and  third  part  in  the  several  suras  of  money 
set  opposite  to  their  respective  names,  and  was  unable, 
by  reason  of  certain  losses,  to  pay  the  whole  of  their 
respective  demands,  but  in  order  to  render  to  them  the 

utmost 


CASES  IN  CHANCKRY.  541 

tttmost  satis&ction  in  bis  powei*»  had  proposed  to  oon*       I^IS. 
Tey  all  his  estate  and^ects  to  C.  G.'  in  trust  for  hiin-    ^     -      * 
adf  and  the  rest  of  the  creditors  of  Bencher,  rateably  v. 

and  in  proportion  to  the  amount  of  their  several  debts,  Pab»ik8, 
to  which  the  parties  of  the  third  part  had  consented  and 
agreed,  and  had  chosen  and  appointed  C  G.  to  be  .a 
trustee  accordingly,  it  was  among  other  things  witnessed, 
that  the  creditors,  parties  of  the  second  and  third  parts, 
severally  and  respectively,  and  for  their  several  and  re- 
spective executors,  &c.  accepted  the  said  assigned  pre- 
mises, estate,  and  effects  in  full  payment  and  satis&ction 
of  their  respective  debts,  and  released  Bencher  from  the 
said  several  debts,  and  from  all  acUons,  suits,  &c.  for  or 
by  reason  of  the  debts  so  due  to  them,  or  of  any  other 
matter  whatever,  antecedent  to  the  day  of  the  date  of 
the  indenture. 

The  bill  fiirther  stated,  that  the  indenture  was  exe- 
cuted by  the  Defendant  Thompson  on  behalf  of  himself 
and  his  copartner  Parkins,  but  Parkins  did  not,  s;ave 
as  aforesaid,  execute  the  same,  and  the  deed  was  not 
therefore  binding  upon  him  or  the  firm  as  a  release  at 
common  law;  but  submitted  that  it  was  a  sufficient  dis- 
charge in  equity  of  any  claim  or  demand  which  the  De- 
fendant might  have  had  by  reason  of  the  bond  against 
the  plaintiff  as  surety,  and  that  the  bond  ought  to  be 
delivered  up  to  the  Plaintiff  to  be  cancelled.  It  was 
also  stated  that  the  Defendant  had  commenced  pro- 
ceedings at  law  against  the  Plaintiff  on  the  bond,  and 
had  caused  him  to  be  arrested  and  held  to  special  bail 
for  the  sum  of  250/.  The  bill,  charging  that  the  indenture 
WQS  executed  by  Thompson  on  behalf  of  himself  and  his 
ooparttier,  and  that  though  the  Plaintiff  could  not  take 
advantage  of  the  indenture  by  way  of  plea  in  bar  to  the 
action  at  law,  yet  that  the  same  ought  to  be  considered 
in  €<puty  as  a  good  discharge  of*  Plaintiff^s  liability  on  the 

Vou  II-  O  o  boni 
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bond,  inasmuch  as  the  principal  was  thereby  released,  and 
the  Plaintiff  only  a  surety  therein,  prayed  that  the  De^ 
fendants  might  be  restrained  by  injunction  from  pro- 
ceedfaig  at  law  agunst  the  PlaintiiF  in  respect  of  the 
matters  aforesaid,  or  upon  the  bond,  iemd  that  the  bond 
might  be  delivered  up  to  the  plaintiff  to  be  cancelled. 

Tke  Defendants  filed  a  general  demurrer. 

Mr.  Waherel  for  the  bill. 

The  release  being  executed  by  Thompson  only,  is  not 
at  law  bindidg  on  Parkins.  A  partner  cannot  bind  bis 
copartner  by  deed,  unless  expressly  authorised  by  the 
articles  of  partnership,  {a)  In  proceedings  under  the 
bankrupt  laws  indeed,  one  partner  is  permitted  to 
act  for  all  {b) ;  but  those  exceptions  have  never  been 
considered  as  impeaching  the  general  rule.  At  law, 
therefore,  the  Plaintiff  has  no  defence ;  but.  in  equity  a 
partner  having  accepted  a  composition  from  the  princi- 
pal, has  discharged  the  surety  (c);  and  the  release,  though 
it  cannot  be  pleaded  at  law,  is  an  effectual  discharge  of 
the  surety  in  equity.  It  is  clear  that  a  release  to  one 
co-obligor,  is,  in  equity,  a  release  to  both.  Bower  v. 
Swadliru  {d)  At  least  one  part  of  the  relief  prayed  by 
the  bill  is  equitable,  namely,  that  the  bond  may  be  de- 
livered up  to  be  cancelled. 

Mr.  Seton  in  support  of  the  demurrer. 

A  release  to  one  of  several  co-obligors  discharges  the 


{a)  Hdrriton  v.  Jackson^  7  7*.  (c)  The  cases  on  the  dischai^ 

R,  S07.     See  BaU  v.  Dtauler-  of  the  surety  by  transactions  with 

vUle^  4  r.  R.  515.  the  principal,  are  collected  ia 

(b)  Ex  parte  HaU,  I  JRose,  2.  Mayheto  t.  Crickcil,  ante,  p.  185. 


JEjt  parte  Hodgiinton,    19  Vei,        (d)  1  Atk.  294. 
S91. 


rest. 
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mt.  ^dfom.  Dig.  Header,  2  W.  30.,  on  the  authority  of 
•  pamge  in  2  Rotte,  410.   I.  47.  (a)    A  release    of 
partnership  debts  executed  by  one  partner,  concludes  the 
$nn.    Montague  on   Partnership.  (6)     And  a  deed  of 
composition  of  debts  is  an  exception  to  the  general  rule 
that  one  partner  cannot  bind  the  rest  by  deed.  ^^  When 
a  trader  is  unable  to  satisfy  the  demands  of  his  creditors, 
to  save  the  trooble  and  expense  of  a  commission  of 
bankruptcy,  upon  hb  giyii^  up  all  bis  efiects,  they  may 
agree  to  accept  a  certain  proporttod  of  the  dibts  due  to 
them,  in  sadsfiictioa  of  the  whole.    This  can  only  be 
*done  by  deed,  and  there  is  generally  introduced  into  it 
a  dause  of  release.    If  copartners  are  creditors,  and 
come  in  under  the  composition  deed,  it  bmds  all  if  exe^ 
cuted  by  one,  and  may  be  pleaded  in  bar  of  an  action 
brought  for  the  previous  debt,  eidier  in  conjunction  with 
him  who  executed  it,  or  by  the  others  as  surviving 
partners  after  his  death/'      Watson  on  Partnership,  (c) 
The  plaintiff,  therefore,  on  his  own  statement  has  a  de» 
fence  at  law. 


&43 


The  Lord  Chancellor. 

When  a  bond  is  prepared  as  the  joint  bond  of  two 
persons,  though  formerly  if  executed  by  one  only,  being 
intended  to  be  executed  by  both,  it  was  considered  as 
the  bond  of  neither,  it  has  been  ktely  and  repeatedly 
held  to  be  the  bond  of  him  who  executed  it  {d)  The 
question  then  here  would  be,  whether  this  release,  if  not 


{a)  Probably  9  Ro.Ahr.  419. 
O.  4. 5.,  see  Co.  LUi.  Ed.  Hargr. 
939.a.n.l.  Dorchetterf.WM^ 
W.  Jonei,  545.  Cheeiham,  v. 
Ward^  1  Bos.  4-  PuU,  650,  and 
the  authorities  cited  in  Deam  v. 
f^ewkaii,  8  T.  E.16B. 

(h)  T.si.  citing  the  dtcium  in 


Tookef^i  case,  S  Co.  58^  that  in 
penonal  actions  one  jointpteaatit 
may  release  al],  and  the  argument 
of  Wood,  in  Swan  y.  Steele, 
7  Eait,  ill. 

(c)  P.  MS. 

(d)  EUiot  ?.  Dans,  3  Mos.^ 
Pull.  558. 


Oo  2 
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.l€Jb8.  Vftlid  against  both  the  partners,  is  valid  ag^st  one  ?  If 
80,  the  parties  are  right  in  cottiing  into  equity,  because 
die  release,  though  not  good  against  both,  changes  the 
nature  ef  the  property. 

^In reply  toaquestionby  the  Lord  Chancellor,  whether, 
if  two  partners  have  a  demand  against  a  principal  and  a 
surety  by  bond,  and  one,  professing  to  act  for  the  other  as 
well  as  himself^  signs,  seals,  and  delivers  a  release,  that 
rdease  is  at  law  valid  agmnst  himself  if  void  against  his 
partner?  The  Solicitor  General^  amicus  curiu^f  stated 
Aat  he  had  never  known  the  point  occur  in  practice 
h»  thought  that  the  release  might  be  pleaded;  that  a 
deed  amounting  to  a  mere  acceptance  of  terms  of  com^ 
f^ltion^  executed  by  one  partner,  is  not  bindmg  on  the 
rM,  but  that  a  release  so  executed  binds  all,  the  re-t 
lease  of  a  joint-obligation  by  one,  being  at  law  an  eXt 
tinguishmeAt  of  the  debt 

7^  Loan  Chancellor.  i 

When  Courts  of  Law  have  held  that  a  bond  which  was 
intended  to  be  executed  by  two  as  a  joint  bond,  being 
excfcuted  by  one  is  valid  as  his  bond,  why  is  this  re- 
leikse  not  valid?  The  bill  prays  an  injunction  against 
actions  on  the  surety  bond.  In  Harrison  v.  Jackson^ 
the  question  depended  in  great  measure  on  the  nature 
of  the  deed.  I  take  it  that  that  Was  a  deed  by  which 
one  partner,  signing,  sealing,  and  delivering  for  himself 
and  his  partners,  undertook  to  make  a  grant;  the  effect 
of  such  a  deed  is  very  different  from  the  effect  of  a  xe* 


It  is  common  for  suitors  to  apply  here  to  be  dis^- 
charged  from  bills  of  exchange,  from  which  they  might 
be  discharged  at  law,  the  original  jurisdiction  being  bere» 

Very 
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Ye^  msaij  injoncflons  have  been  granted  to  restrain  pror 
ceedings  on  bills  of  exchangei  where  time  given  woul^ 
have  afforded  a  good  defence  at  law  on  tbe  rule  that 
soreties  are  discharged  by  time  given  to. the  principal* 
We  had  bills  in  this  Court  before  that  doctrine  pre- 
vailed at  law.  The  fact  that  that  doctrine  now  constir 
teCes  a  legal  defence  is  no  reason  why  the  equitable  ju- 
mdictian  of  this  Court  should  not  be  maintained. 


The  LoED  Chancellor* 

Tbe  case  is  no  more  thaii  thw.  The  Haiotlff's  •^«&^»« 
Bill  states,  that  he  executed  a  bond  in  the  penalQr  «f 
^00/.,  as  surety  for  the  payment  of  250/.,  the  obl%eds 
being  partners ;  that  all  the  creditors  of  the  principal^ 
uidudihg  the  obligees  hi  the  bond,  agreed  to  accept  on 
assignment  of  his  efiects,  and  to  give  a  release :  that  is 
the  substantive  charge  in  the  bill.  It  th^i  states,  that 
the  release  was  executed  by  the  creditors,  but  that  the 
mode  of  release  by  these  two  creditors,  the  obligees,  was, 
that  one  only  released,  signing  and  sealing  the  deed  for 
himself  and  his  partner;  it  proceeds  to  eUlege^  that  the 
deed  being  executed  by  only  one  partner^  the  Plidntiff 
cannot  defend  himself  at  law,  and  prays  that  it  may  be 
declared  a  good  discharge  in  equity  against  the  surety. 

The  case  was  argued  before  me  on  the  question,  whe- 
ther this  was  a  valid  legal  release;  but  without  advert- 
ing to  that  question,  and  supponng  that  it  would  not  be 
valid  at  law,  still  the  biU  has  charged,  that  the  Defend* 
ants  agreed  to  execute  a  release,  and  that  an  assignment 
was  made  in  performance  of  that  agreement;  that  will 
sustain  the  agreement  in  equity  if  not  in  a  court  cf  hm. 
It  was  contended,  that  the  Plaintiff  could  not  support 

this 
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1818.  ^     this  bill  if  he  had  a  legal  defence.     I  caimdC  tfcoede  to 

that  argument     It  has  always  been  held  hef^  that  time 

given  to  the  principal  releases  the  surety;  the  recent 

adoption  of  that  doctrine,  by  courts  of  law,  will  not  eic- 

Conciirrent      elude  the  concurrent  jurisdiction  of  this  Court  Another 

junBdiction  of    .  .•••.».  i.  *•     »  .  i 

courts  of  eqiii-  Circumstance  is,  that  the  bill  prajs  rehef  which  cannot 


SrSo**"  ^  <>btained  at  law,  the  deliTery  of  the  bond  to  be 
tionofequiu    celled.    I  am  therefore  of  opinioni  diet  the  demarter 
^IS^S^  »«»t  te  overruled. 
l«w.  Demurrer  oTemiled.     Reg.  Lib.  A.  181 7«  fid.  1889. 


On  the  2Sd  of  My,  the  day  on  which  the  demurrer 
was  oyemiled,  the  Plaintiff  obtained  from  the  Vism 
Chancellor  an  order  for  the  common  injtmction  tHI  ao- 
gwer  and  further  order,  allowing  the  Defendants  to 
cali  for  a  plea  and  proceed  to  trial  thereon,  and  for 
want  of  a  plea  to  enter  up  judgment,,  but  staying  execu- 
tion ;  and  an  injunction  was  issued  accordingly. 

JVb».  19.  On  this  day  the  Defendants  moyedj  tb^  the  order  of 

,the  Vice  Chancellor  might  be  disdiarged,  and  the  in- 
junction dissolved ;  or  thatf  notwithstanding  such  order 
and  injunction,  the  Dde^ants  might  be  at  liberty  to 
make  an  application  to  the  Court  of  King^s  Bench  for 
payment  to  thmi  of  the  money  paid  by  the  Plaintiff  into 
the  hands  of  the  Master  oTthat  Court 

The  aQdavit  of  the  Defendant's  solicitor,  in  support 
of  the  motion,  stated,  that  in  the  action  commenced  by 
the  Defendants  on  the  bond,  a  verdict  for  250/.  was 
found  for  them;  and  on  the  20th  oi  June  1818,  the 
Plaintiff  was  taken  in  execution  by  the  Sheriff  of  Midr 
.dieses^  under  a  writ  of  Cfxpias  ad  satisfaciendum^  for  the 
fum  of  325^  10«.,  being  the  amount  of  damages  and 

costs 
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Gosto  ia  Ihe  action ;  that  on  the  8Scl  of  Jme^  on  an  ap-  1818. 
plication  by  the  PlainUff,  Mr.  Justice  Bail^  ordered 
the  Plaintiff  to  be  di^harged  out  of  the  custody  of  the 
Sheriff,  upon  payment  into  the  hands  of  the  Master^  of 
the  amount  of  the  sum  indorsed  on  the  writ,  with  the 
Sheriff's  poundage,  to  remain  in  the  hands  of  the  Mas* 
ter  until  farther  order ;  and  that  the  Defendants  have 
put  in  an  answer^  denying  the  wh<de  equi^  of  the 
Plaintiff's  bUl. 

Mn  Agar  for  the  motion. 

The  merits  have  been  decided  at  law;  if  the  release 
could  have  been  pleaded  in  the  action,  this  Court, 
which  never  relieves  mispleading,  will  not  restrain  pro- 
ceedings under  the  execution.  The  release,  if  void  at 
law,  cannot  be  good  in  equity.  A  common  injunctiout 
issued  after  execution  executed  against  the  person,  is 
irregular. 

Mr.  Blake  against  the  motion. 

On  the  demurrer,  the  Court  decided,  that  the  Plaintiff 
might  be  entitled  to  equitable  relief.  The  Court  will 
not  permit  the  Defendants  to  obtain  the  money,  till  the 
question  of  equity  is  determined.  Axe  v.  Clarke  {a)^ 
Franklin  v.  Thomas,  {b)  A  motion  to  dissolve  the  com* 
mon  injunction  per  saUum,  without  the  usual  order  nisif 
is  contrary  to  practice. 

The  Lord  Chancellob. 

In  what  instances  has  the  common  injunction  been 
granted,  after  the  body  has  been  taken  in  execution  ? 
Where  the  money  has  been  levied,  the  writ  is  often  is- 
suedy  because  the  execution  is  not  complete  till  the  re- 

(a)  %  Dick.  549.  (^)  S  M<r.  S95. 

turn; 
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1818.  tarn;  and  miuiy  acts nwy  be dooe  b^iireen  the  feiy  fiiid 
the  return ;  but  vthere  the  body  has  been  taken,  the  es^ 
ecution  b  executed^  Mr.  Justice  Bailey  would  not  have 
discharged  the  Plaintiff  out  of  custody,  without  payment 
of  the  money  to  the  Defendants,  unless  he  had  observed 
some  irregularity  in  the  proceedings. 


The  Lord  Chancellor. 

1S19.  There  is  no  doubt  that  if  execution  has  been  executed 

Aft.  97.      before  an  injunction  can  be  obtained,  in  a  case  vx  which 

the  Court  will  interfere  after  execution  executed^  the 

Court  must  set  the  matter  right;  but  cases  in  which  it 

^iriU  so  interfere,  are  special. 

.  The  old  practice  always  was,  by  suf^lemental  bill  to 
make  the  sheriff  a  party,  and  order  him  to  pay  over  the 
money.  Lord  ThurUm  thought  that  if  goods  were  in 
the  hands  of  the  sheriff  the  order  would  authoriae  the 
sheriff  to  stay  proceedings, ,  but  if  be  chose  to  pay  over, 
he  might  (a)  The  Court  afterwards  resolved,  that  if 
the  money  was  paid  over,  it  would  compel  a  return.  If 
the  law  is  so  with  regard  to  goods,  it  is  impossible  to 
maintain  that  the  par^  shall  not  have  relief  where  the 
execution  is  against  the  body,  because  the  sheriff  cannot 
do  with  that  as  with  goods. 

In  ttavkhfny*  Thomas  (6),  on  the  day  on  which- the 
Plaintiff  would  have  been  entitied  to  an  injunction,  the 
Defendant  demurred,  and  by  that  means  prevented  the 
issuing  the  writ.  One  of  the  great  difficulties  was  on  the 
form  of  the  injunction ;  the  common  form  allowing  the 


(a)  Axt  V.  ClarU^  %  Dick.S49.  (6)  5  Mer.  US. 

3  Mer.  S54. 
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pfortijr  ti^od)  for  a  plea^and  fNrocced  tQ  trial,  &c.;  and       1819. 
I  AkA  Hm  on  qiqiiiiy  we  satisfied  oiitsalires,  that  evea    t*     ^     ' 
in  f^ose  HpedaX  cases  the  coimnon  form  is  employed.  v. 

Tlie  pfactioe  of  vpjpljing  that  form  itself  established  P^hkins. 
ibat  there  must  be  some  principle  for  the  applicatbn. 
It  would  be  an  intolerabte  hardship^  that  when  the  body 
is  taken,  the  party  could  not  be  dbcharged  firom  execu- 
^ioB ;  but  if  the  Court  delifens  turn,  care'must  be  taken 
lo  pbce  hfan  in  sock  a  situation  that  he  shall  not  be  at 
iSbettj  to  say,  diat  he  has  satisfied  the  execution. 

I  i^gvee  withXord  Thurkno^  that,  after  the  ii^unction,  where  an  in- 

the.  sheriff  might  proceed  to  sell;  but  not  if  he  meant  to  {^^^ft^^^^^ 

say  that  the  Court  would  not  stay  the  money  in  the  hands  cution  mimt 

of  the  sheriff:  always  considering  these  as  special  cases,  li^l^fp  J^^y  ^ 

and  admittinir  that,  in  ordinary  cases,'the  Court  will  not  proceed  to 
.        -  o       -^  ^  »  sell,  but  the 

intertereb  Court  will,  in 

special  cates, 

|dr.  4g^  niendpned,  that  this  subject  had  recently  neyinhis 
jmdergone  discussign  befcx'e  the  Court  of  Exchequer;  hands, 
and  Mr.  Blake  added,  that,  in  thatinsrtance,  the  bill  was 
filed  after  execution  against  the  person. 

The  hovJO  Chamceixor. 

There  is  an  unpoitaaC  diflbreaoB  between  a  bill  filed 
aftap  e3fecH^n,  and  a  ball  filed  S»  the  purpose  of  pre« 
yeatbig  execntioRk 

The  present  is  a  very  special  case.  Unless  I  misrep- 
colket  wjhat  passed  on  the  former  occasion,  although  the 
party  is  already  in  execution,  y^t,  if  the  case  is  such  that 
ttie  Court  would  grant  an  injunction  after  execution,  the 
form  of  the  writ  is  the  same  as  in  the  ordinary  cases;  (a) 

(a)   This  posidon   was   confirmed  on  reference,  by  the  regit- 
trar,  Mr.  Crofl. 
Vol.  IL  P  p  In 
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Whether  a 
c^Tenant  not 
to  sue  one  of 
several  co- 
obligors  is  in 
equity  a  re- 
lease of  the 
reit,  quaref 


In  many  cases  the  injunction  is  granted  after  execatioa 
executed)  as  on  warrants  of  attorney.  If  the  conrt  <£ 
law  has  acted  on  what  I  may  call  its  equity,  that  a£S>rds 
no  reason  why  this  Court  should  not  entertain  jurisdic- 
tion on  a  bill  filed.  It  is  quite  a  difierent  question  where 
judgment  has  been  obtained  after  proceediiigs  at  law. 

I  apprehend  that  I  shall  feel  no  difficulty  on  the  doc* 
trine  as  between  principal  and  surety.  If  I  mistake  not, 
there  is,  in  the  Term  Beports,  a  decision,  that  a  core- 
nant  not  to  sue  one  of  several  co-obligors  is  not,  at  law, 
a  release  of  the  co-obligors,  {a)  That  may  introduce  a 
question  whether  such  a  covenant  is  not  a  release  in 
equity. 


'^  His  Lordship  doth  order,  that  the  Plaintiff  be  at  li- 
berty to  make  an  application  to  the  Court  of  King^s 
Bench  for  payment  to  him  and  to  the  Defendants,  of  the 
money  paid  by  the  Plaintiff  into  the  hands  of  the  Mas- 
ter of  the  said  Court  of  King^s  Bench,  pursuant  to  the 
order  of  Mr.  Justice  Bailey^  on  the  2Sd  day  of  June 
1818 ;  and  it  is  ordered  that  they  do  pay  the  same  when 
so  received,  to  be  verified  by  affidavit,  into  the  bank,  with 
the  privity  of  the  AccountantrGeneral  of  this  Court,  on 
the  credit  of  this  cause,  to  abide  the  event  <^  this  cause ; 
but  this  order  is  to  be  without  prejudice  to  the  ri^t  of 
any  of  the  parties  to  such  money^  or  any  of  the  qwcotfoni 
in  this  cause." 

Reg.  Lib.  A.  ISIS  foL  1281. 

(a)  Dean  t.  NewhuU,  S  7*.  J?.  198.    HtUUk  v.  JB^,  6  Tmmi. 

S89. 


END   Olf  THE  THIRD  TARTt 


REPORTS 

CASES 

AROUED  AND  DETERMINED 

HIGH  COURT  OF  CHANCERY. 

Commencing  in  the  Sittings  before 

HILAJRY  TERM, 

58  Geo.  III.  1818. 


BOLLS. 
1818. 

CAMPBELI^  r.  MULLETT.  J^^e^i 

^  JuJif  23.  24. 

WILLIAMSON  r.  LONGMEAD.  iiwf'is, 

19.  84. 

1HE  original  bill  filed  on  the  14>th  of  July  1804,  by  Two  Amen- 

Jrchibald  CampbeU, David  Williamson,  Jams  Doll,  r^\^n^^T 

John  Munnickhw/son^  and  Joseph  Sierreit,  of  BaUiniore^  Baitimore, 

in  North  America,  and  John  Healheoie  of  London,  Mei>  Sect  r^^^^ 

chants,  (the  first  five  Plaintiffs  being  trustees-of  the  estate  residing  at 

and  effects  of  Sifphen  Zacharie,   of  Baltimore, .  Me»-  beingTii  p^rt- 

chant  on  his  separate  account,  and  as  a  partner  of  oership,  and 

Messrs.  Coopman  and  Vochez,  lately  trading  in  Balti-  certain  ships 

more,  under  the  firm  of  Zacharie,  Coqnman,  and  Ck).,)  ^I?'.«j;ed  by 
'     ,        ,     „         ,  «        .  ''  Bntish  crui- 

stated  that  m  Nofoembfir  1794?,  a  trealy.of.amity,  com-  zere,  ondthe 

merce,  and  navigation,  between  his  Majesty  King  George  oppoTnted"^" 

under  the  7th 
article  of 
the  Treaty  of  Commerce  concluded  in  1794,  between  this  country  and  America, 
for  awarding  compensations  to  American  subjects  who  had  sufferea  .losses  by  cap- 
ture for  which  tney  could  obtain  no  redress  in  ths  ordinary  tribunal,  liaviiig 
awarded  in  compensation  of  the  .ships  of  the  partnership  captured,  certain  sums 
to  the  two  Americans,  with  express  exclusion  of  the  French  citizen,  as  an  alien 
enemy;  the  sums  so  awarded  are  not  partnership  property,  and  the  creditors  of 
the  paitnerstup  have  no  claiffl  on  them,  as  against  the  separate  creditors  of  the 
Americans. 

Vol  .  II.  Q  q  4he 
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1818.        the  Third,  and  the  United   States  of  America^  was 
^, '  '  signed  by  certain  Ministers  Plenipotentiary,  and  in  the 

V.  course  of  the  following  year  duly  ratified  by  his  Majesty 

MuLLETT.     gjj  J  ^g  ^^^  President  of  the  United  States ;  that  by  the 
7th  article  of  the  treaty,  after  reciting  that  complaints 
having  been   made  by  divers  merchants,  and  other 
citizens  of  the  United  States,  that,  during  the  course  of 
the  war,  in  which  His  Majesty  was  then  engaged,  they 
had  sustained  considerable  losses  and  damages,  by  rea- 
son of  irregular  or  illegal  captures  or  condemnations  of 
their  vessels  and  other  property,  under  colour  of  autho- 
rity or  commissions  from  His  Majesty,  and  that  from 
various  circumstances  adequate  compensation  for  the 
losses  and  damages  so  sustained,  could  not  then  be 
obtained  by  the  ordinary  course  of  judicial  proceed- 
ings, it  was  agreed,  that  in  all  such  cases  where  ade- 
quate compensation  could  not,  for  whatever  reason,  be 
then  actually  obtained  in  the  ordinary  course  of  justice, 
full  and  complete  compensation  should  be  made  by 
the  British  government  to  the  claimants,  and  tliat  for 
the  purpose  of  ascertaining  the  amount  of  any  such  losses 
and  damages,  five  commissioners  should  be  appointed 
und  authorized  to  meet  and  act,  and  that  the  award 
of  the  commissioners  or  any  three  of  them  should  in 
all  cases  be  final  and  conclusive,  both  as  to  the  justice 
of  the  claim,  and  to  the  amount  of  the  sum  to  be  paid 
to  the  claimants,  and  His  Majesty  undertook  to  cause 
the  same  to  be  paid  to  such  claimants  in  specie,  without 
any  deduction,    in    such    place,    and   at  such    time, 
as  should  be  awarded  by  the  commissioners ;  and  that 
five  persons  were  duly  appointed  and  constituted  to 
carry  into  effect  the  provisions  of  that  article. 

The  bill  proceeded  to  state,  that  Stephen  Zacharie^ 
Francis  Coqpman,  and  John  Vochez  (deceased)  wcre^  ia 
the  year  1793^  and  had  been  for  some  time  previously 

merchanti 
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merchants  and  co-partners  at  BaUimore,  tmdcrr  fiie  16! 8. 
firm  of  Zacharie^  Coapman  and  Co.,  and  traded  to 
the  Wesi  Indies  and  Europe,  Zacharie  and  Vochet  f^ 
siding  at  BaUimorey  and  Coopman  re^din^  at  the 
island  of  5/.  Domingo  in  the  fVesi  Indies  /  that 
80m^  time  in  the  year  1793,  in  consequence  of  die 
oapture  of  many  of  their  ships  l)y  British  cruisers, 
and  large  debts  due  to  them  from  the  French  gch 
vernment,  Zachariey  Coopman^  and  Voehet  became 
embarrassed,  and  at  length  stopped  payment  of  theii^ 
debts ;  that  in  November  17945  Vochez  intending  shortly 
afterwards  to  proceed  on  a  voyage  to  Buropey  it 
was  agreed  between  him  and  his  co-partners,  that 
he  should  collect  for  his  and  their  use,  all  the  monies 
'due  or  to  become  due  to  him  and  them  as  ec^art* 
ners  in  Europey  and  in  pursuance  of  such  agree- 
ment, Zachariey  Coopman,  and  VocheXf  on  the  d4th 
day  of  November  1794,  executed  a  power  of  attor* 
ney  to  Vochez^  to  recover  and  receive  all  sums  of  money^ 
debts,  S(c«  and  demands  whatsoever,  due^  payable 
and  belonging  to  them  or  detained  £pom  them  by 
any  means,  and  perform  all  things  for  them  as  eo* 
partners^  as  he  should  from  time  to  time  find 
necessary  and  convenient;  that  in  1795  Fadhex  at* 
rived  in  England^  and  commenced  business  on  his 
own  account  in  London,  as  agent  for  the  French 
prisoners  in  this  country,  and  continued  to  reside  here 
until  his  death;  that  VocheZy  on  the  24th  of  March 
1798*  executed  a  power  of  attorney  to  Thomas  MuUeti 
and  Joseph  Jeffries  EvanSy  whereby,  on  behalf  of  himself 
pnd  his  co-partners,  and  under  and  by  virtue  of  the 
former  power  of  attorney,  he  substituted  in  his  place 
Mtdlett  and  Evans,  for  him  and  his  co-partners;  that  Mul^ 
leH  and  Evasu  in  April  1796,  on  behalf  of  ZachariCy 
Qwpmtmf  and  Vochez^  as  co-partn^s^  and  as  their  agent* 

Qq  2  or 
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Camfbeix 

MgiXBTT. 


or  attomies,  and  also  on  behalf  of  Zacharie  on  bis  own 
private  account,  and  as  bis  agent  or  attorney,  presented 
several  memorials  to  the  commissioners  appointed  to 
carry  into  effect  the  provisions  of  the  7th  article  of  the 
treaty,  praying  compensation  and  relief  for  the  loss 
sustained  by  Zacharie^  Coopman  and  VockeZf  as  co-part- 
ners, and  also  by  Zacharie  on  bis  own  private  account, 
by  reason  of  the  capture  and  condemnation  of  their 
ships  and  the  cargoes  thereof,  by  the  British  i  and  on 
the  8th  of  July  4803,  the  commissioners  by  seven 
awards,  adjudged  and  awarded  that  seven  sums  of 
money  should  be  paid  to  Mtdlett  and  Evans,  on  be- 
half and  for  the  sole  use  of  Zacharie  and  Vochez,  their 
executors,  administrators,  and  assigns,  for  the  losses, 
and  expenses  sustained  by  them,  in  consequence  of  the 
capture  of  seven  ships  named  ;  and  the  commissioners 
also,  by  another  award  of  the  same  date,  adjudged 
and  awarded,  that  the  sum  of  1496/.  125.  ^d.  should 
be  paid  to  MuUett  and  Evans,  on  the  behalf  and  for 
the  sole  use  of  Zacharie  alone,  his  executors,  &c.  for 
the  loss  sustained  by  him,  in  consequence  of  the 
capture  of  the  ship  Hope ;  all  the  sums  of  money  so  . 
awarded  being  made  payable  by  three  equal  yearly  in- 
stalments, on  the  15th  of  Jtdy  in  each  year,  the  first  in- 
stalment to  be  paid  on  the  15th  oi  Jtdy  1803;  that 
the  British  Parliament  granted  to  his  late  Majesty  a 
sum  sufficient  for  the  payment  of  the  awards,  and 
the  money  tobe  paid  under  such  awards,  was  im- 
prested  by  warrant  under  the  sign  manual  to  Joseph 
Alcock,  principal  clerk  of  the  revenue  department ;  that 
the  awards  were  delivered  to  Mullett  and  Evans,  and  they 
received  from  Alcock  on  the  15th  of  July  1803,  1979/. 
145.  Id;  being  the  whole  money  awarded  in  respect  of 
the  ship  Liberty,  and  they  also  received  from  Alcock  the 
first  instalment  of  the  several  other  sums  of  money,  by 

the 
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the  odier  awards  made  payable,  and  the  residue  of  sach 
several  other  sums,  to  the  amount  of  10,251L  Ss*  4^ 
still  remained  in  the  hands  of  Alcock ;  thiCt  at  the  respec- 
tive times  of  the  captures  of  the  several  ships  mentioned 
in  the  awards,  Coopman  resided  at  St.  Domingo  as  a 
French  citizen,  and  the  commissioners  considering  him 
as  an  alien  enemy,  did  not  therefore  conceive  him  to  be 
entitled  to  any  relief  or  compensation,  in  respect  of  such 
ships  as  joint  property. 


1818* 


The  bill  also  stated  that  Zacharie  at  a  Session 
of  the  General  Assembly  of  Maryland,  held  at  the 
city  of  Annapolis,  from  the  6th  of  November  1797,  to 
the  21st  oi  January  1798,  obtained  an  act  exempting 
his  person  from  imprisonment,  on  account  of  debts  due 
from  him  as  a  partner  with  Coopman  and  Vochez,  and 
also  in  his  private  capacity  for  the  time,  and  upon  the 
terms  therein  mentioned,  and  by  that  act  Campbell, 
Williamson,  Dall,  Munnickhuyson,  and  Sterrett,  were  duly 
appointed  trustees  of,  and  became  entitled  to  his  real  and 
personal  estates,  for  the  benefit  of  or  in  trust  for  all  his 
creditors,  not  only  in  his  private  individual  capacity,  but 
also  as  a  partner  with  Coopman  and  Vochez ;  ihdX  by 
a  letter  of  attorney  under  their  hands  and  seals,  dated 
the  Sd  oi  December  1803,  the  trustees  appointed  John 
Heathcote  their  attorney,  for  them  and  for  the  use  of 
the  creditors  of  Zacharie,  as  a  partner  with  Coopman 
and  Vochez,  and  in  his  individual  capacity,  to  demand 
from  MuUett  and  Evans,  and  from  any  other  person  liable, 
all  ^ums  received  on  account  of  the  first  instalment  of 
the  several  awards  which  became  due  on  the  said  15th  of 
Jidy  1803,  and  an  assignment  of  the  several  awards  to 
Heathcote,  for  the  benefit  of  the  trustees,  and  also  all 
future  instalments  of  the  monies  payable  by  the  awards; 
that  at  the  time  the  memorials  were  presented,  Vochez, 
with  respect  to  his  transactions  in  this  country,  was  in 
insolvent  circumstances,  and  had  ceased  to  carry  oft 
Qq  3  business 
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IStft  teamte  btfrtf  and  bo  continued  in  suoh  mmmatuktu 
until  the  time  of  his  death,  and  by  some  deed  bearing 
date  on  or  abdUt  the  19th  of  August  1803,  he  assigned 
$31  his  estate  and  effects,  and  particularly  his  right  and 
interest  in  the  awards,  and  the  monies  thereby  made 
payable  to  Pkilip  Langmeady  Thomoi  Mem^  (residing 
out  of  the  jurisdiction)  and  John  Comptotif  three  of  hie 
priiicipal  creditors,  in  trust  for  the  benefit  cf  themselnM 
and  all  others  his  separate  creditors,  and  for  the  pn»» 
pose  of  making  some  provision  for  his  maintenance 
doting  his  life ;  that  VocheH  died  in  or  about  May  1804 
ioiolYentt  and  that  no  person  had  taken  administration 
to  bis  estate  in  case  he  died  intestate,  or  if  he  made  a 
wiUi  the  same  bad  not  been  proved,  and  there  was  not 
any  legal  personal  r^resentative  of  him. 

The  bill  in  answer  to  a  pretence  by  l^Uleti  and 
JBimi^  that  they  had  retained  1629/..  Ss*  9d^  of  the  anma 
reoeived  by  them,  in  discharge  of  some  debts  due  from 
VocA0z  alone^  and  paid  the  remainder,  and  by  the  deed 
of  the  19th  of  August,  1803,  assigned  the  awards  and 
ibe  monies  payable  thereby,  to  Langwieadf  Maih  and 
Onr^ionf  upon  certain  trusts  for  the  benefit  of  them* 
inlves,  and  all  other  the  separate  creditors  of  Vsekez^ 
after  payment  of  some  maintenance  to  him  iat  his  life, 
and  ware  therefore  not  then  answerable  fw  the  money 
received  by  them,  charged,  that  such  payment  and  re^ 
taining,  and  assignment,  were  a  breach  of  trust  and  m 
fraud  in  JfiiOfl^  and  £oaiw  /  that  iSa^oritf  never  signed 
the  deed  <tf  the  19th  of  August,  1803,  and  that  if  the 
WW  bears  hb  signature,  it  was  added  thereto  by  V^ 
fyjiA^  who  had  no  lawfiil  authority  so  to  do^  and  tliac 
HMrfi  and  Mvans,  before  they  received  the  money, 
]^MW  that  the  house  of  Zacharief  Coopmom^  and  Co. 
was  inpolveot,  or  had  stopped  payment;  that  Im^ 
ifieadt  Msifh  and  Comptimf  when  they  received  the  sum 
paid  by  MMett  and  Smnh  knew  «hat  k  was  not  the 

sole 
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sq1«  property  of  Vochez^  but  of  him  and  Zaeharie,  or        1818. 
ZacAarie^a  trustees,  and  ought  not  to  have  distributed     ^     -  "^^ 
more  than  Fodez's  share  among  his  creditors,  and  that  «. 

on  the  19di  of  August,  1803,  Langmead,  Meifh  wd  M0U.»t». 
Compiony  and  Vochez^  executed  a  deed  of  indemnity  to 
MuUett  and  Evaru^  against  the  consequences  of  the  aS'- 
signment  of  the  awards,  and  payment  of  the  mopey^ 
Vochezj  without  any  lawful  autliority,  affixing  the  signa^ 
ture  of  Zacharie,  the  power  of  attorney  of  the  4tb  of 
Naoember^  1794,  not  authorising  Jbim  to  execute  that 
deed,  or  the  deed  of  assignment  in  the  name  of  Zaeharic  $ 
and  on  the  payment  by  Langmead^  Mein^  and  Comptony 
they  received  an  indenmity  from  the  other  cittditors  of 
Vochez. 

The  bill  prayed  that  MuUett  and  EvanSf  and  also 
iMngmeadj  Mein,  and  Compton^  might  be  decreed  to 
pay  to  the  Plabtiff  HeathcotCf  on  behalf  of  the  other 
Plaintiffs  as  trustees,  the  sum  received  by  MuUett  and 
Evans  for  the  first  instalment  of  the  money  made  pay* 
able  by  the  award  which  relates  to  the  ship  Hcpej  and 
also  the  share  which  belonged  to^  and  formed  part  of 
the  estate  and  effects  of  Zacharie  of  the  several 
other  sums  of  money  received  by  MuUett  and  Evans^ 
in  respect  of  the  award  made  in  £ivor  of  the  ship'  U^ 
bertjff  and  for  the  first  instalment  of  the  several  sums  of 
money  made  payable  respectively  by  the  several  other 
awards,  with  interest ;  and  that  the  award  which  idates 
to  the  Hope  might  be  assigned  to  Heathcote  on  behalf 
of  the  other  Plaintiffs  as  trustees,  and  that  the  several 
other  awards  might  be  deposited  and  lodged  with  one  ^ 
of  the  masters  for  safe  custody,  and  for  the  benefit  of  all 
parties  interested  therein ;  and  an  injunction  to  restraia 
MuUett  and  Evans,  and  also  Langmead^  Mein  and  Comp^ 
ton  fi-om  receiving,  and  Alcock  fi-om  paying,  the  smn  of 
10,257/.  85.  ^d.  in  his  hands. 

Qq  4  By 
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1818. 


Campbell 

V. 
MffLLJtTt, 


By  their  answer  MvUett  and  Eoans^  admitting  that 
Zacharicy  Coopman^  and  Vochez  had  in  1793  stopped 
payment  of  their  debts,  stated,  that  they  had  not 
been  informed  of  that  event,  when  the  power  of  at* 
tomey  was  executed  to  them  by  Vochezy  nor  till  some 
time  in  the  year  1803  ;  that  when  they  presented 
the  memorials  to  the  commissioners  they  beliered, 
and  still  believed,  that  Vochez  was  in  affluent  cir- 
cumstances: that  they  knew  not  whether  he  was  insol- 
vent at  the  time  of  his  death,  but  that  a  very  large  sum 
then  remained  due  to  him  on  account  of  his  contract 
with  the  French  government ;  more  than  sufficient  to 
pay  his  debts. 


Langmead  apd  Compton^  by  their  answer  denied  know- 
ledge or  belief,  that  when  the  memorials  were  presented 
by  Muttett  and  Evans,  Vochez  was  in  insolvent  circum- 
stances, but  stated  reasons  for  believing  that  he  had 
acquired  a  large  fortune  by  his  contract,  and  that  at  bis 
death  he  was  not  insolvent,  the  French  government 
being  indebted  to  him  180,000/.,  and  his  debts  not 
exceeding  43,000/.;  tlmt  in  consequence  of  the  omission 
of  the  French  government  to  remit  to  him  the  sums 
stipulated  by  his  contract,  Vochez  became  unable  to  pay 
his  debts,  and  proposed  to  assign  to  Langmead^  Mein 
and  Comptofiy  as  his  principal  creditors,  the  awards  of  the 
commissioners,  and  (by  a  deed  in  the  custody  of  Mem) 
executed  an  assignment  to  them  on  trust,  (subject  to  cer- 
tain debts  specified,  and  a  sum  for  his  maintenance,)  for 
the  benefit  of  his  creditors,  affixing  thereto  the  signature 
of  Zacharie  or  Coapman,  or  both  of  them ;  denied  that 
they  had  distributed  any  sums  among  themselves,  or  the 
separate  creditors  of  Vochezy  all  the  funds  received  by 
them  having  been  applied  by  the  order  and  to  the  use 
of  Vochez,  according  to  the  agreement;  and  denied 
Imbility  to  the  Plaintifls, 

The 
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The  answer  of  Akock  stated  that  he  had  paid  to  1818. 
MuUett  and  Evans^  or'  their  assigns,  by  virtue  of  the 
warrants,  ten  sums,  amounting  in  the  whole  to  7108/. 
85.  8e/.,  and  that  there  was  remaining  in  his  hands  for 
the  persons  entitled  thereta  under  the  awards,  the  sum 
of  10,2572.  85.  4ef.;  which  was  afterwards  paid  into 
court. 

The  bill  having  been  amended,  by  their  several 
answers,  hangmead  and  Compton  stated  their  belief  that 
Vochez  had  advanced  to  the  account  of  Zacharie^  Coop-' 
man  and  Co.,  from  his  private  property,  10,787/.  6s.  2^/., 
and  that  Coopman  was  also  indebted  to  Vochez  on  account 
of  his  contract,  and  that  Vochez  had  a  lien  on  the 
awards  for  those  sums,  and  Langmeadj  Mein  and  Comp- 
ton,  were  entitled  to  deduct  those  sums  from  the  money 
accruing  due  on  the  awards;  and  insisted  that  the 
money  was  payable  to  the  sole  use  of  Zacharie  and 
Vochez. 

By  the  decree,  dated  the  15th  of  March  18019,  the 
bill  was  dismissed  as  against  Akock;  and  it  was  ordered 
that  the  master  should  take  an  account  of  all  sums  of 
money  received  by  Mtdleti  and  Evans,  or  either  of  them, 
or  by  any  other  person,  &c.  as  and  for  the  first  instal- 
ment of  the  money  made  payable  by  the  award,  relat- 
ing to  the  ship  Hope ;  and  an  account  of  the  several 
other  sums  of  money  received  by  MuUett  and  Evans,  or 
either  of  them,  &c.  in  respect  of  the  award  made  in 
favour  of  the  ship  Libertjf ;  and  as  and  for  the  instal- 
ments of  the  several  suras  of  money  made  payable  by 
the  several  other  awards;  and  ascertain  how  much  of 
what  he  should  find  due  from  them  upon  taking  the  last 
mentioned  account,  was  the  proportion  or  share  which 
belonged  to  and  formed  part  of  the  personal  estate  and 
effects  of  Zacharie  s  and  the  master  was  likewise  to  take 

an 
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IB  18.  an  account  of  all  payments  made  by  MuHett  and  Evans^ 
to  Vochez  on  account  of  the  partnership  of  TUichariCf 
Coopman  and  Vochez^  and  on  the  separate  account  of 
ZachariCi  in  respect  of  the  said  .instalments,  and  of  the 
award  made  in  favour  of  the  ship  Liberty;  and  in  case 
the  master  should  find  any  accounts  settled  between 
Mullett  and  Evansj  and  the  said  partnership,  he  was  not 
to  disturb  the  same ;  and  it  was  ordered  that  the  master 
should  take  an  account  of  all  sums  of  money  received 
by  Langmead  and  Compton^  by  virtue  of  the  assij^nment 
to  them  of  the  awards^  and  also  an  account  of  all  pay* 
ments  made  by  them  on  account  of  the  partnership  of 
Zadiarie,  Coopman  and  Vochez  s  and  the  master  was 
also  to  take  an  account  of  all  the  payments  made  by 
Vochety  on  9CCO\mi  of  his  said  partnership^  and  for  the 
wspwrate  use  of  Zacharie. 

By  his  report  dated  the  8th  of  .February  1813,  the 
master  certified  that  a  state  offsets  had  been  laid  before 
him,  verified  by  the  examination  of  Mullett  and  Evans^ 
whereby  they  stated,  that  they  had  not  received  any 
lums  of  money  as  the  first  instalment  of  ihe  money  made 
payable  by  the  award  respecting  the  ship  Hope :  nor  in 
respect  of  the  award  made  in  favour  of  the  ship  Liberty  ; 
nor  as  the  instalments  of  the  several  sums  of  money  made 
payable  by  the  several  other  awards,  except  the  first  in- 
stalments of  the  money  made  payable  by  the  awards  in  fa* 
TOur  of  two  ships  named,  for  which  they  admitted  to  have 
leceived  578/*  19s.  5^.,  and  10^0/*  3s.  W. ;  that  the  com- 
missioners appointed  under  the  treaty  of  amity,  com* 
merce  and  navigation,  between  his  Britannic  Majesty  and 
the  ynited  States  of  America,  by  two  several  awards, 
adjudged  that  the  said  two  sums  should  be  paid  to 
MuUett  and  Evans,  for  the  sole  use  of  Zacharie  and 
Vochez  i  and  the  master  found  that  the  sum  of  1814/. 

Us. 
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lis.  ^d.i  being  one  moiety  of  the  total  of  those  two  1818. 
sqmSi  was  the  proportion  or  share  wliich  belonged  to 
and  formed  part  of  the  personal  estate  o^Zacharie  :  and' 
he  found  th:it  Midlett  and  Evans  had  paid  on  account  of 
the  partnership  of  Zacharie,  Coopman  and  Vochez^  for 
charges  and  commission  in  respect  of  the  awards,  and 
for  a  gratuity  to  the  American  consul,  1027/.  45*  3d.\ 
and  that  they  paid  to  VocheZy  on  account  of  the  part- 
nership of  Zacharicj  Coopman  and  Vochezy  sundry 
sums,  amounting  to  880/.,  and  to  the  separate  use 
of  Zackarie,  for  the ,  charges  and  commission  on 
the  ship  HopCf  and  for  his  portion  of  the  gratuity 
to  the  American  consul,  the  sum  of  111/.  155.  ld»  ^ 
that  Langmead  and  Compton  had  received  on  account 
of  the  first  instalment  of  the  several  awards,  certain 
sums,  amounting  to  the  sum  of  5278/.  Os,  'Id. ;  and 
the  master  did  not  find  that  Langmead  and  Compton 
had  made  any  payments  on  account  of  the  partner- 
ship of  Zachartey  Coopman  and  Vochez^  except  the  suiq 
of  282/.  Os.  8(/.  paid  to  Mtdlett  and  Evans,  on  account 
of  the  balance  due  to  them,  in  respect  of  payments 
made  by  them  on  account  of  the  partnership,  and  there- 
inbefore mentioned  ;  and  he  found  that  Vochez  had  paid 
on  account  of  the  partnership,  of  Zacharie^  Coopman  and 
Vochez,  several  sums,  amounting  to  the  sum  of  8363/. 
ISs.  Sd. ;  and  he  did  not  find  that  Vochez  had  paid  any 
sum  for  the  separate  use  of  Zacharie* 


On  this  day  the  cause  came  on  for  further  directions.        is  is. 

June  S. 

Sir  Samuel  Bomilly  and  Mr.  Wear,  {qt  the  Pldntiffi. 
Mr.  Hari  and  Mr.  Bakkby,  for  the  Defendants. 
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1818.  The  Master  rfihe  Rolls. 

I  have  read  the  pleadings  in  this  cause,  and  I  think 


that  the  important  questions  which  it  involves  must  be 
July  85.  more  fully  argued.  The  bill  calls  on  the  court  to  dis- 
tribute a  sum  of  24,000/.  stock;  and  it  must  be  admitted, 
that  if  this  fund  is  clearly  shown  to  be  the  property  of 
the  partnership,  belonging  at  once  to  the  three  part- 
ners, and  liable  to  their  joint  debts,  and  if  the  suit  is 
properly  constituted  to  agitate  that  question,  then  no 
difficulty  would  occur  in  the  distribution ;  neither  part- 
ner could  claim  it  till  two  sets  of  accounts  had  been 
taken,  the  accounts  of  outstanding  debts,  and  the 
accounts  inter  se :  but  the  questions  in  this  cause  are, 
first,  whether  this  fund  is  partnership  property;  secondly, 
whether  the  suit  is  properly  constituted  to  enable  the 
court  to  decide  that  point?  The  former,  a  difficult 
question,  has  not  yet  been  spoken  to.  The  three  part- 
ners, two  residing  at  Baltimore^  and  the  third  at  St. 
Domingo^  were  owners  of  several  ships  captured ;  by  an 
article  of  tlie  treaty  of  1794,  a  mode  having  been  pro- 
vided for  making  compensation  to  American  citizens, 
who  had  sustained  losses  by  capture,  for  which  redress 
could  not  otherwise  be  obtained,  memorials  were  pre- 
sented on  behalf  of  the  three  partners  to  the  commis- 
sioners appointed  by  the  treaty,  specifying  several  ships. 
Zacharie  was  sole  proprietor  of  one  ship,  which  was 
never  partnership  property,  and  the  Plaintiffs,  there- 
fore,  who  were  appointed  by  an  act  of  assembly  to  re- 
present Zacharie^  would  be  entitled  to  so  much  of  the 
fund  in  question  as  was  tlie  produce  of  that  ship.  The 
commissioners  made  a  distinct  award  for  each  ship ;  all 
the  awards  but  one  relating  to  ships  that  had  originally 
belonged  to  the  three  partners ;  but  Zackarte  and  Vochez 
being  American  subjects,  resident  in  Baltimore,  Cocp^ 
man  was  a  French  citizen,  reside'tit  at  St.  Domingo,  at 
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the  time  of  the  capture  and  of  th^  memorials;  on  that  1818. 
ground  the  commissioners  were  of  opinion  tliat  he  was 
entitled  to  no  compensanon.  That  opinion  might  be 
founded  on  the  principle  either  that  as  to  so  much  of  the 
ships  as  was  Trench  property,  they  were  rightly  cap- 
tured, or  that  if  they  were  then  American  property, 
yet  compensation  ought  not  to  be  now  given  to  an 
alien  enemy.  Whatever  was  tlie  reason,  the  commis- 
sioners refused  compensation. 

The  question  which  I  consider,  as  requiring,  to  be 
argued  is,  whether  the  sums  thus  awarded  are  the  pro- 
perty of  the  three  partners,  being  the  produce  of  cap- 
tured ships,  which  were  their  property,  and  two  of  the 
partners  being  Americans^  and  the  third  a  French 
citizen,  whom  the  -  commissioners  intended  to  exclude ; 
the  creditors  of  the  three  having  an  undoubted  right 
against  the  ships:  or  are  they  a  new  acquisition  belonging 
to  the  two  partners  ?  Supposing  that  the  court  would 
decree  the  fund  between  Zacharie  and  Vochez,  to  the 
exclusion  of  Coopmant  it  must  be  observed  that,  though 
the  assignees  of  Vochcz  are  parties,  it  appears  that  he  is 
dead,  and  no  personal  representative,  who  would  be 
entitled  to  any  surplus  remaining  after  payment  of  debts^ 
is  before  the  court ;  and  it  may  be  doubted  whether  in 
his  absence  the  court  can  dispose  of  this  property.  But 
another  point  must  be  considered;  is  the  suit  fidy 
framed  for  the  discussion  of  the  question,  whether  this 
fund  is  partnership  property  ?  The  bill  is  filed  by  per- 
sons claiming  under  Zacharie  against  the  assignees  of 
Vochezj  but  I  do  not  find  that  that  preluninary  question 
is  raised.  It  seems  taken  for  granted;  and  it  may  be 
doubted  whether  there  are  parties  before  the  court  to 
agitate  it. 

Another  difficulty  is  created  by  the  decree,  respectuig 

which 
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18 IS.  which  I  speak  with  great  deference.  It  merely  cHreds 
accounts,  and  those  accounts  do  not  reach  the  question 
which  I  have  stated  except  indirectly ;  for  the  accounts 
directed  are  against  MuUei  and  EvanSi  who  insisted  that 
the  whole  interest  of  Vochez  was  transferred  to  them,  and 
that  having  made  large  payments  on  account  of  this 
fund,  they  were  entitled  to  retain  the  whole*  The 
decree  appears  to  proceed  on  a  different  principle,  r^ 
quiring  them  to  account,  and  directing  inquiries  what 
payments  they  had  made  on  account  of  the  partnership 
of  Zackarief  Vochez  and  Coopman  —  a  direction  which 
seems  to  imply  that  those  payments  were  properly  made. 
Without  determining  the  question,  there  being  nothing 
in  the  pleadings  to  raise  it,  how  the  decree  could  sane* 
tion  payments  of  that  description,  is  a  point  which  I  wish 
considered. 

Again,  no  account  was  directed  between  Vochez  and 
Zacharie*  It  will,  I  presume,  be  insisted,  that  if,  as  it 
appears  to  be  assumed,  this  was  partnership  property^ 
an  account  must  be  taken  how  much  belongs  to  each  of 
the  partners.  The  only  question  made  on  the  hearing 
before  me  was,  whether  the  Court  should  direct  payment 
and  division  among  those  claiming  under  the  two,  or  call 
in  the  creditors  of  the  three?  On  reading  theplead-* 
ings,  I  am  of  opinion,  that  it  is  impossible  to  dispose  of 
the  case  without  further  inquiry,  to  whom  the  fund  be* 
lonsfs,  and  whether  the  suit  is  properly  constituted  for 
the  decision  of  that  question. 


1819.  ^^  Bell  and  Mr.  Sprangcr,  for  the  Plaintiffs. 

March  IBf  19, 

The  only  authority  applicable  to  this  case  is  ThofiqH 
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son  ▼.  jRyan^  in  which  no  judgment  has  been  given  by 
the  Lord  Chancellor,  but  the  injunction  remains  undis* 
solved,  (a)     In  the  absence  of  direct  authorities,  the 

question 


1819. 


(a)  Samuel  Thompson  of 
London^  and  Philip  Ryan  re- 
sident at  Copenhagen^  were  in 
partnership,  the  business  con- 
sisting of  the  purchase  of  cof- 
fee, sugar,  and  tobacco  at 
London  and  Liverpool  by  the 
former,  and  the  sale  of  those 
articles  at  Copenhagen  by  the 
latter,  for  the  equal  benefit 
of  both.  In  Marchy  1807, 
Thompson  purchased  a  quan- 
tity of  coffee,  sugar,  and  to- 
bacco, the  invoices  of  which 
amounted  to  24?,000/.,  which 
was  shipped  to  Copenhagen 
in  four  vessels  and  there  re- 
ceived by  Ryan,  Some  part 
was  sold  by  him,  the  proceeds 
of  which  he  remitted  to  Eng- 
land j  and  in  September^  1807, 
the  remainder  unsold  in  his 
hands  of  the  value  of  15,000/. 
was,  on  the  declaration  of  war 
between  this  country  and 
Denmark^  seised  by  the  Z)a- 
nish  government ;  but  Ryan 
then  resident  at  Copenha- 
gen^  representing  that  he 
was  interested  in  the  goods, 
one  moiety  was  soon  after- 
wards restored  to  him,  and 
the  other  moiety  confiscated, 
and  sold  for  7000^* 


About  the  same  time,  Ryan 
consigned  some  Russian  pro- 
duce of  the  value  of  15,000/., 
by  a  vessel,  the  property  of 
himself  and  Thompson^  to 
Leghorn,  for  sale,  on  their 
joint  account  The  vessel 
was  captured  by  a  British 
cruizer,  and  in  May  1808, 
condemned  as  lawful  prize, 
but  the  cargo  was  restored  to 
Thompson,  on  behalf  of  him- 
self and  Ryan,  who  had  lately 
died. 

On  his  death,  Robert  Bame" 
wall  procured  limited  letters 
of  administration  of  his  goods, 
and  became  his  personal  re- 
presentative in  England,  and 
to  him  Thompson  paid  in  res- 
pect of  Ryan's  share  in  the 
cargo  of  the  ship  restored, 
6600/.,  which  on  the  death  of 
Robert  Barnevsall,  came  into 
the  hands  of  his  executors^ 
Barlholemezv  Bamewall  aud 
Robert  Butlen 

Thompson  having  advanced 
various  sums,  to  the  amount 
of  906/.  \Ss,  6d.,  on  account 
of  Ryati,  transmitted  to  his 
administratrix,  for  her  ex- 
amination, a  statement  of 
accounts,  setting  forth  the 
sums 
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1,     -  "^  '  the  separate  creditors  of  a  partner  have  no  right  against 

AMPMLt  ^^ 
M0LLETT. 


sums  advanced,  by  which  it 
appeared  that  Thompson  was 
indebted  to  Ryan  in  the  sum 
of  104-2/.  12^.  Sd.\  but  that 
account  was  not  signed  by 
Thompson^  nor  considered  by 
him  as  a  final  statement  of 
account  of  his  dealings  with 
the  Plaintiff,  but,  as  he  in- 
sisted, con  tained  several  errors 
and  omissions  ;for  though/2!y- 
an  was  therein  credited  with 
his  full  share  of  the  proceeds 
of  the  cargo  of  the  ship  con- 
demned, he  was  not  debited 
with  any  portion  of  the  loss 
arising  from  the  confiscation 
in  Denmark^  nor  had  he  al- 
lowed Thompson  any  part  of 
the  moiety  of  the  goods  so 
confiscated  restored  to  him, 
which  he  had  sold  at  an  ad- 
vanced price. 

l\r  Michaelmas  Term  1816, 
Elizabeth  Pi/an,  the  admi- 
nistratrix of  Philip  Ryarij 
brought  an  action  against 
Thompson  for  1042/.  12*.  3^/. 

The  bill  filed  by  Thompson 
prayed  an  account  of  all 
transactions  between  Thomp* 
son  and  Ryan,  and  of  all 
sums  paid  or  received  by 
Thompson  on  account  of 
Ryan,  or  of  the  joint  trans- 
actions between  them,  and  of 


all  sums  paid  or  received  by 
Ryan  on  account  of  Thomp' 
son,  or  of  the  joint  transac- 
tions between  them,  and  that 
in  taking  the  account  Ryan 
might  be  charged  with  the 
moiety  of  the  coffee  and 
sugar  restored  to  him,  or 
with  the  proceeds  thereof^ 
and  that  the  whole  of  the 
transactions  between  Thomp' 
son  and  Ryan  might  be  finally 
liquidated  and  adjusted,  and 
that  Thompson  might  be  re- 
paid what  should  be  found 
due  to  him  from  Ryan  out  of 
the  sum  of  6600/.  paid  by 
Thompson,  and  that  that  sum, 
or  a  competent  part  thereof, 
might  be  restored  to  Thomp^ 
son  for  tliat  purpose,  or  other- 
wise that  Elizabeth  Ryan  as 
the  sole  legal  personal  repre- 
sentative of  Philip  Ryan, 
might  be  decreed  to  pay  the 
same  out  of  his  effects  ;  that 
Barnetvall  and  Butler  might 
be  directed  to  pay  the  sum  of 
6600/.  into  the  bonk,  in  the 
name  of  the  accountant-gene- 
ral in  trust  in  the  cause,  and 
might  in  the  mean  time  be 
restrained  by  injunction  from 
paying  away  or  disposing  of 
any  part  of  it ;  and  that  Eliza- 
bethRyan  might  be  restrained 
from 
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the  partnership  property  beyond  the  separate  interest  of       1819. 
that  partner,  his  share  upon  a  division  of  the  surplus     ^  "-  "^  ^ 

after  v. 

MuiXETTv 


from  proceeding  in  the  action 
at  law. 

The  answer  of  Elizabeth 
Rt/an^  stated  her  information 
and  belief  that  a  moiety  of 
the  goods  confiscated  was 
restored  to  R^ariy  as  being  a 
Danish  subject,  for  his  own 
individual  use,  as  his  share 
or  proportion  of  the  goods, 
and  that  the  remainder  was 
confiscated  as  the  property 
of  Thompson^  who  was  con- 
sidered by  the  Danish  go- 
vernment a  British  subject, 
and  as  such  an  alien  enemy; 
that  she  knew  not  nor  could 
form  any  belief,  whether  the 
goods  so  restored  were  after- 
wards sold;  admitted  pay- 
ments by  Thompson  to  the 
representatives  of  Ryan  to 
the  amount  of  6611/.  \4is.  4fd,\ 
such  payments  being  made 
after  Thompson  knew  and 
had  notice  of  the  confiscation 
by  the  Danish  government, 
and  of  the  restitution  to  Ryan 
of  his  moiety  as  the  property 
of  a,  Danish  subject;  and  sub- 
mitted that  if  Thompson  was 
entitled  to  any  proportion  of 
the  goods  so  restored  to  the 
possession  of  Ryan^  he  had 
not  any  right  as  a  creditor  of 
Ryan  to  be  paid  out  of  his 

Vol.  n. 


assets  in  England^  but  must 
resort  to  his  assets  in  Copen* 
hagen  in  the  hands  of  the 
commissioners  appointed  ac- 
cording to  the  laws  o£  Den* 
marki  for  managing  his  per- 
sonal estate ;  and  insisted  that 
the  account  delivered  « by 
Thompson  was  final,  and  con- 
tained no  errors  or  omis* 
sions,  and  that  Thompson  had 
agreed  to  pay  the  balance » 
and  had  given  directions  for 
preparing  a  release* 

On  the  25th  of  Nov.  1816, 
it  was  ordered  that  service  of 
the  subpoena  on  the  Defend- 
ant Elizabeth  Ryan'B  attor- 
ney at  law,  should  be  deemed 
good  service  on  the  Defen- 
dant, Keg.  Lib.  B.  1816,  foK 
43 ;  on  the  14?th  of  December 
1816,  an  injunction  was 
granted  for  want  of  answer ; 
on  the  11th  of  April  1817, 
the  answer  having  been  filed, 
it  was  ordered  that  the  in- 
junction be  dissolved,  unless 
cause  shown  on  the  first  day 
of  next  term,  lleg.  Lib.  B. 
1816,  fol.  680. ;  and  on  the 
23d  of  April  1817,  the  time 
to  show  cause  wa^j  enlarged 
for  a  week. 

On  showing  cuuse  against 

dissolving  the  injunction,  it 

R  r  was 
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Campbsll 


after  payment  of  the  partnership  debts  —  Taylin-  v. 
Fields,  {a)  In  order  lo  determine  whether  that  rule  i9 
appUcable  to  the  present  case,  it  becomes  necessary  to 
consider  the  principles  on  which  it  rests.  One  principle 
is,  that,  by  the  nature  of  the  contract  between  the  part- 
ners, partnersliip  property  must  be  first  applied  to  part- 
nership purposes,  and,  among  other  purj^ses,  to  the 
payment  of  partnership  debts;  and  it  would  be  a  breach 
of  contract  to  apply  it  otherwise  without  the  consent  of 
all  the  partners  —  Shirreffw.  Wilks.  {b)  The  equity  of 
the  creditors  is  founded,  as  Lord  Eldon  has  repeatedly 
stated,  on  the  equity  of  the  partners.  Another  principle 
is,  qui  sentit  commodtmiy  sentire  debet  et  onus;  as  the  part- 
nership property  has  been  acquired  by  means  of  part- 
nership debts,  it  ought  first  to  be  applied  in  discharge  of 
them.  A  third  principle  may  be,  that,  if  one  partner 
has  paid  more  than  his  proportion,  the  first  object,  after 
payment  of  the  partnership  debts  is,  to  place  the  part- 
ners on  an  equality,  by  reimbursing  the  advance;  ft 
principle  constantly  adopted  in  courts  of  equity :  and  the 
right  is  the  same,  whether  the  division  is  prior  or  sub- 
sequent to  the  payment  of  the  debts.  These  principles 
apply  when  the  property  of  three  partners  becomes,  by 
death  or  assignment,  the  property  of  two ;  it  is  still  sub- 
ject to  partnership  claims,  and  can  never  be  divisible  till 
they  are  satisfied ;  nor  can  it  be  exempted  from  those 
claims  except  with  the  concurrence  of  all  the  partners 
^^  Ex  parte  Ruffin.  (c) 


was  suggested  that  a  case 
should  he  stated  for  the  opi- 
nion of  a  court  of  law,  but 
th»  parties  could  not  agree 
on  a  statement ;  and  no  farther 


proceedings    appear   in    the 
cause. 

(a)  4  Ves.  896. 

(d)   I  East,  4-8. 

(c)  Q  Ves.  119. 


The 


/ 


CASES  IN  CHANeEST.  ni 


Mollett. 


The  question  here  is,  whether  the  present  csue  shall  1819. 
form  an  exception  to  these  rules  ?  The  clrcnmstance  1  ^  ' 
that  the  share  of  one  partner,  as  an  alien  enemy,  is  anni-  ^^  v. 
hilated,  cannot  affect  the  equity  of  the  remainhig  part- 
n^r%  or  of  the  partnership  creilitors  through  thffCHn  In 
the  cuse  of  forfeiture  for  treasop,  thft  CrQwn  would  take 
the  interest  of  the  crip^Uial  partner,  «|iU  sub))eot  to  the 
claims  of  the  joint  creditors.  The  {K^cident,  ov  the  cpime^ 
of  becoming  an  alien  en^y,  cani^o^  d^p'ive  the  pthe? 
partners  qf  i\\w  previous  rights,  ^c^^arie  U  ^titled  (e 
insist,  that  before  thf  a^signe^s  of  Fochfsf  reiseive  ^ j  purt 
of  this  siauXf  tb^  partper^hip  d^bt%  to  which  Z^ckaricU 
liable,  shall  be  discharged.  Fqt  maity  purp'oses  a  pari:* 
nersliip  cpfitinu^  after  dissolutioQ,  a«  m  TavUton  r. 
jgackhcuse  (a),  hefoi-e  Lord  t^Ue^borOHgky  and  on  a  molian 
for  a  new  trial,  before  Lprd  Mldim^  whiere  a  commission 
of  bankrupt  vras  sustained  against  a  partnefship  on  a 
debt  contracted  many  years  aftef  diasolutioiiji  the  side  of 
partnership  goods  having  been  continued. 

Tl^e  sums  awarded  are  piirtnership  propwrty ;  the^  ava 
given  under  tl^e  treaty  as  s^n  indtnmity  to  the  pavtnev* 
«bip ;  but  the  share  of  on^  partner  happens  to  be  intep« 
c^ed*  Th^  treaty  dei^ign^d  nat  ^  bauaty,  hot  an  ad  of 
moral  justice^  to  place  thQ  partners  m  siaiu  qua.  The 
kite(\tiQn  of  the  ^oipinissionera  was  to  reserve  the  shai^ 
which  they  conceived  to  have  devolved  to  the  Cvown,. 
but  not  that  the  remainder  should  be  distributable  other- 
wise tiffin  if  the  whole  had  been  paid. 

The  MiisTER  qfthe  Rolls. 

If  a  partnership  sustained  an  accidental  loss,  as  by 
Sjte,  and  aa  indtvklual  were  |o  make  a  donation  to  two 

(a)  Probably  connected  with  Ejp  parU  TarleUm^  19  Vet.ASi. 
Rr  2  of 
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1819.        of  the  partners,  in  compensation  of  their  loss,  would  that 
be  partnership  property  ? 

Argument  for  the  Plaintiff  resumed. 

On  that  point  Larazzabel  v.  Gorbeoy  recently  decided 
in  this  Court,  is  applicable ;  but  it  may  be  admitted,  that 
such  a  donation  to  the  two  partners  would  not  be  part- 
nership property ;  here  the  sum  awarded  is  purchased 
by  the  loss  of  partnership  property  ;  the  treaty  express- 
ly acknowledges  in  the  partners  a  right,  for  which  they 
could  not  obtain  satisfaction  in  the  ordinary  course. 
This  is  not  a  gratuitous  gift,  but  a  satisfaction  in  consi- 
deration of  a  loss  for  which  the  parties  were,  under  the 
treaty,  entitled  to  compensation,  analogous  to  damages 
recovered  from  the  hundred  by  a  partnership  which  has 
been  robbed.  In  what  proportion  would  this  sura  be 
divisible  between  the  two?  Not  equally,  but  in  the  ratio 
of  their  respective  interest  in  the  partnership. 

Assuming  that  the  fund  is  subject  to  the  partnership 
debts,  the  absence  of  one  of  the  partners  out  of  the  juris- 
diction, will  not  prevent  taking  the  partnership  accounts, 
and  the  suit  is  properly  framed  for  that  purpose.  The 
Plaintiffs  suing  as  assignees  of  one  of  the  partners,  the 
Court  must  first  ascertain  that  the  partnership  debts  are 
paid,  as  in  an  ordinary  bill  for  an  account  and  division  of 
partnership  property. 

Mr.  Hart^  Mr.  Martin^  and  Mr.  Raiihln/y  for  the 
Defendants,  the  assignees  of  Vochez. 

It  is  admitted  that  the  partnership  creditors  have  no 
lien  on  this  fund,  and  that  their  equity  can  be  made  et 
fectual  only  through  the  equity  of  the  partners;  yet  it  is 
insisted  that  the  existence  of  creditors  creates  an  equity 

in 
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in  the  partners.     If  what  was  partnership  property  has 
become  the  separate  property  of  a  partner,  as  by  bond      cImpbell 
^de  investment  in  land  for  his  benefit,  the  joint  creditor  v. 

have  no  claim  against  it,  in  preference  to  the  separate 
creditors. 

In  this  case  the  interest  of  the  partnership  in  the  ships 
was  determined  by  the  capture  ;  the  distinction  is  fami- 
liar between  what  are  called  treaty  cases,, in  which  the 
claimants  have  no  legal  right,  and  cases  of  contested 
capture,  where  the  validity  of  the  detention  is  in  dispute.' 
Before  the  award  of  the  commissioners  none  of  the  parties 
had  any  transmissible  or  assignable  right  in  the  ships,  or 
the  sum  to  be  awarded  in  respect  of  them.  Coopmany  an 
alien  enemy,  could  have  maintained  no  suit.  A  contract, 
express  or  implied,  by  Zficharie  and  Voc/iez^  to  hold  in 
trust  for  Coopman,  would  be  a  fraud  on  the  commissioners, 
judges  without  appeal  of  the  facts  and  justice  of  the  case. 

Here  is  neither  restitution  which  supposes  the  iden- 
tity of  the  subject  matter ;  nor  compensation,  which  sup- 
poses obligation,  {a) 

Mr.  Duckworth^  for  Mullet  and  Evans,  represented 
that  they  had  rendered  an  account  with  which  all  par-* 
ties  were  satisfied. 


The  Master  (^  the  Rolls. 

The  claim,  as  I  understand  it,  now  advanced  by  the     Mardi  19 
Plaintiffs,  is  to  have  an  account  taken  of  the  joint  debts 

(fl)  The'  substance  of  the  argument  for  the  Defendants  is  stated 
in  the  judgment 

Rr  S  of 
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of  the  three  partnersi  before  any  division  is  made  of 
this  fund,  insisting  that  it  is  liable  to  the  ordinary  equity 
attaching  on  partnership  pro|^rty,  not  to  be  divided 
among  the  partners  till  the  partnership  debts  have  been 
satisfied.  In  the  argument  it  seems  to  have  been  ad* 
mitted  that  Coopman  himself  has  no  interest  in  this  pro- 
perty ;  that  if  he  were  an  individual  claimant^  there 
being  no  joint  creditors,  he  would  be  concluded  by  the 
nature  of  the  grant ;  but  it  is  contended,  that  still  the 
joint  creditors  ought  to  be  called  in  for  the  sake  of  the 
other  two  partners,  and  that  in  taking  the  account  be- 
tween tliem,  there  is  that  equity  affecting  each  of  the 
three,  that  every  partner  shall  be  discharged  from  his 
liability  in  respect  of  partnership  debts,  before  any  divi- 
sion of  the  funds  liable  to  those  debts  between  the 
partners.  The  first  question  \n%  whether  the  bill  is  pro- 
perly framed  ?  the  second,  whether  on  the  merits  the 
Plaintiffs  are  entitled  to  the  relief  claimed  ? 


It  seems  that  this  point  of  great  novelty  had  not 
offered  itself  in  the  prior  stages  of  the  cause.  The 
bill  contains  not  the  least  hint  of  the  question,  which  is 
now  the  subject  of  this  elaborate  argument  The  general 
nature  of  the  bill  is,  that  the  assignees  of  Zackarie  eall 
for  an  account  against  two  descriptions  of  persons ;  those 
who  represent  Vochez^  the  other  neutral  partner,  and 
MuUett  and  Evans ;  (who  were  possessed  of  part  of  the 
fund,  and  had  endeavoured  to  protect  themselves  from 
accounting,  by  insisting  that  they  had  made  payments 
to  the  separate  creditors  of  Fockez,  and  to  himself  after 
he  had  traded  in  this  country,  and  w6re  entided  Id  retain 
the  residue,)  and  seek  to  bring  the  fund  into  court  fix>m 
the  hands  of  the  Defendant  Atcoclcj  to  give  to  ^charie^s 
representatives  thai  proportion  which  appears  to  be 
due  to  him,  as  sole  owner  of  one  of  the  ships,  and  as  a 
co-partner  in  the  others.     li'rom  the  beginning  to  the 

^d» 
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Old,  there  is  no  hint  that  Coqpmatif  or  iiny  one  daiin* 
ing  under  him,  has  an  interest;  (Hi  the  contrary,  the 
bill  seems  to  allege,  as  a  reason  for  excluding  him,  that 
at  the  time  of  the  capture,  he  resided  at  St.  Domingo, 
and  was  therefore  excluded  by  the  terms  of  the  award. 
The  relief  sought  by  the  Plaintiffs  therefore  is  an  ac* 
count  and  division,  not  suggesting  that  any  one  has  « 
right  to  a  share  but  Zacharie  and  Vochez ;  the  Defend- 
ants meeting  this  claim,  insist  also  that  the  parties 
entided  to  divide,  are  Zacharie  and  Vochez^  but  object  to 
go  into  the  accounts. 


S7< 


In  considering  the  case,  it  must  be  remembered,  that 
the  ships  were,  during  the  co-partnership  in  1799,  and 
at  the  time  of  the  capture,  the  property  of  the  three^ 
not  merely  as  part  owners,  but  as  partners  in  trade; 
a  portion  of  the  joint  stock  of  the  three  ;  and  for  this 
purpose   it  is  immaterial   to  what  country  they  be* 
longed :  in  that  state,  all  the  principles  so  ably  urged 
on  the  part  of  the  Plaintiffs  undoubtedly  attach  on  the 
ships.     The  rights  of  creditors  in  such  a  case  are  in-  Equity  of 
disputable;  a  long  series  of  authorities  has  established  •1**^°^*;'^^*^" 
the  equities  of  creditors,  to  be  worked  out  through  the  partnership 
mediiun  of  the  partners.     They  have  no  lien,  but  some-  P"*P®'^' 
thing  approaching  to  lien;  that  is,  a  right  to  sue,  and  by 
judgment  and  execution  to  obtain  possession  of  the  pro- 
perty ;  but  till  then,  they  cannot  prevent  the  partners 
from  effectually  transferring  it  by  bond  Jide  alienation. 
Is  it  clear  from  Ex  parte  Rtffin  (a),  and  other  cases,  that 
where  a  partner  conveys  joint  property,  the  circum- 
stance of  its  having  been  joint  property,  does  not  render 
it  such  for  ever,  or  prevent  its  being  effectually  aliened 
to  two,  or  one  of  the  partners.     If,  by  bond  Jide  con- 

(a)  6  Vet,  127.  Ex  parte  Fell,     \  Hose,  416.    Ex  parte  Sarrft, 

10  fVf.  347.  Ex  parte  iViBiam,     1  MadU,  ^3. 

11  Tm.S.  Ex  parte  Rowlandson, 


veyance^ 
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iai9.        yeyance,  a  new  purchaser  is. put  intx>  possession,  he  is 
^,    '  ■'        to  all  intents  and  purposes  the  owner,  and  joint  creditors 
V,  cannot  follow  the  property  into  his  hands. 

MULLXTT. 

Such  being  the  general  rule,  in  1793  the  captures 
take  place.  It  is  immaterial  for  the  present,  whether 
the  captures  were  legal  or  illegal ;  on  that  subject  we 
are  precluded  from  inquiry,  and  know  not  on  what 
ground  and  in  what  circumstances  the  capture  was 
made,  under  what  flag  the  ships  sailed,  in  what  com* 
meroe  they  were  engaged,  on  what  principle  taken,  or 
where  condemned.  The  Court  knows  only  the  capture 
and  condemnation,  and  the  &ct,  that  two  shares  in  'the 
ships  belonged  to  AfPtericans,  and  the  third  to  a  Fi'ench 
subject  resident  at  Sf.  Domingo.  Capture  and  con- 
demnation having  taken  place^  though  I  agree  with  the 
argument,  that  we  must  refer  to  the  treaty  to  determine, 
whether  the  case  is  within  its  provisions,  which  it  would 
not  be  unless  the  capture  was  illegal,  or  in  circumstances 
within  the  operation  of  the  seventh  article,  still  it  must 
be  assumed,  that  it  was  a  case  in  which  the  parties  were 
not  entitled  to  any  remedy  in  any  municipal  court.  The 
property,  therefore,  was  lost  and  gone  by  the  adjudica- 
tion of  a  competent  tribunal ;  and  it  was  not  in  the 
power  of  the  individuals  to  recover  it,  and  reverse  the 
sentence  of  condemnation.  The  ships  had  irrevocably 
passed  into  the  hands  of  the  captors,  and  become  their 
absolute  property. 

Stopping  here,  whatever  antecedent  rights  the  joint 
creditors  had  in  the  property,  whatever  right  of  suing 
for  it,  while  it  remained  the  property  of  the  partners, 
here  every  right  was  gone;  the  maritime  tribunal,  by 
sentence  in  rem^  had  determined  tlie  ships  to  be  no 
longer  their  property,  but  that  of  another:  the  appli- 

catioQ 
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cation  for  relief  under  the  treaty  assumes,  that  the  par-       .1819. 
ties  were  without  reme^ly  in  any  municipal  court.     Thus      1 '   '      ' 
fiir,  therefore,  this  case  differls  from  Thompson  v.  Ryan  (a),  v. 

in  these  circumstances;  there  was  restitution  to  the  """t. 
partner  residing  in  Copenhagen^  of  the  goods  that 
had  been  seized  there  as  the  property  of  a  British  sub- 
ject ;  they  were  restored  to  Ryan :  that  is  restitution  of 
the  thing  itself;  that  which  once  belonged  to  the  co- 
partners was  in  part  restored ;  the  right  of  the  captor, 
or  his  officer,  is  taken  from  him ;  the  property  was  never 
suffered  to  pass  into  his  hands,  but  saved  from  confisca- 
tion by  the  circumstance  of  Ryan  being  interested  in  it 
Pro  tanto,  no  confiscation  took  place*  It  may  be  a  very  im- 
portant question,  whether,  in  such  a  case,  the  property 
has  been  changed  between  the  partners;  the  res  ipsa 
being  restored,  and  in  the  hands  of  one  of  the  partnei*Sf 
whether  the  other  partner  may  not  claim  his  share? 
The  very  thing  which  once  had  impressed  on  it  the  cha- 
racter of  partnership  property,  remains  in  solido  in  the 
possession  of  one  partner  untouched  by  the  sentence  of 
condemnation.  Here  the  thing  is  irrevocably  gone; 
the  sentence  not  being  subject  to  reversal  by  any  suit 
that  could  be  instituted  in  any  municipal  court  {b) 


In  that  state  the  parties  remained  for  ten  years,  from 

1793  to  1803,  when  the  awards  were  made.  In  the 
interim  the  ships  had  passed  into  other  hands,  and  there 
has  never  been  any  restitution  of  them.  By  the  treaty, 
not  of  peace,  but  of  amity  and  commerce,  concluded  in 

1794  between  America  and  this  country,  complaint  hav- 
ing been  made  by  Americans  of  .illegal  captures  during 
the  war,  one  of  the  contracting  powers  engages  that  com- 

(fl)  Ante^  p.  567.  n.  {b)  Vide  pott,  p.  588. 
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l«ld. 


Nature  of 
legal  right. 


missioners  shall  be  appointed  to  inquire  into  thos^  cases^ 
and  make  compensation  to  the  parties. 

It  is  saiil^  that  the  sums  awarded  by  the  commissioners 
arfe  not  matter  of  bounty  or  donation ;  can  they  be  mat- 
ter of  right  ?    What  is  right  ?    That  which  may  bfe  en* 
fort^ed  in  a  court  of  justice.     Had  the  parties  whose  pro- 
perty was  condemnetl   by   irrevocable   sentence,    any 
right  P  What  they  obtain  after  that  condemnation  is  not 
founded  iti  right,  bat  in  policy  between  the  nations^ 
pitlviding  compensation  to  individuals  who  have  Ibst 
pi*opeKy  by  dtntence^  which  are  thought  unjust:  the 
gf^und  of  frelief  befijre  the  commissioners  is  the  want  dT 
redress  in  ahy  municipal  court     Whatever  the  indivi«' 
dual  bbtaind  is  not  on  thie  ground  of  right,  or  private 
pnoperty,  but  of  hardship  and  injustice.     Though  this, 
therefore^  is  not  a  case  of  pure  donation,  as  of  a  gift 
without  any  thing  in  the  nature  of  consideration,  yet>  for 
thb  purpose  of  being  contrasted  with  property  or  rights 
it  is  donation,  not  restoration  of  a  former  right,  but  from 
a  fiew  fundj  belonging  to  an  independent  authority,  a 
grant  tothe  sufferer  for  what  he  lost.  The  inducements  (ot 
one  nation  to  give  to  the  citieeUs  of  another  this  bounty, 
are  matter  of  liberality  and  conciliation,  but  not  of  strict 
legal  right     It  may  be  said,  that  there  Is  a  moral  obli- 
gftti^  to  ri*scind  an  utijust  sentence;  if  so,  it  is  one  of 
those  imperfect  obligations  which  cannot  be  judicially 
enforced; 


This,  therefore,  is  not  a  case  in  which  property  is  re* 
covered  in  a  court  of  law,  by  the  medium  of  a  sentence^ 
and  as  matter  of  right.  The  parties  claim,  not  the  thing 
itself,  but  compensation :  making  application  to  indulgence 
for  an  equivalent,  cannot  be  assimilated  to  recovery  by 
right  in  adverse  litigation.  AH  persons  receiving  benefit 
under  this  commission  succeed  not  in  virtue  of  any  con- 
sideration 
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fiideirakieh  moving  fram  them;  but  bj  nn  Article  of  a       161^ 
Vrei^j  which  gives  as  boutitj  from  this  nation  to  Ame^     cJiJtwIi^ 
rican  cttiseos,  a  compensation  for  losses.     It  is  extremely  b. 

material  to  eonsider  in  trhat  character  this  grant  was 
Baa«le»  for  on  that  depend  the  consequential  rightSA  A 
pe#er  is  given  to  the  commissioners^  6nal  and  absolute,  to 
grant  or  to  refuse  relief  to  any  individual^  and  in  liay 
oireumstancest  as  they  may  think  fit|  and  whcttever  tlic^ 
a^lttdieat^  cannot  be  qucsdoned« 

#^i^^ah*ived  herb  ih  1 7955  engaging  iu  a  distinct  trader 
and  the  thide  of  the  three  wa^  never  afterwaWls  revivedi 
Thejr  were  itisdvent,  and  stepped  payment  in  1794t 
Bf  atl  act  of  assembly  in  17985  the  property  ofZaehnHt 
was  eonveyetl  for  the  benefit  of  his  creditoi^.  All  theie 
trailsactton^  i^ere  t>rior  even  to  the  a|)plicatioil  for  telief 
under  the  treaty;  at  length,  in  1796,  four  years  after 
tbt  treaty^  Mullet  and  JSvans  preferred  memorids  ta  the 
commissioners)  rtot  onlltting  the  claim  of  Cecpmank 
The  memorial  Ih  presented  in  his  beheil^  stating  iiicor* 
rectlyi  that  all  the  paHnefs  were  Ameritan  tobjiects ;  die 
fiKt^  that  C&9pman  was  a  Frtneh  citizen,  beirig  discovepi 
di,  the  ooiaimtssioners  ac^udictited  a  sutn  to  tlie  two  onl/i 
£m^  their  sole  use^  expressly  negativing  the  daim  of 
Gaepkaih^  and  bestowing  on  the  two  a  pecuniary  com** 
pentettbui  On  Ivhat  ground  they  proceeded  we  kno# 
not  I  it  is  difficult  to  coneeive  bow,  in  a  ease  of  restitu- 
tiouy  Cwjrtliani  an  alien  enemy  at  the  time  of  the  cap-t 
turcf  eould  have  had  a  share  i  but  it  is  enough  tb  say^ 
that  the  awaitl,  Mrhich  is  conclusive  bn  all  parties,  gave 
t0  dife  two  and  not  to  the  third*  The  question  is^  what 
]^  the  effect  of  this  grant  ? 

Firsti  I  ask,  who  are  entitled  to  the  money  ?  It  is 
ia^iossibla  to  contend  that  this  grant  made  Coe^an  a 
pvtieipalor*    It  is  admitted  that  it  must  be  taken  as  an 

exclusive 
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exclusive  grant  to  the  two  American  subjects,  with  a  ne- 
gative against  participation  by  Coopman. .    HijJ  share,  if 
he  ever  liad  one,  was  gone ;  and  the  other  two  are  to  re- 
ceive their  proportions  exactly  as  if  Coopman^s  share 
were  satisfied.     When  once  it  is  admitted  that  the  right 
of  property  under  this  grant  was,  at  law  and  in  equity, 
with  the  two,  and  not  with  the  three,  I  think  it  will 
be  exceedingly  difficult  to  prevent  the  obvious  conse- 
quences.    It  would  be  a  perfect  anomaly,  and  contrary 
to  every  principle,  to  hold,  that  the  creditors  of  the  three 
have  any  right  on  the  property  of  the  two.     The  joint 
property  of  the  three  is  subject  to  the  joint  debts  of  the 
three,  and  the  property  of  the  two,  by  the  known  law,  is 
subject  to  their  respective  classes  of  creditors.     If  Za- 
charie  and  Vochez  had  -  been  engaged  in  a  distinct  part- 
nership of  two,  and  also  in  a  partnei*ship  of  three,  when 
this  property  was  first  created  and  given  to  the  two,  and 
admitted  to  be  their  absolute  property,  in  law  and  equity, 
on  what  grounds  could  the  creditors  of  the  two  be  post- 
poned to  the  creditors  of  the  three  ?     The  right  of  the 
creditors  of  the  three  can  attach  only  on  the  co-extensive 
property  of  the  three ;  Uiey  have  no  more  right  to  charge 
the  property  of  the  two  than  the  property  of  one.     It 
was  acknowledged,  and  could  not  be  denied,  that  the 
equity  of  creditors,  in  any  case,  must  be  worked  out 
through  tlie  medium  of  each  partner ;  the  difficulty  then 
is,  it  being  admitted  that  Coopman,  one  of  the  partners, 
has  no  right  in  this  property,  that  it  neither  is  nor  ever 
was   his,  to  know  on  what  principle  he  can   give  to 
his  creditors  what  he  has  not  himself?     His  creditors 
chim  through  his  medium  only,  as  a  partner,  and  admit- 
ting that  he  has  no  right,  can  they  be  in  a  better  state  ? 
It  is  conceded,  that,  if  this  were  surplus,  Coopman  could 
not  claim  in  competition  with  the  two :  then  it  is  not 
joint  property.    It  wants  the  essential  character  of  joint 
property  unless  it  belongs  to  the  three.     Belonging  to 

the 


CASES  IN  CHANCERY,  «81 

the  two  only,  if  Coapimn's  creditors  are  admitted,  the  ^  1819* 
consequence  is,  that  he  will  be  exonerated  by  this  fund 
from  the  weight  of  debt  which  he  must  otherwise  bear ; 
that  a  sum  given  to  two  shall  operate  in  favour  of  the 
third,  in  contradiction  to  the  terms  of  the  grant,  which 
are  to  the  sole  use  of  Zacharie  and  Vochez^  nothing  being 
stated  that  denotes  an  intention  at  variance  with  those 
terms :  it  being  clear,  on  the  contrary,  that  the  commis- 
sioners intended  that  Coopman^  by  reason  of  his  personal 
disability,  should  not  be  benefited;  haying  occasioned  the 
loss  by  his  character  of  alien  enemy,  and  his  propor- 
tion having  been  rightly  condemned,  they  meant  to  ex- 
cept him,  and  to  give  to  the  two.  exclusively.  Why  then 
are  we  to  construe  the  two  to  be  trustees  for  that  very 
third,  who,  by  the  terms  of  the  grant,  is  excluded  ?  If 
they  are  declared  trustees,  must  it  not  be  on  the  ground 
that  they  were  intended  to  be  trustees  ?  How  can  a 
trust  be  raised,  not  only  not  in  conformity,  but  in  con- 
tradiction, to  the  terms  and  the  design  of  the  grant? 

It  was  then  insisted  that  an  account  must  be  taken  of 
the  debts  of  the  three  for  the  purpose  of  dividing  the 
property  between  the  two,  and  also  the  accounts  of  the 
three  partners  inter  se.  Supposing  that,  in  the  result, 
it  appeared  that  Coopman  alone  was  a  creditor  of  the 
partnership,  the  other  partners  being  debtors,  could  the 
Court,  he  being  subject  to  pay  the  debts,  give  to  him  the 
surplus  for  that  purpose?  Was  an  account  ever  taken 
between  three,  each  of  whom  was  not  equally  interested 
in  the  result?  an  account  of  a  partnership  of  tiiree,  in- 
cluding two,  and  excluding  the  third?  Yet  it  is  con- 
tended that  it  ought  to  be  taken  for  the  benefit  of  the 
two,  while  it  is  admitted,  that,  as  to  the  third,  it  cannot 
be  pursued,  because  he  is,  by  the  grant,  excluded  from 
participation. 

In 
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In  order  to  raise  this  point,  Coopman  shoutd  ha^ 
been  a  party.  How  can  an  account  be  taken  of%  part* 
u^^uMsu  Q^^gi^jp  jj^  ^^  absence  of  one  of  the  partners,  the  plead* 
MuLLETT.  ings  jjQ^  stating  that  he  is  out  of  the  jurUdietion,  but 
that,  as  an  alien  enemy,  he  was  excluded  from  the  grant 
of  the  fund  to  be  distributed  ?  The  claim  of  Coopman^ 
now  introduced,  creates  these  di£Bcuhies  and  this  ano- 
maly. 

The  ease  of  Thompson  v.  J^an  is  disttngnishable  in 
the  circumstance  that  I  have  stated.  The  principle  (» 
which  this  case  depends  is,  that  the  flind  in  question  is 
fer  the  first  time  created  by  the  award,  and  though,  in 
some  respects,  arising  out  of  the  antecedent  capture  of 
joint  property,  yet  not  connected  with  it,  as  a  continued 
daim  of  property,  pursued  in  the  usual  course  in  which 
right  is  ascertained.  It  is  more  analogous  to  ^fts  by 
mdividuals  to  one  of  several  partners,  in  case  of  casual 
loss  to  the  partnership;  a  grant  to  one  and  not  to  the 
rest  It  seems  admitted,  that,  in  such  a  case,  it  would 
be  impossible  to  attach  to  the  gift  the  incidents  of  part- 
nership property,  more  than  to  a  legacy  to  one  or  two  of 
these  partners  in  eompensation  of  losses  by  war.  The 
distinction  is,  that  this  is  no  part  of  the  partnership  pro- 
perty, but  for  the  first  time  brought  into  esse  by  a  par- 
liamentary grant ;  as  much  the  separate  property  of  thoea 
to  whom  it  is  awarded,  as  if  they  had  acquired  it  by  dmj 
other  means.  To  say,  that,  in  equity,  the  partnership 
creditors  could  follow  it,  would  be  to  carry  that  doctrine 
beyond  any  authority.  When  the  property  is  changed, 
the  equity  is  gone.  The  creditors,  not  pursuing  it  while 
joint  property,  have  lost  their  right  when  it  passes  imo 
other  hands.  *  The  principle  on  which  joint  property  is 
liable,  namely,  credit  given,  is  not  applicable  to  this  ftind, 
which  came  into  unexpected  existence  by  the  effcoi  of 
^  treaty ;  bestowed  on  the  two,  not  on  the  three,  it  was 

not 
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not  commensurate  with  partnership  property,  nor  sue-        1819. 

ceedecl  to  the  place  of  it,  but  quite  distinct  and  iudepen-  n     ^ 
dent,  belonging  to  different  individuals.  9, 


MULLETT. 


These  are  the  difficulties  at  present  occurring  to  me 
against  considering  this  as  property  of  the  partnership, 
or  over  which  the  partnership  creditors  have  any  equi^. 
Whatever  else  is  to  be  done  with  it,  what  division  is  to 
be  made  between  Zacharie  and  Vochez^  or  what  farther 
consequences,  remains  to  be  considered,  I  cannot  de- 
clare that  the  creditors  of  Coopman  have  any  interest  in 
a  Jtind  which  I  think  does  not  belong  to  him. 


The  Master  of  the  Rolls. 

I  retain  the  opinion  which  I  expressed  on  the  hear*  Mardk  S4. 
ing.  I  think  that  the  joint  creditors  oi  Zacharie^  Coop^ 
7nanj  and  Vochez^  have  no  equity  against  die  fund.  It 
must  be  considered  as  the  property  of  Zacharie  and 
Vochez  only ;  by  the  terms  of  the  award  it  is  given  to 
them,  and  Coopman  is  expressly  excluded.  The  argu*t 
inent,  that  the  ships,  being  originally  joint  property,  the 
sum  awarded  in  compensation  of  their  capture  must  be, 
like  that  out  of  which  it  grows,  joint  property,  goes  top 
far.  On  that  principle  the  property  must  be  joint  for  all 
purposes,  and  between  the  partnei*s  as  well  as  for  the 
creditors.  Clearly  and  confessedly,  however,  this  fund 
is  not  joint  property  between  the  partners.  But  it  is  a 
fallacy  in  reasoning  to  suppose  it  a  substitute  for  joint 
property ;  it  is  a  substitute  for  separate  property.  A  di- 
vision into  parts  was  necessary  before  the  commissioners 
could  award  any  compensation.  The  ships  had  been 
condemned,  and  could  never  be  restored.  Considering 
that  the  share  of  the  French  partner  was  included  in  the 
condemnation,  the  only  way  of  awarding  a  eompensa* 

tion 
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1819.        tion  to  the  others  was,  first  to  make  a  division  to  ascer- 
Campbell     ^^"  ^^*®  interest  of  the  alien  enemy,  and,  placing  that  out 
V.  of  the  question,  to  'bestow  a  gift  on  the  two  Americans, 

The  compensation  is  therefore  given,  not  for  joint,  but 
for  separate  property;  commensurate  with,  and  ade« 
qiiate  to,  the  interest  of  the  two,  in  the  event  of  a  divi- 
sion. Supposing  that  they  had  sold,  their  shares,  and 
invested  the  amount  in  stock,  could  it  have  been  said 
that  that  stock  was  joint  property,  because  produced  by 
it?  Where  there  is  a  conversion  of  joint  property  by  a 
valid  act,  it  is  a  fallacy  to  consider  it  still  joint  The 
question  will  always  be,  whether,  with  regard  to  credi- 
tors, the  act  is  valid  ?  If  a  bale  of  goods,  belonging  to 
three  partners,  is  sold,  the  price  is  not  necessarily  the 
property  of  the  three,  because  the  bale  was  their  pro- 
'  perty.     The  question  is,  was  the  transaction  a  fair  con- 

version ? 

This  case  proceeds  a  step  farther;  there  neither  was  nor 
could  be  restitution  of  the  ships ;  it  could  not  be  intend- 
ed that  the  French  partner  should  have  a  portion ;  by 
the  terms  of  the  treaty  the  commissioners  were  bound 
to  exclude  him  :  not  being  at  liberty  to  bestow  any  share 
on  the  alien  enemy,  they  were  under  the  necessity  of  ne- 
gativing the  joint  claim,  and  of  giving  to  the  two  part- 
ners only  as  individuals.  By  every  mode  of  analysis  and 
construction  therefore,  the  examination,  of  the  award 
operates  to  prove  what  tlie  terms  shew,  that  the  fund 
awarded  is  separate,  not  joint  property.  When  that  is 
established  the  consequences  are  obvious.  I  think  that 
this  fund  is,  what,  by  the  reference,  it  was  intended  to 
be,  what,  by  the  terms  of  the  award,  it  is  declared  to  be, 
what  alone  it  legally  could  be,  separate  property.  By 
the  award  the  joint  creditors  are  not  placed  in  a  worse 
situation ;  the  joint  property  was  already  lost.  If  the 
very  joint  stock,  or  a  part  of  it,  as  in  Thompson  v.  Ryan^ 

bad 
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had  been  restored,  there  would  have  been  nothing  to  alter       1819. 
the  property ;  the  goods  are  returned,  in  statu  quo^  the     n    I  Lrl 
property  of  the  partners  ;  but  here  the  ships  are  gone^  v. 

and  never  restored,  and  the  question  concerns  a  new 
property  come  to  the  two  in  the  way  of  compensation. 
That  is  far  removed  from  a  case  of  restitution.  Restitu- 
tion might  have  made  it  still  joint  properly;  compensation 
considers  only  the  individual  shares,  and  gives  in  the 
proportion  of  their  interests  individually  to  the  two. 
There  is  no  more  ground  for  admitting  the  joint  credi- 
tors  than  Coopman» 

The  argument  that  the  two  partners  may  have  un- 
equal interests  in  the  joint  property,  and  that  the  com- 
missioners may  have  given  to  them  two-thirds  of  the 
value,  believiug  them  entitled  in  proportions  di£ferent 
from  the  fact,  cannot  now  be  urged.  We  must  abide  by 
the  words  of  the  award,  which  the  treaty  declared  to  be 
final  and  conclusive. 

I  think  that  there  is  no  doctrine  of  equity  qualifying 
the  right  of  tlie  two  partners,  and  that,  as  the  fund  is  not 
a  property  in  which  Coopman  has  an  interest,  it  is  not 
subject  to  the  claims  of  the  joint  creditors,  (a) 

(a)  The   following  report  of  and  reported  on  another  point, 

Skipp  V.  Harwoodf  (cited  by  Lord  5  Jtk.  564.)  is  extracted  from  a 

Manxfield  from  his  own  note  in  MS.   in   the  possession  of  the 

Fojc  V.   Hanburyf   Cowp,  449.,  Bditor, 
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Rights  of  the 
se^urate  Cre- 
ditor of  one 
partoer, 
against  the 
partnership 
proper^. 


SKIPP  t7.  HARWOOD  and  O theirs,  et  i  tonira. 


'^Messr*.  Harmtxt  bnd 
Sldpp  were  partners  it)  the 
trade  of  a  brewer,  and  Har- 
ptood  being  justly  indebted  to 
ills  sisters,  he  gave  them  a 
Warrant  of  attorney  to  con- 
fissis  jddgtnent  for  seciU-ing 
the  debt.  The  sisters  enter 
up  judgment,  and,  by  execu- 
tion sued  out  thereon,  the 
sheriff  tak^s  the  separate  ef- 
fects of  ttarwood,  4aAd  also 
(oHe  hioiety  ot  the  partnership 
goodife,  which  (at  the  time  of 
the  seisure)  were  in  Har- 
wood'*  custody,  and  delivers 
back  a  moiety  thereof  to  the 
other  partner ;  and  the  sis- 
ters suffer  Hanoood  still  to 
keep  thfe  goodA  taken  in  exe^ 
cotion,  and  to  trade  with 
them;  the  judgment  being 
given  by  him  to  his  sisters  to 
protect  his  goods  against 
other  creditors. 

tJpoti  a  bill  and  cross  bill 
brought  by  the  partner,  &c., 
for  an  account  of  the  trade, 
and  satisfaction  for  mutual 
breaches  of  covenant,  &c., 
the  principal  question  was, 
whether  the  goods  taken  in 
execution  are  not  subject  to 
the  debts  and  demands  of 
Shpp  (the  other  partner),  due 
on  die  partnership  account, 
before  the  sister's  debt  ? 


And  it  was  argued  by  Mr. 
Noelf  for  the  sisters,  that  by 
taking  the  goods  in  execu- 
tion (especially  as  they  were 
solely  in  the  hands  of  the 
debtor),  a  specific  lien  is  laid 
ttiereon,  and  therefore  these 
creditors  ought  primarily  to 
be  satisfied,  and  if  in  such  a 
case,  the  partnership  goods 
should  be  subjected  to  the 
deihands  of  the  other  part- 
ners, especially  such  as  were 
not  liquidated,  it  would  be 
attended  with  great  inconve- 
niency  ;  for  then  the  credi- 
tors,   suing   out    execution, 
might  be  overhauled  in  Chan- 
cery, and  (perhaps)  recover 
nothing  in  the  event,  and  yet 
the  person  of  the  debtor  will 
be  discharged  by  taking  out 
Sijieri  Jacias  otfiegii  ;  there 
would  therefore  be  no  safety 
in  having  any  thing  to  do 
with  partners.    And  it  was 
urged  in  answer  to  the  ob- 
jection made  by  the  Plain- 
tiff's counsel,  that  the  judg- 
ment was  fraudulent,  because 
it  was  confessed  to  defraud 
the  other  partner,  and  there- 
fore the  goods  shall  remain  in 
Harwood's  hands ;  and  there- 
fore it  was  not  bondjide  ac- 
cording to  Tvoyne^^  case  {Co, 
8. 80.  b.)that  the  consideration 
therefore 
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therefore  was  good^  and  it 
bemg  sworn  only  that  some 
part  of  the  partnership  goods 
taken  in  execution,  and  De- 
tained bj  the  sheriff  (without 
sajinig  what)  were  used  bj 
the  partners*  it  is  unreason- 
able that  this  should  naake 
the  whole  transaction  void  as 
.  collusive  :  besides'  if  these 
goods  were  used,  Slofp  bad 
the  benefit  thereof. 

Lord  Chancellor  said«  that 
the. share  taken  in  execution 
was  liable,  in  the  first  place, 
to  all  such  denumds  as  the 
other  partner  had  against 
Hanvood,  on  the  partnership 
account,  either  in  law  or 
equity,  antecedent  to  the 
execution ;  but  not  to  such 
demands  as  he  might  have  on 
a  separate  account,  nor  to 
auch  as  were  subsequent  to 
the  execution;  because,  as  to 
the  goods  taken  in  execution, 
the  partnership  ended  there- 
qpon,  and  the  creditor  be- 
4:ame  a  tenaitt  in  common 
with  the  other  imrtner.  And 
as  to  the  goods  being  taken 
out  of  HarwooiTs  possession, 
this  was  immaterial,  because 
that  in  the  case  of  ch^tels 
follows  the  property,  which 
was  here  joint,  and  therefore 
the  jpossession  must  ^be  so 
too.  He  also  said,  that  here 
the  whole  partnership  goods 
should  have  been  taken,  and 


a  moiety  deliveredhad^;  ^4        ^9^* 
so  is  Lord  HoU'b  c^inioo.  —     ^j^^^^' 
I  Son.  S92.  {a)  and  IJSkmj       ^^^ 
17*.  (4) 

The  case  was,  )ifijrjer^, 
adjourned  for  the  j^uctiee  .|p 
agree ;  but  they  .^pt  figpu^ 
vag,  the  X'oril  Chaiic^lJiyr 
afterwards  this  Term  pco^ 
nounced  bis  £nal  ofoiuop  jm 
follows  I 

Supposiag  the  jui^gqueat 
to  be  a£uronef  the  crsditoi^s 
taking  out  execution  cauld 
not  be  in  a  better  conditipp 
than  the  debtor  hinaelf;  a9d 
they  imist  take  thegoiod«^xr 
actly  in  the  same  atate  ^  tjte 
debtor  had  them,  tbi^ii^  avJ^ 
ject  to  the  partnexsshy  de- 
mands; bj  the  seizure  jQfth^ 
goods,  the  jointure  between 
the  partners  was  severeii^  and 
the  creditors  becasoe  teoants 
in  common  with  the  plJier 
partner.    But  now  as  io  the 

consideration  to  be  a  |^ood 
one,  yet  the  crftditors  auffier- 
ing  .HanoQod  to  continue  in 
the  possession  of  them  after 
thejdegit,  isabadgeof  ficaud, 
and  destroys  the  &O110  ^des 
of  the  transiaction  according 
to  Txajp^e*B  case ;  and  besides 
this,  it  iqppears  that  they  took 
a  confession  of  the  ju^g- 
jnent  in  order  to  protect 
their  brother's  goods  against 
another   creditor;    so    that 


(a)  Haydan  v.  Haydon* 


if)  Badiwrtt  v.  CMcard. 
S  s  2  they 
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Haewood. 


they  cannot  be  considered  as 
coming  in  hondjide.  I  shall, 
however,  consider  the  sisters 
as  partners  with  Skipp^  and 
Harwood  as  their  agent,  and 
shall  make  them  parties  to 
the  accomit*  It  is  no  objec- 
tion that  the  goods  taken  in 
execution  have  been  since 
frequently  changed,  for  the 
specific  lien  which  the  other 
partner  had  on  those  goods, 
devolves  on  those  which  have 
been  taken  in  the  place  there- 
of, and  always  continues,  (a) 
And  so  it  is  in  the  case  of  a 
mortgage  of  stock,  and  goods 
in  trade,  for  in  such  case  if 
the  lien  was  to  fall  on  the 
goods  in  trade  when  the 
mortgage  was  made,  and  not 
on  those  taken  afterwards, 
the  trade  must  stop. 

Lord  Chancellor  decreed 
accordingly,  that  an  account 
be  taken  between  the  part- 
ners, and  between  them  and 
the  sisters,  on  the  foot  of  the 
partnership  articles,  and  that 
the  master  inquire  what 
breaches  of  covenant  have 
been  made  by  the  partners, 
and  what  damages  sustained 
thereby,  and  that  such  da- 
mages be  brought  into  the 
account,  &c. ;  and  also  that 
an  account  be  taken  of  the 
partnership  debts,  and  Skipp*n 


proportion  paid  him,  with  in- 
terest. Decreed  also  that 
Sleorgin,  (a  party  to  one  of 
the  bills,  and  a  servant  of  the 
partnership,  who  was  to  re- 
ceive money  and  pass  ac- 
counts ;)  make  up  an  account 
before  the  master,  if  he  hath 
never  stated  it  before,  but  if 
he  has,  itis  not  to  be  unravel- 
led;  that  areceiver  be  appoint- 
ed to  receive  the  debts  of  the 
partnership,  and  bring  execu- 
tion for  the  same  in  the  name 
of  the  partners,  &c.  and  that 
Defendants,  the.  Hartooodst 
pay  the  Plaintiff  his  costs  in 
the  fii-st  cause  to  this  time, 
(on  account  of  the  gross 
breaches  of  covenant  com- 
mitted by  them  and  their 
great  misbehaviour;)  and  that 
the  costs  of  the  cross  bill 
and  the  subsequent  costs  be 
generally  reserved,"  &c, 

The  entry  in  the  Regis- 
trar's book  of  the  decree  on 
the  hearing,  Reg.  Lib.  B. 
1746.  fol.  522—528.  agrees 
in  substance  with  the  preced- 
ing statement ;  the  order  ap- 
pointing a  receiver  may  be 
found,  ibid,  fol.  S8S.  and 
orders  restraining  removal  of 
partnership  goods,  ibid.  foL 
410.  and  committing  one  of 
the  Defendants  for  contempt, 
ibid.  fol.  429. 


(a)  FWf«i<tf,p.577* 
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Of  the  following  cases,  the  first,  connected  with  the 
doctrines  discussed  in  The  Attometf^General  v.  Warren^ 
ante,  p.  291.,  was  not  previously  to  be  found  in  print. 
The  two  succeeding  Cases,  of  both  which  the  printed 
accounts  are  extremely  imperfect,  have  been  extracted 
from  Lord  Nottingham's  MSS.,  vide  ante,  p.  88.  The 
former,  Grey  v.  Orey,  (1  Ca.  in  Cha.  296.  Reports  tern" 
pore  Finch,  3S8.  2  Freem.  6.)  is  one  of  the  earliest  and 
most  important  authorities  on  the  doctrine  of  advance- 
ment, in  application  to  purchases  by  a  father  in  the 
name  of  his  son ;  a  doctrine  considered  in  Murless  v. 
Franklin,  ante,  vol.  1.  p.  13.  The  latter,  SeUsbury  v. 
Bagot,  (I  Ca.m  Cha.  278.  "2  Freem.  21.)  has  been  the 
subject  of  much  remark,  1  Schoales  and  Lefr.  47.  and 
affords  ihaterial  illustration  of  (he  principles  discussed 
in  the  late  case  of  Cholmondeley  v.  Clinton,  2  Jac.  and 
Walk,  1.  — 206.  A  reference  to  the  entiy  in  the  Regis- 
trar's book  is  inserted,  ibid.  47.  n. 


«  ATTORNEY  GENERAL  e;f  relatione  REID  p.  Etuter  Term, 
TPE   MAYOR,    ALDERMEN,    AND   JBUB-     ^^S?'*' 
GESSjES  OF  STAMFORD  4-  a/- 

INFORMATION  againstthe  Mayor,  Aldermen,  and  ^  ^^^^^ 
.  .  .  .  68t8bli80Cu*  on 

Burgesses  of  Stamford,  the  representatives  of  some  an  inform- 

of  the  preceding  mayors,  the  lessee  and  tenants  of  the  J^f^f  ^^iT^ 

charity  lands,  the  representatives  of  the  late  schodmas-  refused. 

ter,  for  the  misemployment  of  the  profits  of  certain  JS^  a^dfwT 

S  s  4  Ifinds  n%y. 
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Appindu.     lands  given  to  the  free  school  at  Stamford^  (whereof  the 

Attorkst-    Mayor,  Aldermen  and  Burgesses  were  heretofore  trus- 

Gbkbral     |;ees,  and  now  the  Mayor  solely,)  particularly  in  apply- 

MATOBy&cof  ing  part  of  the  rents  for  the  benefit  of  the  corporation. 
Stamford, 

And  it  was  laid  down  by  Lord  Chancellor ;  1.  That 
where  a  lease  is  made  by  trustees  at  an  undervalue,  by 
collusion  between  them  and  the  lessee,  this  court  can 
not  only  make  a  decree  against  the  trustees,  but  also 
against  the  lessees  for  the  surplus  money;  but  this  is  to 
be  done  only  where  the  circumstances  of  such  collusion 
are  very  strong.  2.  That  where  power  is  given  to  the 
trustees  of  a  charity  to  make  leases  generally,  (as  in  this 
case,)  they  have  a  power  both  in  law  and  equity,  either 
to  take  fines  or  reserve  rents,  as  is  most  beneficial  for 
the  charity.  S.  That  where  in  the  donation  the  feofiees 
are  directed  to  apply  the  rents  towards  the  necessary 
finding  a  master,  and  for  the  pains  of  such  master,  and 
they  apply  part  of  the  profits  towards  rebuilding  and 
repairing  the  school-room  and  school-house^  this  is  a 
good  pursuance  of  the  trust,  because  a  school-room  and 
house  are  necessary,  and  if  these  are  not  provided  by 
the  trustees,  they  must  be  provided  by  the  master  him- 
self, and  so  it  is  (in  e£Fect)  applied  for  the  pains  of  the 
master;  and  here  the  words  of  the  donation  being,  that 
Mr.  Ratcliffe,  ^^  Intending  to  found  and  erect  a  school,** 
&c* ;  these  seem  to  shew  that  a  new  school  was  to  be 
built  4.  That  (in  this  case)  in  the  leases  made  by  the 
Mayor,  Aldermen  and  Burgesses  (the  trustees),  there 
being  covenants  firom  the  lessees,  for  grinding  at  the 
corporation  mill,  such  covenants  were  improper,  and 
ought  not  to  be  inserted.  5.  That  though  this  inform- 
ation, as  to  the  matter  of  relief,  ought  to  be  dismissed, 
(there  being  no  misiqsplication  of  the  rents  or  collusion,) 
yet  as  this  charity  was  never  established  either  by  a 
pQmmissioQ  of  charitable  ps^  pr  by  decree,  it  b  now 

prpjW 
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proper  to  establish  it ;  and  Lord  Chancellor  mentioned      Appendix. 

the  case  of  Dr.  Friendf  and  the  Dean  and  Chapter  of     attornet- 

WestminsieTy  (when  Sir  Robert  Raymond  was  Attorney-      Gbwbbal 

General})  when  the  same  thing  was  done.  Mayok*  &c.of 

Stamford. 

The  information  as  against  the  representatives  of  the 
past  Mayor  of  Stamford^  and  the  late  school-master  and 
the  lessees,  was  dismissed  with  costs,  (no  misbehayiour 
being  proved  against  them,)  but  as  against  the  corpora- 
tion of  Stawfardy  without  costs  (a),  (on  account  of  an 
order  made  by  them,  that  in  the  charity  leases  there 
should  be  covenants  for  grinding  at  their  mill;)  and 
Lord  Chancellor  said  he  would  not  ^ve  costs  for  this 
reason,  rather  in  terroremy  than  because  the  charity, 
suflPered  by  such  order ;  and  Lord  Chancellor  declared 
the  charity  to  be  established,  and  decreed  the  same  ac- 
cordingly ;  and  it  was  referred  to  the  master  to  consider 
what  is  the  properest  way  of  making  leases,  and  of  keep- 
ing the  school-room  and  house  in  repair,  and  report  the 


His  Lordship  doth  order  that  the  information  do 
stand  dbmissed  out  of  this  Court,  as  against  the  De- 
fendants Turner  and  HtrweSy  with  forty  shillings  costs, 
according  to  the  course  of  the  Court,  the  cause  as  to 
them  being  heard  on  bill  and  answer ;  and  that  the  in- 
formation do  also  stand  dismissed  out  of  this  Court,  as 
against  all  the  other  Defendants,  except  the  Defendants, 
the  Mayor  and  Aldermen  and  capital  Burgesses  of  the 
borough  of  Stamfordy  in  their  corporate  capacity,  with 
costs  to  be  taxed,  &c« ;  and  as  between  the  relator  and 
the  Defendants,  the  Mayor,  &c.,  in  their  corporate  ca- 
pacity, his  Lordship  doth  declare  that  the  said  charity 
ought  to  be  established,  and  doth  order  and  decree  the 

(a)  As  against  th^  Corporation  (he  information  was  retained  | 
IC9  the  depree, 
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dptmd^     stme  «m)rdmgly ;  ani  that  it  be  icefen;^  to  the  s^id 

A^»»#f  T-    "Ws*®'^  to  consider  wh^t  m^y  be  the  xr^ost  piroper  method 

Qsvaiui'     of  grfintiiig  lees^  of  the  said  ch^ty  estate  for  the  fy^ 

MAyQK4kc.0f  ^^^'  ^^  ^  ^)^^t  mwner  the  school-hoi)«^,  wd  the 

StMifoiid.      school-master's  house,  ought,  for  the  future,  to  be  kept 

in  repair,  j(p,  md  ««  between  the  ^relator  and  the  Mayw, 

8(^,  in  their  corporate  capi^city»  no  posts  to  th^  tifP«  «re 

to  be  paid)  but  hb  JL^ordship  doth  reserve  the  coiisider- 

atioa  of  the  suh^i^ent  cp^t^  between  them,  &Cr 

Reg,  I4b,  Af  I74e-  fclf  62l  ^  p?*p 


26M  JrfflivA,     «  FORD  LORD  GREY,      -        -  Plaintiff. 

ilri      '        KATHERINE  LADY  GREY,     -       Defendant. 

AND 

KATHERINE,  RALPH,  and  CHARLES  GREy^ 
Infants,        -  -        -  -        Plaintiffs. 

¥QW  LORD  GREY,  and  KATHERINF  LADY 
(5REY,         r  ...     De^Pjjpa^ts. 

Purchase  by  a    r|lfJi;i5J;  c^ps  inycdve  the  copcenis  pf  a  family,  in 
name  of  his  vhicb  I  wpuld  be  glad  to  avoid  t^e  delivery  pf  any 

son,  an  ad-  qpinjpn,  bec^us^  I  foresee  that  a  victory  on  either  side 
can  pevpr  ^oduce  the  peace  of  it,  but  will  rather  occa- 
sion gr^ti  and  perhaps  endless  breaclies.  The  cft^e  is 
a  very  s^prt  one,  but  of  a  very  nice  and  curious  debate. 

fVifluj^m  Lord  Grei/  purchases  Gosfield  in  the  name  pf 
Thomfi^  G^fU/i  his  eldest  son,  without  any  trust  declared; 
whether,  upon  the  whole  matter,  with  all  it$  circum- 
stances, this  be  a  provision  for  Tliomas  Grey^  the  son, 
by  way  of  advancement,  or  a  trust  for  the  Lord  WiUiam 

Grey? 


CASES  IN  CHANCERY.  5ft* 

Qreyf  tVhat  judgment  soever  be  given  in  thk  ease,  it  Apfti^M. 
mast  around  the  honour,  and  perplex  the  interests^  of  the 
famil;'.  1st.  The  honour  of  the  fhmlly  witt  be  wounded 
everjr  way;  for  if  it  be  a  trust,  as  the  now  Lord  Grmf 
would  have  h,  then  the  60OO2r  charged  on  Gof/Bsld  by 
Eaipk  Lord  Grey  fails,  and  is  become  unjust  and  iUe<> 
gal,  attdf  ao  the  honour  of  the  Plaintiff's  ftther  lies  at 
stake;  on  the  other  side,  if  it  be  an  advancement  and  ho 
trust,  as  the  widow  would  have  it,  then  all  the  provi* 
sionsmade  by  WiUiam  Lord  Or^  to  ineumber  Oesfisldj 
win  fidi  as  to  Qoffidd^  and  so  the  honour  of  the  grand* 
father  lies  at  stalce.  fd.  Again,  the  interests  of  the  fiii» 
mily  will  be  perplexed ;  for  if  it  be  a  trust,  as  the  now 
Lord  Oreif  would  have  it,  then  Kaiherincj  Rtdphj  and 
Charles^  will  lose  their  0000?.  a-piece  charged  on  Oo$field 
by  the  Lord  Balpk  ;  iind,  moreover,  4000/.  more  given 
by  Lord  Wtttiam  to  Katherinej  and  transferred  liy  tlie 
Lord  ReAph  from  a  charge  on  the  personal  estate  of  the 
Lord  WUUamj  to  be  a  real  charge  upon  QosfieUt^  falls 
hence  to  O^sfleldf  for  the  Lord  WilUam^  if  h^  was  cethd 
que  tmifj  has  so  ^etded  it,  that  Lord  Ralph  was  bi^t  ten» 
ant  for  life ;  so  that  quesdon  aflfects  the  now  Lord  Qrmf 
10,0002.  deqp  in  point  of  interest.  On  the  otlier  side^ 
if  it  be  ftn  advancement,  as  the  widow  would  liaye  i^ 
then  ail  the  charges  laid  on  Gosfieldy  inter  clia^  by  the 
L<Mrd  WiBianij  Ihll  hence  to  Oosfield  s  and  the  conser 
quence  of  that  ccmsequence  is,  1st.  The  60OO/.  a^picfie^ 
given  by  the  Lord  WiUiam  to  Ralph  and  Charles^  the 
gnuMkhUdren,  must  chm^  other  lands,  not  Go^ld. 
3d.  Gosfield  will  be  so  much  the  abler  to  bear  the  2000/« 
a^pieee  charged  fipon  it  by  die  LcMrd  Ral^  to  his  three 
younger  children.  Sd.  And  also  the  4000/.  more  tran&- 
fisrted  from  the  Lord  WiUianCs  personal  estate  to  Gos^ 
JiMy  fep  Kathertn^§  portion.  4th.  And  dien  the  re^ 
lliiinders  in  tail  to  Charles  Lord  Greg  of  RoUstm^  and 
fyth^riney  his  lady,  will  also  fail,  which  is  a  valuai>le 

possibility, 
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Appendu.  possibility,  though  never  so  remote.  To  make  this  easy 
to  the  Court,  and  honourable  to  himself  the  Lord  Grey 
advances  so  &r  as  to  offer  to  pay  the  6000/.  charged  by 
his  &ther  on  Gosfield  for  the  three  younger  children,  and 
the  6000/.  a-piece  charged  by  his  grandfiither  for  the 
two  younger  grandsons,  and  1000/.  more  of  the  4000A 
transferred  by  his  &ther  upon  Goffield^  leaving  the  rest 
of  his  sister's  portions  to  his  mother,  who  has  two  or 
three  personal  estates  to  help  her,  viz.  Lord  WiUian/s^ 
Lord  Ralph%  and  Thomas  Gre^s.  By  this  offer  Ford 
Lord  Grey  takes  upon  himself  1 9,000/.,  so  as  to  him  the 
loss  would  not  be  great  if  judgment  was  given  against 
him.  The  widow,  to  acquit  herself^  offered  to  pay 
3000/.  to  her  daughters,  and  all  the  debts  and  Isaacs 
of  Lord  WiUiatn  and  Lord  Balph^  and  to  firee  her  son 
firom  the  creditors,  so  as  she  might  enjoy  her  jointure^ 
and  be  assisted  in  the  getting  in  the  personal  estate,  and 
both  might  account  for  their  receipts.  By  this  offer,  the 
loss,  as  to  the  widow,  would  not  be  great,  though  judg- 
ment were  given  against  her,  and  yet  perhaps  the  o£fer 
is  not  great  neither ;  but  whatever  the  agreement  be,  the 
personal  estate  must  come  into  the  reckoning.  An 
agreement  thus  far  advanced  is  now  broken  o£^  I  will 
not  inquire  how,  but  am  bound  to  give  judgment,  since 
both  sides  demand  it  I  will,  ergOf  first  state  the  &ct5 
and  the  evidences  on  both  sides ;  then  I  wiU  deliver  my 
opinion  what  the  law  is  upon  those  facts. 

The  evidence  to  prove  this  purchase  in  the  name  of 
the  son  to  be  a  trust  for  the  &ther  consists  o^  1st 
Deeds;  1.  Father  possessed  the  money;  2.  Received 
the  profits  twenty  years ;  3.  Made  leases ;  4.  Took  fines ; 
5.  Enclosed  part  in  a  park ;  6.  Built  much ;  7*  Pro- 
vided materials  for  more ;  8<  Directed  Lord  Chief  Jus^ 
tice  Nortk  to  draw  a  settlement ;  9,  Treated  about  th*^ 
imle  of  it.    2dly,  Words;    I.  Thomas  Grey  confessed 
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the  truth;  2.  Advised  his  fether  to  sell,  and  buy  York     Appen^ 
House ;  3.  "  If  it  was  mine,"  says  he,  "  I  would  sell 
it ;"  4.  Before  he  made  his  will,  said  it  was  his  fjither's ; 
5.  After  he  made  his  will,  said  it  was  to  keep  his  brother 
from  pretending. 

The  disproof  of  the  trust  stands  upon  the  like  evidence, 
Deeds  and  Words:  1st,  Deeds;  For  Thomas  Grey 
bound  with  Lord  William^  for  7000/.  of  the  purchase- 
money.  2dly,  Words  of  the  Lord  WiUiam ,  1.  Before 
the  purchase,  said  he  would  buy  it  for  his  son ;  2.  After 
the  purchase,  said  he  had  bought  it  for  his  son ;  S.  The 
now  purchased  land  mine,  but  Gosfield  my  son's,  T.  G. ; 
4.  Gosfield  was  the  inheritance  of  my  son's  mother, 
hence  would  better  have  bought  Hatton  Garden.  I  have 
no  title  but  by  my  son's  will,  it  being  the  purchase  of 
my  son  T.  G.  Sdly,  Words  of  Thomas  Grey:  1.  I 
believe  my  father  will  give  me  all,  but  Gosfield  is  mine 
already ;  2.  Thomas  Grey^  when  he  lay  dying,  excused 
it  to  his  brother  Balphy  that  he  had  by  his  will  given 
Go^eld  to  his  father.  Now,  though  this  proved  but  an  . 
estate  for  life,  when,  perhaps,  he  thought  he  had  given 
an  inheritance,  yet  what  needed  any  excuse  at  all,  if 
Thomas  Grey  was  but  a  trustee  for  his  father  ? 

Upon  these  &cts,  the  law  will  best  appear  by  these 
steps.  1.  Generally  and  prima  fade^  as  they  say,  a 
purchase  in  the  name  of  a  stranger  is  a  trust,  for  want 
of  a  consideration,  but  a  purchase  in  the  name  of  a  son 
is  no  trust,  for  the  consideration  is  apparent.  2.  But 
yet  it  may  be  a  trust,  if  it  be  so  declared  antecedently 
or  subsequently,  under  the  hand  and  seal  of  both  parties- 

3.  Nay,  it  may  be  a  trust,  if  it  be  so  declared  by  parol, 
and  both  parties  uniformly  concur  in  that  declaration. 

4.  The  parol  declarations  in  this  case  are  both  ways ; 
the  father  and  son  sometimes  declaring  for,  and  some- 
times 
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times  Bgaingt,  themselves*  5»  Ergo^  there  bemg  lio 
certain  proof  to  rest  on  as  to  parol  declaratioos»  the 
matter  is  left  to  construction  and  int^rstation  of  law. 
6.  And  herein  the  great  question  is^  wheditr  die  law 
will  admit  of  any  constructive  trust  at  all  betwe^i  fiiditr 
and  son  ? 


1.  For  the  natural  consideration  of  blood  and 
tion  is  so  apparently  predominant)  that  those  acts  which 
would  imply  a  trust  in  a  stranger^  will  not  do  so  in  a 
son ;  and)  erga^  the  father  who  woald  check  and  control 
the  appearance  of  nature^  ought  to  provide  for  Umcelf 
by  some  instrument,  or  some  clear  proof  of  a  deckum- 
tion  of  trust,  and  not  depend  upon  any  im}dication  of 
law ;  for  there  is  no  necessity  to  give  way  to  contftractifre 
tmsts,  but  great  justice  and  conscience  in  restmanffig 
such  constructidns. 

2.  The  wisdom  oF  the  common  law  did  so ;  for  all 
the  books  are  agreed  on  this  point,  that  a  feofiiAfUt  to  a 
stranger,  without  'a  consideration,  raised  a  use  to  the 
feoffor;  but  afeofihoent  to  the  son,  without  odierooft- 
sideration,  raised  no  use  by  implication  to  die  &liier,  fcr 
the  consideration  of  blood  settled  the  use  in  the  aon, 
and  made  it  an  advancement.  How  can  this  Court 
justify  itself  to  the  world,  if  it  should  be  so  arbitrary  as 
to  make  the  law  of  trusts  to  di^r  from  the  law  o£  uos, 
1)1  the  same  case  f 

3.  Again,  as  land  can  never  lineally  ascend,  so  neither 
shall  the  trast  of  land  lineally  ascend,  where  it  is  left 
to  the  construction  of  law;  lor  the  reason  why  laad 
doth  not  lineally  ascend^  is  not,  as  my  I.ord  Cobe  says, 
from  natural  philosophy,  •quia  gnma  dearam^  kMk  £ram 
moral  phildsojdiy,  quia  amor  descendii  nan  ^ascendSltf  and 
from  divinity,  iMcause  fsA^fPum^  bMnd  ^  {Miovide&r 

their 
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tbeir  children,  but  children  d<5  not  providfe  loir  thdr  Appmim. 

&thers ;  therefore,  when  a  father,  according  to  his  duty,  q^^^ 

has  pravided  for  his  son,  it  were  hard  to  take  away  that  ^• 
jprovision  by  a  constructive  trust. 

4.  And  therefore  it  is  not  reasonable  that  the  ikthier^s 
perception  of  profits,  or  tnaking  leases,  or  doing  such 
other  acts  as  these,  which  the  son,  in  good  tnannersy 
does  not  contradict,  should  turn  a  presumptive  advahce- 
xnent  into  a  trust 

5.  Examine  all  the  cases  in  this  Court,  whenevfei'  this 
point  has  been  stirred,  and  you  shall  find  aU  the  reso- 
lutions to  agree,  and  out  of  them  all  may  at  large  be 
toUected  a  clear  difference  to  rest  upon.  Ist.  If  a 
father  makes  his  son  a  joint  purchaser  with  him,  and 
receives  all  the  profits,  and  disposes  of  the  rents,  this 
is  no  evidence  of  a  trust ;  but  the  son  takes  the  whole 
by  advancement  if  he  survives.  So  it  was  thrice  agreed 
in  the  case  of  Windham  v.  Windkam^  Strode  v.  Strode^ 
and  Adrian  Scroop  (a).  Here  a  learned  Custos  did  once 
seem  to  take  a  difference,  by  saying,  true,  so  it  is,  when 
the  son  is  joint  purchaser,  for  then  the  father,  as  joint 
tenant,  may,  by  law,  receive  the  profits ;  but  where  the 
son  is  the  only  purchaser,  there  the  father's  perception 
of  profits  being  against  law,  may  be  some  evidence  of  a 
trust,  for  else  the  father  has  no  colour  to  receive  them- 
Plainly,  this  difference  could  not  be  the  reason  of  these 
resolutions,  for  had  the  father  been  joint  purchaser  with 
a  stranger,  and  received  all  the  profits,  without  con- 
tradiction or  suit,  in  necessity  the  perception  of  profits 
would  have  been  evidence  of  a  trust,  yet  there  it  might 
said,  still  one  joint  tenant  tnay,  by  law,  receive  all. 
Er^o,  it  was  the  sonship,  not  the  joint  tenancy,  which 
ruled  those  cases*    2d.  If  a  father  purchases  lands  in 

(a)  I  Ca.  la  €hm,  B7*  SL  Fteem.  171. 

the 
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Appendix.^  the  name  of  an  infant  child,  and  receives  all  the  profits, 
and  makes  leases,  this  is  no  evidence  of  a  trust.  So 
adjudged  in  the  Lady  Gorgets  case  (a),  in  whose  name, 
her  fiither,  the  Earl  of  Lincoln^  purchased.  Here  some 
before  me  have  taken  another  difference;  where  the 
father  has  colour  to  receive  the  profits  as  guardian,  theiie 
perception  of  profits  is  no  evidence  of  a  trust,  other- 
wise it  would  be  if  the  perception  of  profits  were  with- 
out any  such  colour.  Plainly,  the  reason  of  the  resolu- 
tions stands  not  upon  the  guardianship^  but  upon  the 
presumptive  advancement ;  for  a  purchase  in  the  name 
of  an  infimt  stranger,  with  perception  of  profits,  &c« 
will  be  evidence  of  a  trust 

6.  ErgOy  where  the  father  intends  a  trust,  he  ought  to 
see  it  declared  in  writing,  or  supported  by  direct  proo^ 
and  not  rest  upon  constructions;  for  in  Sir  Adrian 
Sproop's  case^  when  the  court  had  adjudged  It  an  ad- 
vancement and  no  trust,  a  concealed  deed  was  after 
found,  declaring  the  trust,  which  shews  that  good  advice 
had  been  taken  upon  it. 

7.  Lastly,  the  difference  I  rely  upon  is  this;  where 
the  s<m.  is  not  at  all  or  but  in  part  advanced,  and  where 
he  is  fully  advanced  in  his  father's  lifetime.  If  the  son 
be  not  at  all  or  but  in  part  advanced,  there  if  he  suffer 
the  &ther,  who  purchased  in  his  name,  to  recdve  the 
profits,  &c.  this  act  of  reverence  and  good  manners  will 
not  contradict  the  nature  of  things,  and  turn  a  presump- 
tive advancement  into  a  trust;  the  rather  because  in 
this  family  there  were  neither  debts  nor  casualties,  so  no 
occasion  to  create  trusts ;  but  if  the  son  be  married  in 
his  father's  lifetime,  and  by  his  fitther's  consent,  and  a 
settlement  be  thereupon  made,  whereby  the  son  appears 
to  be  fully  advanced,  and  in  a  manner  emancipated,  there 

(tf)  Cit  Cro,  Cw.  SSO, 

a  sub- 
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a  subsequent  purchase  by  the  father  in  the  name  of  such     Appatdu. 
a  son,  with  perception  of  profits,  &c.  by  the  father,  will 
be  evidence  of  a  trust;  for  all  presumption  of  an  ad- 
vancement ceases. 

So  it  was  decreed  an  advancement  of  Thomas  Gnu/, 
and  no  trust  for  the  Lord  William*  It  followed  that  the 
12,000/.  given  by  Lord  William  must  be  raised  out  of 
the  lands  in  Northumberland,  the  lands  in  Epping,  and 
the  now  purchased  lands  in  Gosfields  and,  ergo,  an  ac- 
count was  decreed.  1.  The  Lady  must  account  for 
what  the  Lord  Ralph  received,  as  far  as  she  has  assets. 
2.  And  for  what  she  herself  received.  S.  And  for  the 
personal  estate  of  Lord  Ralph ;  but  to  this  last  point 
her  counsel  opposed,  saying,  that  the  Lord  Ralph  YkAvrng 
charged  Gosfield  with  the  portions,  as  it  seems  by  this 
resolution  he  had  power  to  do,  has  thereby  exempted 
the  personal  estate  from  being  subject  to  this  account; 
to  which  I  declared,  that  though  an  express  clause  may 
exempt  a  personal  estate  from  being  applied  to  ease  the 
land,  to  which  it  is  otherwise  subject,  prima  facie,  as  in 
the  Duke  of  Richmond's  case,  where  there  was  such  an 
exemption,  yet  this  is  never  to  be  done  by  implication. 
In  case  of  creditors,  it  is  clear  that  no  implication  can 
exclude  them  from  that  right  which  they  have  by  law, 
of  resorting  to  the  personal  estate ;  nor  can  any  express 
clause  exclude  the  creditors ;  and  in  case  of  an  heir^  itis 
clear  that  he  is  concerned,  that  no  more  of  the  land  be 
sold  than  is  necessary,  and  has  right  and  equity  to  de- 
mand that  the  personal  estate  may  ease  him,  as  far  as  it 
will  go ;  from  which  right  no  implication  can  exclude 
him." 

«*  1  June,  SO  Car.  2.  1678.  Pord  Lord  Grey  v.  Lady 
Grey^  The  matter  arose  upon  two  exceptions,  one  by 
the  Flainti£^  another  by  Defendant,  to  the  master's  re- 

Voi.IL  Tt  port. 
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port  The  first  was  touching  a  sum  of  10001.)  in  the 
African  Company,  which  the  master  reported  to  be  the 
estate  of  WiUiam  Lord  Greyj  to  whom  the  Defendant  ia 
executrix ;  but  the  Plaintiff  excepted  to  it  and  would 
have  it  the  estate  of  Ralph  Lord  Grey^  to  whom  the 
Ddendant  is  also  executrix,  but  then  it  would  be  liable 
to  BatpV^  debts,  which  are  many,  WUlianfs  debts  being 
none  at  all. 


Tnutnotan         Now  ibr  that  the  case  was,  that   Grey  adTcnturedf 
adyancemcnt.    ^qqq^^  j^^  ^^  ^^^  company  and  lost  it,  then  he  subscribes 

lOOf.  more  to  the  second  slock  in  the  new  company,  and 
pays  m  but  502.  and  dies.  WiUiam  Lord  Qr^  pays  in 
the  .res^  and,  as  the  proof  was,  refused  to  pay  in  the 
money  till  his  son  Malph  declared  the  trusts,  yet  the 
Plaintiff  would  haTe  bad  it  an  adyancement  of  Salpk^ 
who  was  advanced  before,  so  that  exception  was  over* 
nded 

2.  The  next  question  arose  touching  paraphernalia, 
under  which  title  the  Defendant  claimed  her  jewels,  and 
her  ebamber  plate,  and  excepted  to  the  master's  report, 
for  not  so  allowing  it  to  her,  not  only  in  respect  of  her 
quality,  as  the  widow  of  a  Peer,  but  also  because  die 
question  was  between  the  son  and  the  mother,  not  be-^ 
tween  the  mother  and  the  creditors;  yet  J  allowed  the 
master's  report ;  fer  if  the  son  will  contest  this  point 
with  his  mother,  he  ought  to  prevail,  because  in  conse- 
quence it  concerns  all  the  creditors,  whose  security  is 
weakened  if  the  assets  be  diminished,  and  there  is  no 
reason  to  consider  any  lady's  quality,  so  far  for  the  sake 
of  it  to  prejudice  the  just  satisfaction  of  creditors." 
Lord  Nottingham's  MSS* 
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SALSBURY  V.  BAg6tT.  /^^^ 

29  Car.  2. 
1677. 

««  >TiHIS  case  held  three  days  debate  in  court  |  for  Effect  of  fine 
m  L      .  "^  '.  anil  non*clai]n 

"■■    Saturday  tnie  ISth  was  taken  up  by  th^  PlaintL©  b  equity. 

Monday  the  18th  by  the  Defendant,  Ttuesday  the  Jl9th  wa^ 

allowed  to  sum  up  the  evidence,  and  then  I  took  time  till 

this  day  to  consider  what  had  been  said,  and  tp  d^liyer 

my  own  opinion ;  which  was  this :  »— 

The  Plaintiff  is  die  son  and  heir  of  Ovoen  Salsbm^ 
who  was  the  son  and  heir  of  William  SaUburyj  th«  De* 
fendant's  wife  is  daughter  and  heir  of  Charles  Salsbury 
who  was  a  younger  son  of  the  same  fViUiam  SalsbHry^ 
The  bill  prays  an  execution  in  specie  of  certain  articles 
of  agreement,  made  9«7ac«,  upon  the  marriage  of  Wil^ 
Uantj  the  grandfather,  with  Dorothy  Vaughan  the  daugh*> 
ter  of  Owen  Vaughan.  By  these  articles  William  SalS' 
bury  was  so  to  settle  his  lands  in  Merioneth  md  Denbigh^ 
shirey  that  William  Salsbury  was  to  be  but  tenant  for 
1^  with  remainder  to  his  first  and  every  other  son  in 
tail,  with  divers  remainders  over;  and  this  to  be  was  done 
at  any  time  within  seven  years,  upon  the  request  of  Owen 
Taughan;  and  accordingly  in  IS  Jac.  the  Merionethshire 
lands  are  settled  on  William  Salsbury  for  life,  the  re- 
mainder to  Owen  Salsbury  who  was  then  bom,  in  tail, 
the  remainder  over,  as  by  the  articles  is  directed ;  but 
the  bill  complains  that  the  Denbighshire  lands  are  un- 
settled, and  that  Charles^  the  Defendant's  father,  ob- 
tained a  settlement  of  those  lands  upon  his  marriage  w£tti 
the  daughter  of  Thetwall;  and  the  bill  charges  that 
Charles  and  ThetwaU  had  notice  of  these  articles  at  the 
time  of  that  settlement^  and  long  before;  and  that 
Sir  Walter  Bagott  the  Defendant,  before  his  marriage 
widi  hk  lady,  had  also  notice  of  the  HaintiiSP's  tide 
T  t  2  other- 
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Appendut.     otherwise  than  as  heir;   and  xxpon  this  case  relief  is 
Salsbuey     P»y«^ 


9. 

Baoott* 


The  Defendant  makes  many  defences  against  this  de- 
mand* Isl.  There  are  no  articles  of  agreement  proved. 
2d.  If  they  be  proved^  yet  it  is  to  be  presumed  they  were 
waved  and  discharged,  or  otherwise  satisfied  by  some 
new  agreement.  ScL  If  not  so,  yet  Charles  Salsbwy 
was  a  purchaser  without  notice.  4/A.  If  not  either,  yet 
Sir  Walter  Bagott^  was  so.  Rth.  If  there  be  notice,  yet 
length  of  time  has  barred  this  demand.  6th.  If  not 
barred  by  the  common  law,  and  course  of  this  court, 
yet  the  fine  &  non-claim  have  barred  it  by  the  statute 
4H.7. 

These  are  the  six  pomts  of  the  case.  If  any  of  these 
points  be  for  the  Defendant,  he  ought  to  be  in  possession 
of  the  whole ;  if  they  be  all  for  the  Plaintiff,  he  must 
have  a  decree  for  some  part. 

L  First  pointy  For  the  first  point,  whether  there  be 
any  sufficient  proof  of  articles  of  agreement  in  this  case, 
that  point  is  clearly  with  the  Plaintiff.    For; 

\st.  That  there  were  articles  of  agreement  as  to  the 
Merionethshire  lands,  is  without  all  dispute. 

2d.  That  Oo)en  Salsbwy  had  a  copy  of  the  articles 
upon  his  father's  marriage,  and  that  this  copy  did  com- 
prehend the  Denbighshire  lands,  is  more  plain ;  for  that 
copy  was  twice  produced  by  Owen  Salsbwy;  once  to 
William  Hwnphtys  alone,  another  time  to  him  and  John 
Wynn  together ;  who  advised  a  suit  upon  them. 

Sd.  That  the  copy  now  read,  if  not  the  same^  waa  at 
least  an  ancient  copy,  is  plain  upon  the  view ;  and  ergOf 
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as  it  could  not  be  made  to  serve  this  turn,  so  it  is  not  fit      A^^endu^ 
the  small  mistakes  and  errors  in  clerkship  should  dis- 
credit it. 

4th.  That  there  was  an  original  kept  by  Owen  Faughan^ 
and  by  his  death  came  to  the  hands  of  Edward  Vaughan^ 
is  plain;  for  Humphry  Wynn  saw  them  there;  and  that 
all  the  writings  in  Uudyard  came  to  the  hands  of  Charles 
Salsbwy  is  plain  too ;  ergo^  by  these  hands  they  are  sup« 
pressed. 

Bth.  Two  witnesses  swear  there  were  artides^  and 
that  the  Denbighshire  lands  were  comprehended  in  them; 
which  is  enough  to  give  credit  to  any  probable  copy. 

6th.  Wynn  swears  that  he  believes  the  copy  now  pro- 
duced to  be  a  true  copy,  and  it  is  in  the  De&ndanta^ 
power  to  falsify  it,  if  it  be  not  so ;  for  they  have  the 
original,  or  else  they  or  their  &ther  have  suppressed  it. 
Wherefore  the  copy  is  justly  read. 

7M.  WiUiam  Salsbun/s  own  confession.  For  Gabriel 
Humphrysj  swears  that  WiUiam  Salsbury  said,  if  he  had 
seen  the  settlement  upon  Owen  Salsbtoys  marriage  he 
would  not  have  done  what  he  did  to  Charles^  and  hoped 
Charles  would  prove  an  honest  man.  The  words  of 
William  Salsbury  against  himself,  are  more  to  be  credited 
than  the  words  he  spoke  for  himself^  when  he  said  I  may 
give  my  Denbiglishire  lands  where  I  please^  which  may 
be  well  expounded  of  the  new  purchased  lands. 

8M.  The  forgery  of  the  deed  seems  to  me  a  strong 
evidence  that  such  articles  there  were,  for  it  had  been 
not  only  wicked,  but  foolish,  and  a  folly  next  to  madness, 
to  go  about  tp  forge  a  settlement  in  performance  of 
^ple9y  if  there  bad  not  been  indubitable  proof  that  such 
T  t  3  firtidei 
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Append,     articles  tbere  were^  which  might  give  cpuQtfnaiice  \f> 
gll^     such  a  forgery. 

Baoott.  g^  Lastly^  die  testimonium  rei.    The  constant  hopes 

and  fears  in  this  family,  that  the  articles  would  one  day 
rise  up  in  judgment,  which  have  made  both  sides  over- 
act their  parts,  viz.  The  Plainuff 's  brptber  to  forge  a 
deed,  the  Defendant's  father  to  suppress  the  original 
articles ;  and  yet  neither  side  needed  to  h^ve  done  U^s 
if  the  rest  of  the  points  be  with  them. 

II.  Second  Point,  Whether  it  may  not  be  fi^irly  pre- 
sumed, that  these  articles  have  been  waved  or  satisfied 
by  some  new  agreement  ?  This  point  also  is  clearly  with 
the  Plaintiff  It  involves  two  considerations :  1 .  In  law, 
whether  tenant  in  tail  of  an  equity  can,  by  any  collateral 
agreement  with  recompense,  bar  his  issue  of  that  equity  ? 
d.  In  ikct,  whether  there  be  any  ground  to  presume 
such  an  agreement  in  this  case? 

1.  First,  Of  the  law,  there  is  no  doubt ;  for  an 
equity  in  tail  is  not  within  the  statute  of  Westminster 
the  Sd,  de  donis  conditionalibus ;  but  it  is  i|  mere 
creature  of  the  Chancellor,  which  is  to  be  governed 
and  disposed  according  to  rules  of  conscience.  So 
it  was  ruled  in  1674  between  Norcliff*  and  fforsfy  (q), 
where  an  equity  in  tail  was  made  subject  to  a  ma^* 
riage^setdement ;  an4  so  it  had  been  ruled  befi^re  be- 
tween Boscarrock  and  Barton  {b\  where  an  equity  of 
redemption  was  entailed. 

2.  But  the  fact  will  not  bear  this  point;  for  that 
agreement,  which  is  supposed  to  be  a  recompense  of  the 
first  articles,  and  to  amount  to  a  waiver  of  them,  viz. 

(a)  1  Gflu  B  £^  £34.  if)  1  Or*  in  Cha.  2lt. 
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The  settlement  gI  the  new  purchased  hinds  in  Merioneth- 
shire, and  WiUiam  Salsbur/s  quitting  his  estate  for  life  in 
the  old  estate  in  Merionethshire,  which  was  done  after 
Owen  Salsbuty  had  married  Goodman^s  daughter,  can 
never  be  so  construed;  for  in  all  that  transaction  there 
was  a  plain  and  express  intent  of  a  purchase ;  for  CMen 
Salsbun/  paid  his  father  2500L9  which  is  as  much  as  all 
that  exceeded  the  articles  was  worth;  and»  er^go,  no 
other  intent  is  to  be  presumedi  nor  will  this  be  strained 
to  make  a  waiver  of  the  former  articles. 

{II.  TThird  Pointy  —  If  the  articles  remain  in  force, 
the  next  question  is,  whether  Charles  Salsbmy,  upon  tihe 
marriage  of  ThehoatPu  daughter,  became  such  a  pur- 
cbaser,  without  nptipe^  as  ought  to  be  free  from  these 
^cles  ?  This  point  i»  also  fi>r  the  Plamti£^  for  Th^l^ 
'wall  had  a  dear  notice  loug  before  the  marriage  of  his 
daughter  to  Charles  Salsbury^  knew  the  secrets  of 'the 
family,  and,  while  he  stood  unconcerned,  expostulated 
with  William  Salsbuty  for  not  performing  the  articles  to 
Owen  Salsburyi  and  though  he  afterwards  ventured  upon 
the  marriage  of  his  daughter  to  Charles  Salsbun/f  yet  he 
saw  the  hazard  was  not  great,  for  the  portion  was  but 
small,  and  the  new  purchased  land  a  sufficient  estate. 
2.  Charles  Salsbuty  had  notice  too,  and  timely  notice, 
even  before  marriage ;  else,  why  did  be  say,  in  the  pre- 
sence of  Jtavenscrqftf  where  WiUiam  Saldntry  was  dis-' 
coursing  with  ThelwaU  about  tiie  articles,  I  had  rather 
take  an  annuity  than  involve  myself  in  trouble  ?  Why 
did  he  say,  my  brother  may  come  and  lay  his  hand  upon 
my  shoulder,  and  turn  me  out  as  in  Boidevoithin  f  Why 
so  much  care  to  possess  the  ori^al  articles  and  then 
suppress  tiiem  ? 

IV,  Fourth  Point,  —  The  next  question  is,  whether 
•  Sur  Waiter  Bagott  be  a  purchaser  without  notice  ?  This 

Tt4  point 
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JppenS**  pomt  is  not  otherwise  material,  than  upon  suppositioD» 
that  Charles  stands  unaffected  with  notice;  for  a  pur- 
chaser with  notice  from  him  that  had  no  notice,  or  a 
purchaser  without  notice  from  him  that  had.  notice, 
are  equally  free.  And  here  the  first  thing  to  be  con- 
sider^ in  point  of  fact  is,  the  time  When  Sir  Walier 
Bagott  became  a  purchaser.  Plainly,  not  at  the  time  of 
his  marriage ;  for  his  lady  was  an  infimt,  and  could  not 
contract  for  her  estate,  though  she  might  contract  for 
her  person ;  and,  ergo^  articles  to  settie  her  estate  are 
void,  and  work  not  in  the  case;  nor  at  the  time  of  Sir 
Edward  Bagott*8  settiement,  for  that  could  not  make 
him  a  purchaser  till  there  could  be  a  seller,  and  Uiat 
could  not  be  till  Mrs.  Jane  Salsbury  came  of  age,  though 
her  mother  and  all  her  friends  were  privy,  and  consent- 
ed to  her  agreement;  ergq^  die  first  time  of  his  purchase 
was  two  years  aflsr  the  marriage,  when  Lady  BagoU 
levied  a  fine  of  her  estate,  and  settied  it  in  lieu  of  these 
provisions,  which  are  made  for  her  upon  her  marriage. 
Any  notice  before  this  time  is  su£Bcient ;  two  notices  are 
insisted  on :  One  an  express  message  sent  by  the  Hain- 
tiff,  to  tell  Sir  Walter  that  the  Plaintiff  had  a  tide  other- 
wise than  as  heir.  This  notice  will  not  do,  for  it  is  no 
direct  nor  intelligible  notice,  and  is  the  worse,  because 
he  that  sent  this  notice  might  have  spoken  out  more 
clearly,  if  he  pleased.  It  is  true,  it  puts  Sir  Walter  Ba^ 
gatt  upon  die  inquiry;  but  it  is  such  an  inquiry  as  can 
never  inform  him,  unless  he  will  go  to  the  Plaintiff  in 
Walesj  which  he  is  not  bound  to  do ;  and  as  Mr.  Soli- 
citor observed,  the  notice  is  true  if  meant  of  the  forged 
deed;  and  shall  so  ambiguous  a  notice  be  afterwards 
made  use  of  as  notice  of  the  articles  ?  It  looks  a  litde 
more  suspiciously,  tiiat  the  Plaintiff  gave  so  dark  a  no- 
tice, and  shews  some  kind  of  inclination  to  make  use  of 
the  forged  deed ;  for  had  he  given  notice  of  a  tide  by 
the  articles^  this  had  discredited  the  deed ;  if  he  had 

mentioned 


CASES  IN  CHANCERY. 

mentioned  the  deed,  the  matter  had  taken  air  too  soon.  Appemkr. 
Ergo^  the  notice  is  less  than  a  common  bruit,  and  the 
rule,  notiiia  nan  ddnt  claudkarej  was  never  more  season- 
able than  now,  for  perhaps  Sir  Walter  might  think  it  a 
trick  to  break  his  marriage;  and,  ei^o^  had  no  reason  to 
regard  it  S.  But  yet  the  other  notice  of  the  articles, 
by  hearing  a  copy  thereof  read  at  the  trial  of  the  deed, 
is  full  and  condusive  notice,  before  seventy-two ;  and  for 
this  reason  on)y  this  fimrth  point  b  also  for  the  Plaintiff. 

V*  Fifth  Pointf  Admit  the  articles  and  the  notice,  yet 
since  the  articles  from  1611  to  this  day,  which  is  66 
years,  have  been  without  any  execution,  whether  this 
length  of  time  alone  be  not  in  itself  a  sufficient  t>ar  in 
equity  from  any  former  demand,  is  the  next  point? 
This  fifth  point  also  is  clearly  for  the  Plaintiff,  for  length 
of  time  is  not  to  be  measured  by  revolutions  of  years 
only,  but  by  the  wilful  and  inexcusable  negligence  of 
him  that  pursues,  of  which  there  b  none  at  all  in  this 
case.  1.  Owen  Salsbwy  came  of  age  in  1634^  and  died 
in  1657.  2.  The  time  when  Owen  Salsbury  first  had  a 
copy  of  the  articles  does  not  appear.  It  is  probable  he 
had  them  not  in  1640,  when  he  came  to  an  agreement 
with  his  fiither  for  the  Merioneth  lands,  S.  When  he 
had  got  a  copy,  it  is  plain  he  shewed  it,  and  insbted 
upon  it  in  all  companies.  4.  If  the  excuse  had  been 
only  upon  the  account  of  his  piety,  that  he  would  not 
sue  hb  father,  lest  he  should  bring  hb  grey  hairs  with 
sorrow  to  the  grave,  as  the  witnesses  swear,  it  had  been 
very  allowable.  5.  But  I  think  he  had  another,  and 
more  powerful  excuse,  which  has  not  yet  been  taken 
notice  of,  and  that  is,  it  was  against  his  interest  to  sue 
hb  fiither,  till  he  must  needs ;  for  hb  fiither  had  new 
purchased  lands  in  Denbighshire^  to  the  value  of  500/. 
per  anmrnif  and  until  the  conveyance  in  1652,  which 
jrfm  fpUowed  with  a  fine  in  1656,  Owen  Sahbmy  was  not 

quite 
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Appem^.  quite  out  of  hopes  to  have  some  of  the  new  purchased 
lands ;  but  as  soon  as  he  began  to  despair^  he  complained 
grievously,  and  in  1657  be  died.  JErgo^  though  lengjth 
of  time  be  in  most  cas^s  very  eonsiderabley  because  in 
our  law  60  years  bar  a  writ  of  right,  20  years  bar  ^n 
entry,  and  ii)  the  civil  law  iO  years  make  a  prescriptipm, 
yet  when  lengtl)  of  time  is  not  accompanied  with  aiqr 
considerable  laches  of  suit,  there  is  no  g^^  wel^t  te 
be  laid,  ppon  it 

VL  iSi>/A  f^oint^  TJiergforo  the  la§^  queslJpn  is,  whether 
tbe  fine  in  1656,  and  the  noprcl^im  insist^  i^pon  h^Te 
not  barred  the  Plaintiff  by  the  statute  of  4  |I,  7,  2.  A»d 
this  ppint  is  dearly  against  the  Plaii)tjff,  ^nd  wiU  prpve 
very  fatfd  to  him.  Whereiii  it  will  be  fit  to  procee4  by 
these  stqps, 

1.  A  fine  doth  bar  »  triist  pr  |my  other  right  m 
equity ;  for  it  is  within  the  very  wprds  and  meaning  of 
the  l^w,  which  concludes  all  persons,  as  well  privies  as 
stfangprs,  who  dp  not  inake  their  claim  as  the  act 
direct ;  aiid  the  mischief  were  intolerable)  if  a  Hgbf 
in  equity  should  still  subsist  after  a  fine ;  fpr  no  m^ 
living  cpuld  knpw  when  his  inheritance  was  in  peace. 
Tbis  point  was  never  doubted  since  Lord  Cooenhr^^ 
timi^,  who  first  referred  it  to  all  the  Judges  in  England^ 
in  1^  case  between  Sir  T^o^^f  Thynn  ai^d  John  Cary^ 
l^q.  4  Car.  1.  {a\  For  Sir  Thomas  Tlynn  supppsi^ 
himself  to  have  a  right  iq  equity  to  some  l^pds,  whereof 
by  his  hill  he  charged  C(iry  to  have  obtained  a  conr 
veyance  from  the  Lady  Kntvet  by  some  indirect  meana. 
Caiy  pleaded  in  bar  a  fine,  with  proclaipation^  and  npn- 
c1ain>;  and,  by  opinion  of  all  the  Judges,  Sir  Thomas 
Tfnflin  was  barred-     The  differences  are  these;  where 

(a)  Tfynffe  v.  Cary,  W.  Janes,  416. 

a  nan 


CASE§  IN  CHANGi;RY.  6*1 

^  ^lan  hs^  the  right  in  equity  ii^  the  land  itself,  and     ^f|^ 

^ber^  he  has  right  ii;  equity  is  only  against  the  person 

IQ  respect  of  the  land.     In  the  first  case,  a  fine  will  bar, 

npt  in  the  latter.     As  in  the  case  of  the  l^arl  Kenot^ 

against   Grevily   H.  28  Car.  2.  (i),   where  the   Earl  q£ 

Parlisfe  having  mortgaged  the  manor  of  Sptwly  to  Ttyanj 

(qx  150Q/.9  did  by  his  will  devise  certain  lands  to  trustees 

for  payment  of  debts,  and  an  annuity  of  lO0O/«  per 

annum  to  the  Earl  of  Kenoul  for  Ufe^  put  pf  the  deinesn^ 

pf  IValth^mj  and  then  dep^ised  the  nianqr  of  /Sow^  to 

the  Lady  M^nche^t^  for  life,  remaindcir  \o  Mr.  GreviL 

Now  though  th^  m^por  pf  S<n»li/  ought  tP  have  born^ 

its  Ipadi  th§  9)ortgage  money  due  upon  it  being  np  part 

of  those  debts  in  the  schedule  with  which  th^.  tru^t^^ 

were   charged,  yet   such  collusion  was  used,  that  the 

^rustee^  were  prevailed  with  to  pay  off  the  n^ortgage 

upon  Sowly^  and  then  the  rest  pf  the  lands  being  not 

sufficient  to  pay  off  the  rest  of  the  debtS|  part  pf  the 

demesnes  of  Waltham^  were  by  tlie  will  to  be  ^Id  to 

supply  that  defect,  and  so  the  security  of  the  |Iarbf 

KenouTs  annuity  would  have  been  straitened ;  tq  prevent 

this,  the  Earl  of  Kenoul  exhibits  his  bill  against  Grevit^ 

and  prays  that  he  may  reimburse  the  1500/.  of  which 

Sawlj/  has  been   unjustly   eased,   that  so   po  part  of 

Waltham  might  be  sold.     Grevil  pleads  a  settlement  of 

the  manor  of  Sawly^  by  a  $ne,  with  proclamations,  in 

bar  of  this  bill,  which  was  overruled,  for  the  Plaintiff's 

demand  was  not  against  the  land  at  Sandys  but  against 

the  person  of  the  Defendant  in  respect  of  the  land,  and 

so  the  fine  was  not  material.    Another  difference  is, 

where  the  equity  rises  by  the  fine  Itself,  and  where  it 

rises  by  some  collateral  agreement.    If  the  equity  rises 

by  the  fine  itself,  as  if  it  be  a  fine  upon  a  trust  or 

mortgage,  there  this  fine  can  never  bar  this  equity; 

for  that  were  absurd,  that  the  same  fine  which  creates 

(a)  Lord  KennotUl  v.  The  JBnrl  of  Bedford,  1  Co,  in  Cha.  39S. 

the 
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AppenSx.  the  equity  should  bar  it  too.  But  if  it  rise  by  some 
collateral  agreement,  and  be  an  equity  against  the  land 
itself,  there  a  fine  and  five  years  will  bar  this  equity, 
unless  it  be  saved  by  a  due  and  reasonable  daim ;  and 
this  was  ruled  lately  in  the  case  of  Giffbrd  and  Phillips^ 
M,  27.  Car.  2. ;  where  George  Lffw^  against  whom  a 
decree  had  passed  for  8000/.,  did  by  his  will  subject  his 
land  to  the  payment  of  his  debts,  in  case  the  personal 
estate  was  not  su£Bcient;  the  heir  of  George  Low  sold 
the  land  in  1649,  to  Sir  Harbottle  Grimstoney  and  be 
in  165S  to  the  Defendants,  by  fine  and  recovery,  and  a 
bill  being  exhibited  to  have  satisfiu:tion  of  this  money, 
out  of  that  land,  the  fine  and  non-claim  were  allowed  to 
be  a  good  plea  in  bar. 

Another  difference  is  this;  where  the  fine  is  obtained 
by  fraud  and  practice,  or  is  infected  with  notice^  or  any 
way  criminal,  such  a  fine  and  nonclaim  bar  no  man's 
pursuit*  Otherwise  it  is  of  a  fine  and  non-claim,  severed 
firom  these  circumstances.  As  in  the  case  of  Baqy  and 
Smithj  18th  of  December  1676,  where  a  trustee  made  a 
conveyance  in  breach  of  trust,  and  presently  after  re- 
took the  estate  by  fine ;  this  being  all  one  entire  act^ 
and  a  purchase  with  full  notice,  could  not  prevail  against 
the  cestui  que  trust  by  non-claim,  for  dolus  circuiiu  turn 
tottitur ;  but  a  fine  innocently  levied  to  a  stranger,  had 
barred  the  cestui  que  trust. 

This  foundation  being  laid, 

2.  It  remains  now  to  be  considered  what  has  been 
done  in  this  case,  to  save  the  Plaintiff's  right  in  equity, 
from  that  bar  which  the  fine  levied  by  his  grandfather, 
would  otherwise  operate.  Plainly  nothing  at  all.  The 
right  which  should  be  saved  is  an  equity,  which  the 
plaintiff's  fyther  Owen  Salsbury  h^  u^  be  ma^e  tenant  in 
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in  tail  in  remainder,  after  the  death  of  William  the 
grandfather.  Had  such  an  estate  been  settled  on  the 
Plaintiff's  father,  by  act  executed,  then  the  fine  levied 
by  William^  the  grandfather,  had  not  concluded  the 
Plaintiff,  till  five  years  past  after  the  death  of  the  grand- 
&ther,  which  is  the  natural  time  for  the  remainder  man 
to  enter,  and  then  enough  has  been  done  to  avoid 
the  fine;  for  there  is  an  entry  in  1662,  which  is  within 
two  years  after  the  grandfather's  death ;  which  was  the 
first  time  the  remainder  man  was  bound  to  take  notice 
of  his  right  of  entry ;  for  of  a  right  of  entry  for  for- 
feiture, no  man  is  bound  to  take  advantage,  though  he 
doth  know  it.  But  Ovoen  Salsbury  having  only  an  equity 
and  no  estate  executed,  this  has  quite  changed  the  state 
of  the  case,  and  altered  all  the  measures  of  it ;  for  now 
the  Plaintiff's  claim  to  preserve  this  right  is  neither  in 
due  time,  nor  in  due  manner. 

1.  It  is  not  in  due  time;  For  the  right  which  Owen 
Salsbwy  had  to  a  remainder  after  an  estate  for  life, 
though  it  were  future  as  to  the  possession,  yet  it  was  a 
present  right  to  demand  such  a  settlement ;  and  he  had 
a  present  occasion  to  make  that  demand,  when  in  1652 
William  Salsbury^  for  1900/.,  settled  it  on  Charles.  And 
ergOy  when  William  Salsbunfj  in  1656,  levied  a  fine  to 
the  uses  of  that  settlement,  Owen  Salsbury  ought  pre- 
sently to  have  made  claim;  for  the  five  years  did  im- 
mediately commence  and  attach  in  his  person;  and 
though  he  died  shortly  after  in  1657,  yet  the  five  years 
do  still  run  on  against  the  Plaintiff  during  his  minority. 
So  that  the  Plaintiff's  entry  in  1662,  being  six  years  afljer 
the  fine  levied,  is  quite  out  of  time,  and  comes  too  late. 

2.  If  it  had  been  in  due  time,  yet  it  is  not  in  due 
manner.  For  the  only  way  to  preserve  a  right  in  equity 
from  being  bound  by  a  fine,  is  by  bringing  a  subpoena, 
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tad  not  by  an  entry  into  the  land;  and,  ergo^  all  the 
strife  at  bar  to  prove  the  Plaintiff's  entry  In  Betega  t6 
have  beetl  upon  the  new  purchased  lands,  and  not  \rpon 
the  old  estate,  is  wholly  impertinent.  For  let  the  entry 
be  where  it  will,  no  kind  of  entry  can  avail  the  PlaintiflJ 
nbthing  but  a  subpcena  can  help  him ;  and  the  reason  is 
most  evident,  from  the  words  of  the  statute :  for  the  sta- 
tute of  4  JFf.  ?•  saves  no  rights,  but  such  as  are  pursued 
by  action  or  lawful  entry ;  and,  ergo^  such  rights  as  are 
pursued  neither  way,  are  quite  barred.  Hence  it  is^ 
that  the  ancient  way  of  entering  a  claim  at  the  foot  of  the 
fine  is  now  quite  abrogated;  for  this  statute  prescribes 
another  way,  viz.  action,  or  lawful  entry,  2.  Inst,  it 
inodo  levandif  3fc. ;  and  for  this  reason,  if  tenant  In  tail 
discontinue  by  feoffinent,  and  the  feoffee  levies  a  fin^ 
and  then  tenant  in  tail  dies,  and  the  issue  enters  within 
five  years,  this  avoids  not  the  fine  ;  because  the  entry 
upon  the  discontinuee  is  no  lawful  entry,  but  the  issue 
ought  to  have  brought  a  Jbrmedon.  So  here,  the 
Plaintiff's  entry,  who  was  only  entitled  to  a  trust  or  an 
equity,  was  not  a  lawful  entry,  and  by  consequence  does 
not  .avoid  the  fine;  but  the  Plaintiff  ought  to  have 
brought  a  subpoena.  I  see  plainly  it  is  the  forgery  of  the 
younger  brother,  which  has  abused  the  Plaintifl^  and 
undone  him,  while  it  pretended  to  serve  him ;  for  the 
Plaintiff,  supposing  the  deed  to  be  a  good  deed,  has  been 
lulled  to  sleep  by  it,  and  provided  only  to  save  his  right 
of  entry  at  law,  but  never  thought  of  using  the  means  to 
save  his  right  in  equity,  till  it  was  too  late ;  for  he  filed  no 
bill  in  Chancery  till  1672;  so  that,  although  the  five  years 
which  attached  in  his  father's  lifetime  should  not  run  on 
against  him,  yet  there  is  a  great  laches  in  former  time^ 
even  from  1662  till  1672,  which  is  ten  years  before  that 
trial,  which  only  gave  notice  to  Bagott  of  the  articles. 
And  for  direct  authority  on  the  point,  it  was  so  directly 
resolved  in  the  Exchequer  by  the  Lord  Chief  Banni 
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Hole  and  the  Court,  in  a  case  between  Sir  Nicholas  ^PP^^*^ 
Stoughton  and  Mr.  Arthur  Onslow,  viz.  1.  A  fine  and 
non-claim  bar  a  trust  or  an  equity.  2.  An  entry  upon 
the  land  will  not  avoid  the  bar  of  such  a  fine,  because  it 
was  no  lawful  entry,  but  he  ought  to  have  brought  a 
subpoena.  After  so  great  an  authority  as  this  there  is 
no  more  room  left  for  doubting,  wherefore  the  Plaintiff's 
bill  must  be  dismissed. 

Note.  ^^  The  order  of  dismission  is  directed  to  be 
drawn  up  generally  without  mention  of  the  grounds  or 
reasons  of  it."  —  Lord  Nottingham's  MSS. 
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ACCOUNT. 
See  SequxstratoR)  !• 

ACCUMULATION. 
1.  Devise  and  bequest  of  real.a&d 
personal  esUte  in  trust,  to  invest 
the  rents  and  profits^  and  annoal 
proceeds,  while  any  person  bene- 
ficially interested  in  the  real  and 
personal  estate,  by  virtue  of  trusts 
afterwards    declared,    should    be 
under  21,  for  the  purpose  of  accu- 
mulation ;  andi  subject  thereto,  in 
trust  for  the  eldest  son  then  living 
of  the  testator's  daughter  C,  for 
life;  reminder  to  his  first  and 
other  sons,  in  tail;  with  like  re- 
minder to  the  other  living  sons  of 
C;  with  remwnder  to  the  eldest 
living  daughter  of  C,  for  life ;  Re- 
mainder to  her  first  and  other  sons 
in  tail,  with  like  remainder  to  the 
other  living  daughters  of  C. ;  re- 
mabder  to  every  other  son  of  C, 
in  tail;  remainder  to  the  daugh- 
VoL.  n. 


ters  of  the  testator's  eldest  grand-i 
son ;  with  remainderto  the  daugh* 
ters   of  his  other   living  grand- 
sons ;  remainder  to  the  daughters 
of  his  eldest  granddaughter,    as^ 
tenants  in  common  in  tail,  with  like^ 
remainder  to  the  daughters  of  his 
other  living  granddaughters;   re- 
mainder to  the  daughters  of  C,  as 
tenants  in  common  in  tail,  with 
cross-remainders  in  tail:  and  an 
ultimatu  limitation  to  the  testatdr'a 
heir  and  next  of  kin ;  with  a  pro- 
viso, that  such  penons  as  should 
be  entitled  to  an  estate  in  tail  in 
the  real  estate,  should  not  be  abso- 
lutely  entitled   to   the   personal 
estate  before  21,  which  should,  in 
'the  mean  time,  be  subject  to  the 
trusts  before  declared :  the  eldest 
grandson,  an  infant,  takes  a  vested 
estate  for  life ;  the  trust  of  accumu* 
lation  is  void,  and  the  infant  en- 
titled to  mamtenance*   MarAattv. 
HdUwMty*  Page  432 
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ADVANCEMENT. 
1.  Parchase  by  a  father  in  the  name 
of  his  son,  an  advancement.    Grey 
V.  Grey.  Page  59* 

ALIENS. 
1.  Examination  of  Aliens.        261.  n. 

ANNUITY. 
;S^e  Receivm,  ]. 

APPEAL. 
1.  No  appeal  from  a  sentence  of  the 
delegates  to  the  Lords  in  Parlia- 
ment.    Ex  parte  Pottington.     326 

ATTORNEY. 
See  WiTKSSs,  2. 4. 9. 

ATTORNEY-GENERAL. 
1.  The  Attorney-General  may  pro- 
ceed without  a  relator.  520 


B 
BANKRUPT. 

1.  Whether,  for  the  purpose  of  de- 
termining that  the  answers  of  a 
bankrupt  on  his  examination  are 
unsatisfactory,  the  commissioners 
can  resort  to  the  evidence  of  third 
persons,  qaare*     Crawley's  case. 

1 

2.  CommissioDers  having,  on  the 
evidence  of  third  persons,  com- 
mitted the  bankrupt  for  not  an- 
swering satisfactorily,  must  state 
tliat  evidence  in  hac  verba  on  the 
warrant  of  commitment  and  a 
warrant  stating  only  the  effect  of 
the  evidence^  is  defective  in  sub- 
stance.   Cromfeys  easel         Ibid. 


3.  A  bankrupt  answering  a  question 
embodying  a  statement  relative  to 
the  acts  of  a  third  person,  without 
denying  or  qualifying  that  state- 
ment, is  not  understood  as  admit- 
ing  it.     Crowley  s  case.       Page  1 

4.  Instances  in  which  the  Lord 
Chancellor,  on  petition,  has  or- 
dered the  discharge  of  prisoners 
committed  by  concnissioners  of 
bankrupt.  SO 

5.  In  deciding  the  validity  of  a  com- 
mitment by  commissioners  of  bank- 
rupt the  Court  cannot  travel  out  of 
the  return.  75 

6.  A  bankrupt  may  be  committed 
for  answers  unsatisfactory  though 
positive.  76 

7*  A  bankrupt  on  his  examination, 
answering  a  question  which  em- 
bodies a  statement  of  what  he  said 
or  did  on  a  former  day,  without 
d^iying  or  qualifying,  is  understood 
to  admit,  the  statement.  79 

8.  Principle  of  that  doctrine.    Ibid. 

9.  Not  extended  to  statements  of 
the  acts  of  third  persons.  80 

10.  Reason  of  requiring  the  com- 
missioners to  specify  in  the  warrant 
the  questions,  for  not  satisfactorily 
answering  which,  the  bankrupt  is 
committed.  Ihid. 

11.  Commission  superseded  on  the 
petition  of  the  bankrupt  under 
commitment  for  not  answering,  with 
the  consent  of  all  the  creditors. 
Brawn^  ex  parte.  290 

12.  Equitable  mortgages  of  a  bank- 
rupt's estate  are  not  comprehended 
within  the  general  order  of  the  8th 
of  March  1794,  Ex  parte  Jen^- 
nings.  360 
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13.  On  the  petition  of  an  equitable 
mortgagee,  the  Court  may,  in  the 
first  instance,  decide  the  validity 
of  his  claim,  and  that  decision  is 
conclusive  on  the  commissioner^. 
Page  360 

BARON  AND  FEME- 
1.  A  gift  by  a  husband  to  \nt  #ife, 
either  as  a  donatio  mortis  eausa^  or 
as  a  donatio  inter  vivos  to  her  se- 
parate use,  must  be  established  by 
evidence  beyond  suspicion:  a  claim 
of  that  nature  negatived.  Walter  v. 
Hodge.  92 

See  CoNSTRUCTIOKy  1. 

BILL  OF  EXCHANGE. 
See  iNjuKCTioKy  1. 

CESTUI  QUE  VIE. 
See  TcKAMT  fur  AtrrtR  vi>. 


CHANCERY. 
L  Tlw  Court  of  Chtficery  is  ahrays 
open.  11 

2.  What  proceedings  on  the  Latin 
side  of  the  Court  can  be  taken  only 
in  term.  21 

3.  The  Court  of  Chancery  has  no  ju- 
risdiction to  prevent  crimes,  except 
in  the  protection  of  infants.       413 

See  Habsas  Corpus,  1. 

CHARITY- 

!•  Residuafjr  estate  bequeathed  t« 
the  mnister  and  efaurcb'  officet a  of 
ft  ptrisb  k  ScaOand,  for  charitable 
purjposes,  waa  dorected  to  bt  in- 


vested in  stocky  in  the  name  of  the 
Accountant-Gten^ral,  and  the  divi- 
dends to  be  paid  from  tkistt  to  time 
to  the  minister  and  church  officers 
of  the  parish  i  but  Ike  eourts  of 
Scotland  having  jurisdiction  to  ad^ 
minister  the  charity,  an  order  con- 
firming the  Buisier's  report,  in  ap- 
probation of  a  scheme,  was  re- 
versed. The  Attorney  General  v. 
Lepine.  Poge  181 

2.  An  absolute  aKenation  by  trustees 
of  a  charity,  may  be  valid  if  bene- 
ficial to  the  charity.  302 

3.  In  suits  on  behalf  of  charities,  the 
Court  will  not  allow  informalities 
prejudicial  to  the  Defeadant^    910 

4.  Persons  presenting  a  petition  un- 
der an  act  ^npowerbg  **  any  per- 
son or  persons  whomsoever/'  to 
petition  against  trustees  of  a  cha- 
rity, must  be  intereated  in  the 
fund.  525, 526 

6.  A  charity  established,  on  an  in- 
formation praying  relief  which  is 
refused.  Attorney  Genertd  v. 
Mayor  of  Stamford.  591 

6.  Leases  by  trustees  of  a  charity. 

Ibid. 

See  Decree,  1.    Jew.    Statute. 

CHRISTIANITY. 
I.  ChrifltiaBity  is  a  part  of  the  km  of 
England.  490 1.  *27 

COMMI8«ION  TO  EXAMIME 

WITNESSES. 
See  Tenant  puE  ADTer  vie. 
Injunction,  5. 

COMPANY  — JOINT  STOCK. 
See  Specific  Performance,  2. 
Uu2 
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COMPENSATION. 
See  TiTHS,  1. 

CONSTITUTION. 
See  JjAWr  1. 

CONSTRUCTION. 

1*  Cdnttrttction  in  &vour  of  vesting 
the  legal  estate  in  trustees,  for  ef- 
fecting a  limitation  to  itie  separate 
use  of  a  married  woman.  Page  391 

&«  Liberty,  1.  — Equity,  1. 

CONTRIBUTION. 
See  Principal  and  Surety,  2. 

COPYHOLD. 
SeeVftttf  1. 

COVENANT. 
1.  Whether  a  covenant  not  to  sue 
one  of  several  co-obligors  is  in 
equity  a  release  of  the  rest,  qutere  f 

550 
S^WiLL,  1. 

CREDITOR. 

1»  A  creditor  cannot  avail  himself  of 
a  security  obtained  under  an  agree 
ment,  for  a  further  advance,  which 
he  afterwards  refuses.  193 

See  Incumbrance.— Partnership, 
a^S,-!'.— PKiNciPAii  AND  Surety. 

CRIME. 
See  Chancery,  3. 

CUSTOM, 
See  LioBTy  2« 


I 


D 
DECREE. 
L.  A  decree  pronounced  m  1670,  in 
a  suit  against  the  trustees  of  a  cha- 
rity, impropriate  rectors,  and  per- 
sons  interested  in  the  due  applica- 
tion of  the  funds,  to  which  the 
Attorney-General  was  not  a  party, 
having  directed  the  trustees  under 
the  indemnity  of  the  Court,  to  per- 
form an  agreement  with  the  Plaintiff 
in  that  suit,  for  granting  a  lease  of 
tithes  for  980  years  at  a  fixed  pe- 
cuniary rent,  and  an  exchange  of 
lands,  and  the  conveyances  having 
been  accordingly  executed,  and  the 
rent  constantly  paid,  and  the  lands 
enjoyed  in  conformity  to  the  de- 
cree; an  information  by  the  At- 
torney-General, at  the  relation  of 
the  present  trustees,  against  the 
person  claiming  under  the  Plaintiff 
in  the  former  suit,  for  an  account 
of  tithes,  not  stating  the  decree  of 
1670,  which  was  set  forth  in  the 
answer,  was  dismissed.    Attomejf^ 
General  v,  Warren.         Page  291 

DEED. 
See  Evidence,  3. 

DELEGATES. 
See  Appeal,  1. 

DEMURRER. 
&e  Partner,  1. — Witness. 

DEPOSITION. 
!•  Under  a  commission  for  the  exa^ 
mination  of  witnesses,  several  wit- 
nesses on  the  part  of  the  Defend- 
ant having  appeared  and  been  ex- 
amined by  the  Plaintiff,  the  De- 
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fendant  then  declining  to  examine 
them,  their  depositions  on  a  subse- 
quent examination  by  the  Defend- 
ant in  the  examiner's  office  without 
leave  of  the  Courts  not  suppressed. 
Pearson  v.  Rowland.  Page  266 
See  WiTNXss, 

DEVISE. 

1.  Estates  being  devised  to  trustees 
and  their  heirs,  upon  trust,  to  per- 
mit Af.  M.,  Af.  C,  and  «7. «/.,  to 
reside  in  a  mansion  house,  and  re- 
ceive part  of  the  rents  in  recom- 
pense of  the  maintenance  of 
J.  L.  Af.,  (eldest  son  of  Af.  Af.)  till 
he  attained  21,  or  died,  and  subject 
thereto  to  the  use  of  the  trustees 
and  their  heirs,  in  trust  for «/.  L.  Af ., 
until  he  should  attain  21,  or  die, 
and  to  the  intent  that  the  rents 
might  be  accumulated,  and  after 
he  attained  21,  lo  the  use  of  him 
and  his  assigns,  during  his  life,  he 
taking  the  testator's  surname  pf  X.; 
remainder  to  the  use  of  the  trus- 
tees, and  their  heirs,  during  his  life, 
to  support  contingent  remainders ; 
remainder  to  the  use  of  his  first 
and  other  sons,  taking  the  surname 
of  £.,  in  tail  male;  remainder  to. 
the  use  of  the  second  and  every 
other  son  of  Af  .  Af  .  by  her  present 
husband;  remainder  to  her  first 
and  every  other  son  by  any  future 
husband,  in  tail  male,  taking  the 
surname  of  L, ;  remainder  to  the 
use  of  the  trustees  and  their  heirs, 
during  the  life  of  M,  M.  upon  trust 
for  her  separate  use ;  remainder  to 
the  use  of  the  trustees,  and  their 
heirs,  during  the  life  of  Af  .  C.  upon 

{•  trustTor  her  separate  use ;  remain- 


der to  her  first  and  other  sona 
taking  the  surname  of  Z..  in  tail 
male;  with  ulterior  remainders,  and 
a  proviso,  that  the  heirs  male  of  the 
bodies  of  M.  Af.  and  Af .  C.  claim- 
ing  under  the  will,  should,  on 
taking  possession  of  the  estates, 
assume  the  surname  of  Z.,  and, 
within  three  years,  procure  their 
name  to  be  altered  by  act  of  Par- 
liament, or  some  other  effectual 
way ;  and  in  case  they  should  ne« 
gleet  to  obtain  an  act  of  Parlia- 
ment, or  some  other  authority  as 
effectual,  for  three  years  after  being 
in  possession,  then  the  use  and 
estate  limited  to  the  person  so  ne- 
glecting should  cease  and  become 
void,  and  the  estates  should  vest  in 
the  persons  next  in  remainder,  as 
if  the  person  so  neglecting  were 
dead  without  issue ;  7.  L,  M*  in 
1794,  having  attained  21,  took  pos- 
session of  the  estates,  and  assumed 
the  name  of  Z.,  but  neglected  to 
obtain  an  act  of  Parliament,  or  any 
other  authority  for  the  use  of  that 
name,  and  had  a  son  bom  in  1805, 
and  Af.Af.  having  died  without 
other  sons ;  on  a  bill  by  Af .  C,  in* 
sisting  that  J.  I>.  M.  had  forfeited 
the  estates,  the  Court  refused  to 
appoint  a  receiver,  or,  infants  (who 
are  not  bound  by  admissions)  being 
interested,  to  durect  a  case.— 
What  uses  are  executed  in  the 
trustees  ?  —  QiM^re,  Hawkins  v. 
Luscombe.  Pogc  S75 

See  ACCUMXJLATIOH. 

DIGNITY. 

1.  Estates  granted  by  the  Crown  for 
the  maintenance  of  dignitieSi  with 
UttS 
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revenimi  in  the  Crown,  have  the 
uAual  incidents,  and  taay  be  taken 
in  etectttion.  Page  136 

DISCLAIMER. 

1.  Effect  of  a  disclidmer  by  a  trustee, 
and  of  a  release  with  intent  to  dis- 
claim. Nidoson  ▼.  Wordsworth.  365 

2.  Disclaimer  under  a  conveyance  to 
uses.  S72 

DISTRESS. 

1.  A  right  of  distress  may  be  limited 
by  way  of  use.  274? 

9.  Right  of  entry  and  distress,  with- 
out any  estate  in  the  lands  on  which 
the  distress  is  to  be  exercised.  357 

DONATIO  MORTIS  CAUSA. 
See  Baron  akd  Fbmb,  I.^p—Evi- 

PSMCE,   1. 


£ 
ENTAIL. 

EQUITABLE  MORTGAGE. 
iS^e  Bankrupt,  IS,  IS. 

EQUITY. 

1.  A  court  of  equity  may  apply  a  pe« 
culiar  principle  to  statutes  restrain- 
ing alienation,  in  the  cpnstruction 
of  which  it  agrees  with  courts  of 
law.  ISS 

2.  The  doctrines  of  courts  of  equity 
ought  to  be  settled  and  uniform, 
founded  on  fixed  principles  appli- 
cablQ  accprding  to  the  circum- 
etauQCS  of  fa^  case,  4H 


S.  Authority  of  precedent  in  equity. 

Page^l4s 

4.  Concurrent  Jurisdiction  of  courts 
of  equity  not  excluded  by  the 
adoption  of  equitable  principles  by 
courts  of  law.  546 

See  Chancery.  —  Fihb. 

EVIDENCE. 

J.  A  defendant  by  her  answer  having 
claimed  a  g\(i  from  her  husband 
as  an  absolute  dgnatio  inter  viws  to 
h^r  separate  use,  whether  evidence 
can  be  received  to  establish  it  as  a 
donatio  mortis  causa^  gtuere.        92 

2.  Pistinction  between  e^Lamination 
to  prove  a  fact,  and  to  prove  a 
crime.  211 

5.  Wh^n  secondary  evidence  of  the 
contents  of  a  deed  is  admissible. 

213 

EXAMINATION. 
See  Witness. 

EXECUTION. 
See  Dignity,  1  •  -—  In juvotiov.  — 
Principal  and  Suebtt.<«« Ten- 
ant FOR  LiFX. 

EXECUTORS. 
1.  Executors    empowered    to   sell. 
Mlton  V,  Harrison*  276)  n* 


FINB. 
1.  Effect  of  fine  and  non-claim  in 
equity,    Sakbury  v.  Bmgot^n     608 

FOREIGN  COURT. 
1.  A  partner,  having  retired  under 
an  agreement  of  indemnity  Against 
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partnersliip  claims^  wbb  allowed  a  | 
sum  of  money  recovered  by  the 
sentence  of  a  foreign  court  for 
cuitonM,  without  examination  of 
tb«  merits.      Gold  ▼.  Canham. 

PageS25 

2,  Foreign  judfoient  not  examined 
here.  «26 

See  InjunctioVi  6. 


O 

GEAMMAR  SCHOOL, 
L  A  grammar  school  is  a  school  for 
instruction  in  the  learnedlanguages. 

528 

GUARDIAN. 

1.  A  mother  cannot  appoint  a  testa- 
mentary guardian.  536 

2.  Right  of  the  mother  as  guardian 
by  nature.  536 

S.  Guardianship  not  aswgnable.    537 

4.  Orders  relative  to  the  guardian- 
ship of  infants  without  a  cause  de- 
pending. ^^'^* 

5.  Right  of  guardianship  not  decided 
on  habeas  corpus,  588 

See  Jew,  8. 10. 


H 

HABEAS  CORPUS. 

1.  The  Lord  Chancellor  can  issue 
the  writ  of  habeas  corpus  at  com- 
mon law  in  vacation.  Croti4e^*s 
case.  ^ 

a.  Pwalty  on  a  judgd  denying  the 
ym%€£habeae  corpus.  12 


3.  Writ  of  habeas  corpus  a  high  pre- 
rogative writ.  Page  4f8 

4.  Obedience  to  the  writ  of  habeas 
corpus  may  be  enforced  by  process 
of  contempt.  73 

5.  The  Court  before  which  the  writ 
is  brought  must,  on  the  return, 
have  the  same  means  of  judging  as 
the  commissioners  had.  82 

See  Bamkbupt,  S-  —  Guaediau,  S, 

HEIR. 

1.  Liability  of  perscms  dealing  with 
an  heir  apparent  for  hia  expect- 

ancy^  ^^ 

2.  In  the  privilege  of  an  expectant 
heir,  age  ia  not  material.  14?3  s 

S.  The  privilege  of  an  expectant  heir 
dealing  substantially  for  his  ex- 
pectancyi  not  affected  by  the  ad- 
dition of  a  present  possession  or 
security.  ^54« 

4.  Relief  against  an  oppressive  deed, 
though  obtained  from  an  heir  ap- 
parent, i3  given  only  on  payment 
of  the  consideration  with  interest. 

166 


JENKES'S  CASE. 

1.  The  decision  of  Lord  Nottingham 

*  in  Jenkes*B  case  overruled.         65 

JEW. 

1.  Jews  are  not  entitled  to  the  be- 
'nefit  of  the  JBeijJ^orrf  charity,.  In 

re  the  Master,  *c.  of  the  Bed/crd 
charity.  ^^O 

2,  Whether  that  question  could  be 
*dacUtei  on  a  petition  presented 

Uu4 
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under  the  statute  58Geo.S«  c.  101. 
Q^are.  Page  470 

8*  A  bequeit  for  the  maintenance  of 
an  aisembly  for  reading  the  Jewish 
law,  and  advancing  the  Jewish  re- 
Ugiotti^  is  illegal.  De  Coda  v.  De 
Paa.  487  n. 

4.  A  bequest  for  the  sapport  of  poor 
Jews  is  valid.  490  n. 

j.  The  Jewish  religion  not  legal,  but 
connived  at.  490  n. 

6-  Information  for  a  misdemeanor  in 
the  publication  of  a  paper,  accusing 
eertvn  Jews  of  murder.        508  n. 

7*  An  institution  for  teaching  the 
Jewish  religion,  is  illegal;  but 
whether  prq>erty  can  be  given  to 
perfbrm  charitable  acts  to  Jews,  is 
a  different  question.  522 

8,  Vf  the  daughter  and  widow  of  a 
Jew,  having  agreed  with  her  father, 
that  he  should  have  the  care  of  the 
persons  and  estates  of  her  two  in- 
fimt  children,  and  in  the  event  of 
their  death  during  minority,  should 
receive  a  moiety  of  their  property, 
and  having  abjured  Judaism  and 
married  a  Christian,  on  the  petition 
of  the  children  the  Court  ordered 
that  they  should  be  delivered  to 
their  mother,  guardianship  not  be- 
ing assignable,  and  the  agreement 
not  purporting  to  be  an  assignment, 
and  the  right  of  the  mother  to  be 
guardian  continuing  notwithstand 
ing  her  second  marriage.  Vittareal 
V.  Mellish.  5iS 

9.  The  Court  of  Chancery  will  not 

interfere  with  the  education  of  the 

children  of  Jews,  farther  than  is 

reqmred  by  statute.  588 

}0»  A  Jew  may  devise  die  guardian- 


ship of  his  children  under  statute 
12  C^r.  2.  c.  24.  Page  538 

IMPEACHMENT  OF  WASTE. 

1.  Eftct  of  lease  by  tenant  for  life 
without  impeachment  of  waste,  not 
declaring  that  the  lessee  should  not 
be  impeachable  for  waste,  but  with 
a  licence  to  fell  timber,  144 

See  Timber. 

INCUMBRANCE. 
1.  Estates  being  conveyed  among 
other  purposes,  to  secure  a  debt  of 
comparatively  small  amount,  the 
Court  will  not  direct  a  release  upon 
payment  into  court  of  the  largest 
sum  to  which  the  debt  can  in  pro* 
bability  amount ;  the  incumbrancer 
being  entitled  to  retain  the  secu- 
rity till  the  debt  is  discharged. 
PodUikxoaUe  v.  Blylhe.  256 

See  SXQUBSTRATOR,  1. 

INDEMNITY. 
See  VaynoR  and  Furchaskr,  4. 

INFANT. 
1.  An  infimt  is  not  bound  by  admis« 


See  Chahcsry,  8.  —  Dr vise,  1.  — 
Maintbnancr. 

INJUNCTION. 

1.  Injunction  to  restrain  the  nego- 
tiation of  bills  of  exchange  void  in 
their  creation.    UUn^  v*  Gurdon. 

180 

2.  Injunction  to  stay  execution,  on  a 
bill  filed  after  a  Judgment  at  law, 
refused,  PMhereer.  Foman^  S27 
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3»  Injunction  to  stay  execution,  or 
Bale  under  execution ;  when  grant- 
ed.   R<me  V,  Wood.   Page  234'  n* 

4*  A  coach-master  having  sold  his 
share  of  the  business  to  his  partner, 
with  an  undertaking  not  to.be  con- 
cerned in  any  coach  running  from 
J2.  to  London^  or  prejudicial  to  the 
business  which  he  had  sold,  an  in^ 
junction  was  granted  restraining 
him  from  running  a  coach  from  P. 
through  R.  to  London.  Williams 
r.  WiUiams.  253 

5.  On  a  bill  for  discovery,  and  a 
commission  to  examine  witnesses 
abroad,  in  aid  of  the  defence  to  an 
action,  the  Plaintiff,  having  ob- 
tained the  common  injunction  for 
want  of  an  answer,  was  held  en- 
titled to  a  commission,  and  to  ex- 
tend the  injunction  to  stay  trial. 
Bwden  v.  Hodge.  258 

6.  Injunction  to  restrain  proceedings 
in  the  Court  of  Session  in  Scotland^ 
dissolved  under  the  circumstances. 
Kennedy  v.  Earl  of  Casgillis.    SIS 

7*  Two  persons  having  agreed  to 
work  a  coach  from  Bristol  to  Lon^ 
don^  one  providing  horses  for  a  part 
of  the  road,  and  the  other  for  the 
remainder,  and  in  consequence  of 
the  horses  of  one  having  been 
taken  in  execution,  the  other  hav- 
ing provided  horses  for  that  part 
which  had  been  undertaken  by  the 
first,  and  claiming  the  whole  profits 
of  the  journey ;  the  Court  refused 
an  injunction  against  continuing  to 
provide  horses.    Smith  v.  Fromont. 

3S0 

S.  A  writ  of  injunction  issued  after 
^xectttioQ,  is  in  the  same  form  with 


the  common  vrrit  before  execution. 
Hatokshavi  v.  Parkins.    Page  539 

9.  The  Plaintiff,  in  equity,  having 
been  taken  in  execution^  and  dis- 
charged by  a  judge  of  the  court  of 
law,  on  payment  into  the  hands  of 
the  Master  of  that  court,  of  the 
amount  of  the  sum  indorsed  on  the 
writ,  with  sheriff's  poundage ;  and 
the  common  injunction  having  af- 
terwards been  issued;  <m  motion 
to  dissolve  the  injunction,  it  was 
ordered,  that  the  Plaintiff  might 
apply  to  the  court  of  law  for  pay- 
ment to  him  and  to  the  Defend- 
ants, of  the  sum  paid  into  the  hands 
of  the  Master,  that  sum,  when  re- 
ceived, to  be  paid  into  the  bank  to 
abide-  the  event  of  the  cause^ 
Hatokshau)  v.  Parkins.  599 

10.  Where  an  injunction  is  issued  af- 
ter execution  against  the  goods, 
the  sheriff  may  proceed  tb  sell,  but 
the  Court  will,  in  special  cases,  stay 
the  money  in  his  hands.  549 

See  LxTTKRS.  —  Light.  —  Lits- 
ha  ry  Property. — Poblicatxow. 

—  SPBCiriC  PXRFORMAHCB,  2. 

INTERROGATORIES. 

1.  On  a  bill  for  discovery,  and  a  com- 
mission to  examine  foreign  wit- 
nesses in  aid  of  an  action  at  law,  a 
motion  that  the  Plaintiff  might 
communicate  to  the  Defendant  the 
interrogatories  exhibited  by  him, 
was  refused.    Butler  v.  BuUuiey. 

378 

See  Witness. 

IRELAND. 
See  JpRispiCTiQHi  1, 
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JUDGES. 
I.  Judges,  in  what  cases  obliged  to 
give  their  opinions  to  the  House  of 
Lords.  P^g^  509  n. 

JUDGMENT. 
See  Iniuwotion,  2. 

JURISDICTION. 

1.  On  a  bill  for  a  partition  of  lands 
in  Ireland,  and  an  accoant  of  waste 
committed  there,  a  demurrer  was 
allowed  as  to  the  partition,  and 
overruled  as  to  the  account.  Car^ 
UretY.PeHy.  324 

&  One  act  giving  final  jurisdiction, 
and  another  act  giving  jurisdiction 

^  subject  to  appeal,  the  Court  can- 
not proceed  on  both  acts.         518 

ate  Ch ANCiRY,  8.  —  BauiTt,  4*  — 

HABBAS  CORPUS)  L 


L 
LAW. 
!•  Principle  of  the  English  constitu- 
tion that  th«  courts   shall    give 
speedy  effect  to  the  law.  64 

2.  Circumstances  of  a  suit  which  de- 
termine the  national  law  to  be  ad- 
ministered. 321 

LEASE. 
See  Lunatic,  1.  —  Spbcifxc  Per- 

I0BMA»CB,  2. 

LEGACY. 
1.  A  testator,  having  brothers  and 
sisters,  and  several  nephews  and 
nieces,  and  having  given  a  legac} 
to  one  of  his  brothers,  directed  his 
residuary  estate  to  be  invested  in 


government  security,  the  Interest 
to  be  paid  for  the  maintenance  of 
M>  as  long  as  she  lived  single  and 
without  a  child ;  and  at  her  death 
the  money  to  come  to  his  brother's 
and  sister's  children ;  M.,  although 
married  and  having  a  child,  is  en- 
titled to  the  interest  for  life»  not  to 
the  principal.  Birdy.  Hunsdon. 
Page  342 

LETTERS. 

1.  Letters  written  by  the  Plaintiff  to 
the  Defendant,  having  been  re- 
turned by  him,  with  a  declaration 
that  he  did  not  consider  himself 
entitled  to  retain  them,  the  publi- 
cation of  copies  taken  before  the 
return  without  the  knowledge  of 
the  Plaintiff,  was  restrained  by  in- 
junction, though  represented  by 
the  Defendant  as  necessary  for  the 
vindication  of  his  character.  Gee 
V.  Pritchard.  402 

2.  The  jurisdiction  to  restrain  the 
publication  of  letters  is  founded  on 
a  right  of  property  in  the  writer, 

402 

3.  No  injunction  to  restrain  the  pub- 
lication of  letters  as  painful  to  the 
feelings  of  the  writer.  413 

4.  The  publication  of  letters  may  be 
restrained  although  not  designed 
for  profit.  415 

5.  Whether  the  Court  will  decree 
the  restoration  of  letters.    €tiuBre  f 

416 

6.  The  person  receiving  letters  may 
destroy  them.  418 

7.  The  principle  of  the  equitable  ju« 
ribdiction  to  restrain  the  publica- 
tion of  letters  doubted>  48$ 
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%»  Qtialifieations  incident  to  commu- 
nicatiODS  made  by  letter.  Page^25 

9*  The  acts  of  the  parties  may  supply 
reasons  for  not  restraining  the  pub- 
fieatlon  of  letters.  427 

See  PtTBtiOAtiON. 

LIBEHTY. 

1.  Construction  in  fkvor  of  the  liberty 
of  the  subject  41 

9.  The  liberty  of  the  subject  most 
especially  regarded  and  protected 
by  the  common  law.  48 

S;  Duty  of  the  courts  to  secure  tlie 
liberty  of  the  subject.  67 

4b  No  inference  from  a  statute  de- 
dgned  in  favor  of  the  liberty  of  the 
•uhjuet,  to  the  prejudice  0i  thai  li- 
ber^. 68 

LIGHT. 

1.  Injunction  to  restrain  obstmetion 
of  ancient  Ughts  refused,  the  na*- 
lure  of  the  alleged  injury  not  re- 
qdrlng  preventive  interposition 
before  a  trial  at  law,  and  the  legal 
Tight  being  doubtAU.  WymUniey 
V.Lee.  dS8 

S.  The  presumption  of  a  right  from 
twenty  years'  undisturbed  enjoy- 
ment of  light)  is  excluded  by  the 
custom  of  London*  Wi^ntUmhy  v. 
Lee*  Ibid. 

LIMITATION. 

TSRM,  1. 

LITEKAHY  PROPERTY. 

1.  The    Defendant  having  in    two 

numbers  of  a  periodical  work  of 

theatrical  crtticiam«  inserted  de- 

ta6ba4  eaunatai  lotho  tnHMk  of 


six  or  seven  pages,  from  a  farce 
the  property  of  the  Plaintifi,  con- 
taining 40  pages,  interspersed  with 
criticisms,  a  bill  for  a  perpetual  in- 
junction, and  on  account  of  the 
proBts  of  the  numbers,  which 
amounted  not  to  S/.  was  dismiss^ 
with  costs.  Whitiinghamv.  JVooler. 
Pagers 
See  LxTTBRS. 

LONDON. 

1.  The  Common  Hall  is  not  a  court, 
except  for  the  purposes  for  which 
it  is  made  a  court  by  charter.     45 

(See  ErrataJ 

^See  Light,  2. 

LORDS. 
See  Appeal,  1. — Judgbs,  1. 

LUNATIC. 
1.  An  act  of  Parliament  having  au- 
thorised the  vicar  of  C.  to  grant 
leases  of  the  glebe  lands,  with  the 
consent  of  the  patron  in  writing, 
the  patron  being  lunatic,  a  peti- 
tion by  the  committees  of  his  per- 
son and  estate,  for  a  reference  to 
the  Master  to  inquire  whether  it 
would  be  fit  that  they,  on  his  be- 
half, should  consent  to  a  lease,  was 
refused,     Smyth  ex  parte.        S98 


M 
MAINTENANCE. 
U  Maintenance  to  intont   devisees 
when  allowed,  though  not  author- 
ised by  the  words  of  tbo  wUl«  4S6 
See  Aocus4ux.ATioN» 
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MALUM  PROHIBITUM. 
1.  Distinction  between  malum  in  se 
and  malum  prohibitum  not  admitted. 
Page  I6I9  n. 

MORTGAGE  EQUITABLE. 
See  Bankrupt,  12, 13. 

MOTHER- 
See  GuA&oiAN.  —  Jew.  8. 


N 
NAME. 
&0DEVISX,  1. 


NONCLAIM. 


See  Fine. 


PAROL  EVIDENCE. 
See  Specific  Performance,  1. 

PARTIES. 
See  Specific  Performance,  2. 

PARTNERSHIP. 

1.  Demurrer  to  a  bill  by  a  surety, 
stating,  that  two  partners  having 
agreed  to  execute  a  release  to  the 
principal,  in  consideration  of  an 
assignment  of  his  effects,  one  alone 
executed  the  release,  overruled. 
Whether  a  release  so  executed 
bmdsallthepartners,yttierf.  Haiok- 
Aam  V.  Parkins.  539 

2.  Two  American  citizens  residing  at 
BaUimoret  and  a  Frendi  subject 
residing  at  St^Domngo^  being  in 


partnership,  and  owners  of  certain 
ships  captured  by  firitish  cruizers, 
and  the  commissioners  appointed 
under  the  7th  article  of  the  Treaty 
of  Commerce  concluded  in  1794^ 
between  this  country  and  America^ 
for  awarding  compensations  to 
American  subjects  who  had  suf- 
fered losses  by  capture  for  which 
they  could  obtain  no  redress  in 
the  ordinary  tribpnals,  having 
awarded  in  compensation  of  the 
ships  of  the  partnership  captured, 
certain  sums  to  the  two  Americans^ 
with  express  exclusion  of  the 
French  citizen,  as  an  alien  enemy; 
the  sums  so  awarded  are  not  part- 
nership property,  and  the  creditors 
of  the  partnership  have  no  claim 
on  them  as  against  the  separate 
creditors  of  the  Americans.  Camp^ 
bell  v.  Mullet.  55S 

3.  Equity  of  joint  creditors  against 
the  partnership  property.  575 

4.  Rights  of  the  separate  creditor  of 
one  partner  against  the  partnership 
property.    Skipp  v.  Harwood.  586 

See  Foreign  Court,  I. 

PETITION. 
Se^  Charity,  4*. — Jew,  2. — Sta- 
tute 52  Geo.  3.  c^  101. 

PLEADING. 
See  Charity,  8« 

POWER  TO  LEASE. 
See  Tenant  for  Life,  1. 

PRACTICE.      ' 
I.  A  reference  to  the  master  to  in- 
quire whether  proceedings  at  lair 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


629 


and  ID  equity  are  for  the  same 
matter,  stays  all  proceedings,  with- 
out the  special  order  of  the  Court, 
which  will  give  or  withhold  leave 
to  proceed,  according  to  the  cir- 
cumstances of  each  case.  Carwick 
▼.  Young.  Page  2^9 

2.  After  a  reference  to  the  master  of 
exceptions  to  an  answer,  an  order 
for  leave  to  amend,  and  that  the 
Defendant  might  answer  the  ex- 
ceptions and  amendments  at  the 
same  time,  obtained  before  the  re- 
port, on  the  allegation  that  the 
master  had  allowed  some  of  the 
exceptions,  discharged  with  costs. 
Job  V.  Barker.  256 

3.  Rules  of  practice  yield  to  special 
circumstances*  374 

See  Charity,  6*  —  Dxcrbb,  1.  — 
Devisb,  1.  — Evidence,  1.  — In- 

JT7KCTIOK.  —  IkTERROOATORIES. 

'— Jurisdiction.-^Receiver.-  — 
Specific  Performance,  2.  — 
Witness. 

PRECEDENT. 
See  Equity,  3. 

PRESUMPTION. 
See  Light,  2. 

PRINCIPAL  AND  SURETY. 
1.  A  creditor  whose  debt  is  secured 
by  a  warrant  of  Attorney,  having 
received  promissory  notes  from  the 
debtor  and  two  sureties,  and  after- 
wards entered  up  judgment  and 
taken  the  goods  of  the  debtor,  and 
without  the  knowledge  of  the 
sureties,  withdrawn  the  executioDy 


has  discharged  the  sureties;  but  a 
subsequent  promise  to  pay  tlie 
debt  by  one  surety,  knowing  that 
the  execution  has  been  witlidrawn, 
renews  his  liability.  Mayhem  v. 
Cricket.  Page  185 

2.  Right  of  contribution  between  co- 
sureties, whether  by  separate  in- 
struments, or  by  the  same  instru- 
ment.    Mayhem  v.  Cricket.     Ibid. 

3.  Principle  on  which  the  abandon- 
ment of  execution  against  the  prin- 
cipal releases  the  surety.  190 

4.  Sureties  are  entitled  to  the  benefit 
of  every  security  which  the  credi- 
tor has  against  the  principal.     191 

5.  Distinction  between  a  creditor  re- 
maining passive,  and  takiiig  Out 
and  withdrawmg  execution.    Ibid, 

6.  Effect  of  a  promise  to  pay  a  debt 
by  a  surety  who  has  been  dis- 
charged by  indulgence  to  princi- 
pal. 192 

See  Partner. 

PROFESSIONAL  CONFI- 
DENCE. ^ 
See  Witness. 

PtJBLlCATION. 

1.  Extent  of  the  injunction  against 
publication..  416 


R 
RECEIVER* 
1.  Receiver  of  rents  of  estates  con« 
veyed  to  secure  an  annuity,  dis- 
charged, on  acceptance  of  the 
price  of  the  annuity  with  interesti 
deducting  the  past  payments.  Da'- 
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vis  V.  The  Duke  of  Marlborough. 
Page  108 

2.  A  Receiver  appointed  by  the 
Court)  is  appointed  on  behalf  of 
all  parties.  118 

S.  In  favor  of  equitable  creditors  the 
Court  will  appoint  a  receiver  on 
property,  against  which  a  legal 
creditor  might  obtain  execution. 

132 

4.  Doctrine  on  the  appointment  of  a 
receiver  in  behalf  of  equitable  cre- 
ditors. 137 

3*  The  order  for  a  receiver  obtained 
by  the  plaintiff  discharged  on  pay- 
ment of  the  sum  due  to  him,  al- 
though defendants,  prior  incum- 
brancersi  opposed  the  discharge. 

168 

SmDevise,  1. 

RB-EXAMINATION. 
tee  Witness,  10, 11. 15. 16. 

RELATOR. 
See  Attorney-General,  1. 

RELEASE. 
See  Covenant.  —  Disclaimer.  — 
Partner.  —  Witness,  11. 

REVIEW,  COMMISSION  OF. 
1.  Commission  of  review,  matter  of 
grace.  328 

REVOCATION. 
See  Will. 

RIGHT. 
1.  Nature  of  legal  right.  578 


SCOTLAND. 
S0r  Charity,  1.  —Injunction,  6. 

SEPARATE  USE. 
See  Construction,  1. 

SEQUESTRATOR. 
!•  A  sequestrator  being  in  possession 
of  a  rectory,  under  a  seqaestra- 
tion  issued  by  a  creditor  of  the 
rector,  a  second  creditor  harring 
obtained  a  subsequent  seqtiestra- 
tioii,  is  entitled  to  an  aeconnt 
m  equity  against  the  tni  se- 
questrator, and  payment  of  the 
surplus  after  satisfiiction  of  the 
first  creditor ;  nor  mre  pri«>  incum- 
brancers who  had  not  obtained  so- 
questratioB  necessary  parties  to 
the  suit.  Cuddingiom  v.  IFfl%. 
Page  174. 

SESSION  COURT  OR 
1.  The  Court  of  Session  is  a  court  of 
law  and  of  equity.  321 

See  Injunction,  6. 

SOLICITOR. 
See  WiTNXSS,  2. 4. 9. 

SPECinC  PERFORMANCE. 

1.  Specific  performance  of  a  written 
agreement  refused,  on  parol  evi- 
dence that  one  term  of  the  actual 
agreement  was  omitted.  Garrttrd 
v.  Grinlingm  244 

2.  A  joint  stock  company  established 
by  act  of  parliament,  vesting  in 
them  all  property  then  belonging 
to  them,   and   authorizing   them 
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to  bring  actions  in  the  name  of 
their  treasurer  for  the  tiine  being, 
having  purchased  an  estate  pend- 
ing a  suit  against  the  vendors,  to 
compel  the  specific  performance  of 
an  agreement  to  grant  a  lease  of 
part ;  on  a  bill  by  the  vendee  against 
the  treasurer  and  directors,  the 
plaintiffs  were  declared  entitled  to 
a  lease,  and  the  treasurer  was  en- 
joined from  disturbing  their  pos- 
session, though  the  rest  of  the  pro- 
prietors, being  very  numerous, 
were  not  parties;  but  no  decree 
could  be  made  for  the  execution 
of  a  lease.  Meux  v.  Maltbtf, 
Page  977 

STATUTjaS. 
12  Car.  2.  c.  24?.    See  Jew,  10. 
31  Car.  2.  c.  2. 

1.  The  Stat.  31  Car.  2.  is  in  all  its 
enactments  to  be  construed  with 
reference  to  applications  under  it. 

68 

2.  81  Car.  2.  c.2.  §  3.  extends  to  per- 
sons committed  during  term.      69 

52  6^0.3,  c.  101. 

1 .  Persons  presenting  a  petition  under 
Stat.  52  Geo.  3.  c.  101.  must  have  a 
direct  interest  in  the  charity.  518 
See  Jew,  2. 

SURETY. 
See  Principal  and  Surety. 

SURRENDER. 
See  Will,  1. 

T 
TENANT. 
See  Vkkoor  and  Purchassr,  2« 


TENANT  FOR  LIFE. 

1.  A  mansion  house  excepted  from 

the  leasing  power  of  a  tenant  for 

life,  is  sul^ect  to  execution  at  the 

suit  of  his  creditora  duriag  his  life. 

See  Timber. 

TENANT  PUR  AUTER  VIE. 
U  A  lessee  for  years  determiiiable 
on  lives,  having  paid  an  ad^aaced 
rent  during  a  dispute  whetlMr  the 
last  cestui  que  vif,  who  had  been 
many  years  absent  irom  the  realm, 
was  aUve,  and  a  demand  of  a  fiur- 
ther  advanced  rent  being  made  by 
the  lessor,  on  a  bill  by  the  tenant 
to  recover  those  payments,  a  com- 
mission to  examine  witnesses  to 
prove  the  ceetui  gue  vie  still  living 
was  issued,  the  plaintiff  paying  into 
court  the  arrears  and  accruing 
payments  of  the  advanced  rent, 
which  he  had  been  accustomed  to 
pay.    Broton  v.  Petre.  235 

TERM. 
1.  A  being  limited  in  trust  for  H.  in 
tail,  remainder,  if  /.  die  without 
issue  male  in  the  life  of  H.  to  C, 
in  tail,  the  remainder  is  good. 
Uowird  v.  The  Duke  of  Norfolk. 

454 

TIMBER* 
1.  Settlement  of  estates  on  tnistees 
and  their  heirs,  daring  tke  jeint 
lives  of  W.  H.  and  his  wife,  with* 
out  impeachment  of  waste,  upon 
trust,  out  of  the  rents  and  poliu, 
to  pay  all  expenses  and  outgoings, 
and  to  raise  and  pay  n  aom  by  way 
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of  pin-money  to  the  wife,  and  sub- 
ject thereto  to  pay  the  clear  resi- 
due of  the  rents,  &c,  to  W.  H. 
during  the  lives  of  himself  and  his 
wife;  remainder  to  W.  H.  for  life, 
without  impeachment  of  waste,  re- 
mainder over ;  with  power  for  the 
trustees  to  sell  and  lay  out  the  pro- 
duce in  the  purchase  of  other  lands 
to  the  same  uses ;  the  land  being 
sold  under  the  power,  W.  //•  was 
held  entitled  to  the  produce  of 
timber  cut  down  by  him  previous 
to  the  sale,  not  to  the  value  of  tim- 
ber then  standing.  Wolfy.  Hill. 
Page  H9  n. 

S.  Right  of  a  tenant  entitled  to  a  life- 
interest  in  a  term  of  years,  unim- 
peachable of  waste,  to  fell  timber 
for  his  own  benefit.  Bridges  v. 
Stephens.  150  n. 

3.  A  tenant  for  life  without  impeach- 
ment of  waste,  not  restrained  from 
felling  trees  fit  for  the  purposes  of 
timber,  though  young,  and  not  such 
as  would  be  felled  in  a  course  of 
husband-like  management  of  the 
estate.     Smythe  v.  Smythe,^      251 

5^ff  Impsachment  of  Wasts,  1. 

TITHE. 
1.  The  purchaser  of  an  estate,  sold 
as  tithe  free,  cannot  be  compelled 
to  take  it  subject  to  tithe  on  terms 
of  compensation ;  but  an  estate  of 
a  hundred  and  forty  acres  being 
sold  under  a  decree,  the  particulars 
stating  about  thirty-two  acres  to 
be  tithe  free,  and  no  evidence  of 
exemption  having  been  produced 
on  the  reference  of  the  title,  the 
Master  was  directed  to  certify  the 


proper  amount  of  compensraon* 
Binh  V.  Lord  Rohehy.  ^22 

2.  On  the  sale  of  an  estate  as  tithe 
free,  the  question  whether  tithe 
free  is  not  a  question  of  tide. 
Smithy.  Lhyd.  PflgeSMn. 

TITLE. 
See  Tithe,  2. 

TOLERATION, 
i.  Effect  of  the  act  of  toieratiOQ. 

490  n. 

TRUSTEE. 

1.  Prospective  and  retrospective  al- 
lowance to  trustee  for  trouble. 
Marshall  v.  Holhway.  432 

See  Construction,  1.— Disclaim- 
er. 


VENDOR  AND  PURCHASER. 

1.  A  purchaser  under  a  decree  for 
sale  having  accepted,  and  (on  a 
report  of  an  objection  to  the  title, 
for  which  compensation  was  or- 
dered,) returned,  possession,  must 
pay  interest  on  the  purchasemoney, 
from  the  time  at  which  he  took,  or 
at  which  a  title  was  shown'  under 
which  he  might  have  safely  taken^ 
possession,  and  is  entitled  to  an  al- 
lowance for  prior,  not  for  subse- 
quent, deterioration  of  the  estate* 
Binks  V.  Lord  Rokehy.  222 

2.  Purchase  of  an  estate  in  the  pos- 
session of  a  tenant.  28 1 

S.  An  estate  having  been  sold,  some 
part  of  which,  material  to  the  en- 
joyment of  the  restt  was  subject  to 
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«  defeqt'Of  title  Iwmn  U>  ib«  van- 
dorsy  IhiI  iigt  dkdoHA  by  the  ab- 
«tr«ct|  iumI  unknown  tp  ihe  pur- 
chaser, ibe  cQntreot  was  readaded, 
and  f  he  vendpra  wer^e  ordered  to 
repay  the  pttrcbine  noney^  with 
aU  co9te  aed  expendei  wcident  to 
the  pyrcbaae  luid  oonveyance. 
Sdwu^  V.  H%e^y*      Page  S87 

4.  Estates  being  8<^d  by  auetloii  in 
lets  under  ceodittonai  one  of  which 
^xpre^sed  that  they  were  aidqect 
to  the  perpetual  payment  of  1301. 
a»year  io  the  curate  of  N.^  but  that 
the  same  and  the  perpetual  annual 
paywRitof  SOf.to  theboapkalof  C, 
were  in  futiure  to  be  charged  upon, 
and  paid  by  the  punebaaer  of  lot  I. 
^n^ ;  the  purchasers  of  the  olher 
Iot9  are  entitledi  not  to  an  absDlnte 
e^conerationy  but  to  an  inden^nity 
from  the  purphaaer  of  lot  1*  )?a- 
ture  of  the  indenuuty  whiqh  they 
lyiay  require^   Cusonnyor  v.  Strode, 

847 

3.  Bill  by  a  vendee  for  specific  per- 
fonnancCf  insisting  that  the  ven- 
dors could  not  mahe  a  good  title, 
dismifsod  with  oo^ts.  Nkhsou  v. 
Wordstoorthf  365 

See  SFKCifip  PaKrOKMANCX,  g.-- 

TiTBa. 

U 

USE. 

See  Dbvisx,  1.  —  DiscLAtMsa.  — 

DiSTRXSS. 

W 
WARRANT. 
See  Bakkrvpt,  8, 10. 
Vol.  11. 


WASTE. 
See  Impxachmbnt  of  Waste.  — 

TXMBKR. 

WILL. 

1.  A  covenant  to  surrender  copyhold 
(Hreviously  devisedy  is  a  revocation 
of  the  will  in  equity,  if  the  aur- 
render  would  have  been  a  revoca- 
tion  at  law.  Vaxoser  v.  Jeff^^. 
Page  9m 

%  E^ect  of  conveyances  for  securing 
personal  interests,  on  a  previous 
devise  of  the  estate  conveyed.   272 

3.  A  conveyance  of  the  whole  estate 
though  for  a  partial  purpose,  is  a 
revocation.  274 

4.  Imperfect  conveyances  may  amount 
to  a  revocation,  as  evidence  of  in- 
tention. 274* 

5.  Revocation  of  a  will  in  equity. 
JS^oa  V.  Harmon.  276  n. 

WITNESS. 

1.  A  witness  objecting  to  answer  in- 
terrogatories before  the  Exaoiiner 
or  Commissioners,  demura*  by  stat- 
ing his  objections  on  oath ;  his  de- 
murrer may  then  be  set  down  for 
argument;  and  if  overruled,  the 
witness  pays  the  same  eosts  as  a  de- 
fendant on  demurrer.  Parkhurst 
V.  Lffwten.  194 

2.  Pemurrer  to  interrogatories  by 
an  attorney  overruled,  without  pre- 
judice to  the  witness's  demurring 
on  his  re-examination,  stating  his 
reasons.    Ibid.  194 

3.  Demurrer  of  a  witness  to  interro- 
gatories inquiring  after  matter  de- 
famatory to  a  third  person,  and 

Xx 
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not  mtterial  in  the  cause*  allowed* 
Muigrave  v.  Lard  Dunbar. 

Page  198.  n. 
4.  A  witness  demurring  as  attorney, 
most  state  by  whom  he  was  em- 
'    ployed.  201 

$•  A  witness  demurring  to  interro* 
gatories  before  the  examiner  or 
commissioners,  must  state  his  rea- 
.    aonsonoath.  204 

^  A  witness  objecting  to  answei*  in- 
terrogatories cannot  be  admitted 
to  state  by  afiSdavit  what  would  be 
the  eiSect  of  his  toAWet  218 

7.  No  man  can  be  compelled  to  cri- 
minate himself.  214 

8.  Extent  of  that  privilege.         215 

9.  A  witness  not  compelled  to  dis- 
corer  matter  of  which  he  obtained 
knowledge  in  professional  confi- 
dence. The  privilege  not  of  the 
attorney  but  of  the  client ;  its 
principle  and  limitation.  216 

10.  The  deposition  of  a  witness  ex- 
amined previously  to  the  decree 
on  his .  re-examination  before  the 
master  without  an  order  for  that 
purpose,  suppressed  with  costs,  on 

,  motion  of  which  notice  was  given 
four  days  after  publication.  The 
usual  order  was  afterwards  ob- 
tained for  his  re-examination,  on  in- 
terrogatories to  be  settled  by  the 
master,  to  matters  to  which  he  had 
not  been  before  examined.  Smith 
▼•CrroAam.  x         264 


11.  Persons  who,  with  the  know:' 
ledge  of  the  Flamtiff,  had  entered 
into  a  subscription  to  defray  the 
costs  of  a  suit,  having  been  exam- 
ined by  the  Plaintiff,  the  Defend- 
ant, on  an  application  as  soon  as 

.  he  obtained  a  knowledge  of  that 
fact,  was  permitted  to  exhibit  new 
interrogatories  to  the  witnesses  for 
the  purpose  of  proving  it;  and  • 
motion  by  the  PUiintiff  to  discharge 
that  order,  or  obtain  leave  for  ex- 
hibiting new  interrogatories,  to 
prove  the  execution  of  releases 
the  former  witnesses,  and  for 
:  re-examining  the  former  witnesses 
on  the:  former  interrogatories,  was 
refused  with  cosU.  .  Vaugkan  t* 
WorraU.  Pagfi  S9S 

12.  Inclination  of  the  Courts  to  con* 
vert  objections  to  competence,  into 
objections  to  credit.  S99 

IS.  Interest  to  disqualify  a  witnew, 
must  be  interest  in  the  event  of  the 
cause.  400 

14.  Presumption  that  objections  to 
competence  have  been  waved, 
where  it  is  not  dear  that  at  the 
time  of  the  examination  the  ob- 
jection was  unknown.  400 

15.  Re-examination  of  a  witness  in- 
terested at  the  time  of  examination^ 
not  practised  in  equity.  401 

16.  Danger  of  such  a  practice.   401 
See  Aliew.  —  DsposiTZOK. — En- 

DIKOS. 
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